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MESSAGE FROM THE CHAIRMAN

November 9, 2020

The Fiscal Year (FY) 2020 Performance and Accountability Report for the Surface Transportation
Board (STB or Board) has been prepared to provide a complete and reliable reflection of the
Board’s performance and financial data. During FY 2020, the Board continued to achieve its
strategic goals and support its mission as detailed in this Report.

The STB became a fully independent agency nearly five years ago upon enactment of the
Surface Transportation Board Reauthorization Act of 2015, Pub. L. No. 114-110. The Board has
successfully transitioned to meet its new administrative demands while remaining focused on
fulfilling its core mission—the efficient, timely, and sound resolution of surface transportation
issues and disputes subject to its jurisdiction. The Board has effectively responded to the
coronavirus disease 2019 pandemic by accomplishing the work of the agency while keeping
Board staff safe through a maximum telework posture. The STB’s cybersecurity program has
continued to mature, and the Board’s financial statements and processes are sound.

In sum, the Board made notable progress toward achieving its mission and improving its
administrative processes during FY 2020. We will continuously strive to use resources wisely
and ensure that the agency is responsive to its stakeholders and the public.

Sincerely,

vt ogme—

Ann Begeman [/
Chairman












Introduction

This Performance and Accountability Report (PAR) serves as a progress report wherein the
Surface Transportation Board (STB, Board, or agency) demonstrates accountability by
presenting performance and financial information for Fiscal Year (FY) 2020. The PAR enables
the President, Congress, and the public to assess the Board’s activities and accomplishments
relative to its mission and the resources entrusted to it. The PAR describes the specific
performance goals and strategies the Board will take through FY 2022, based on the STB’s

FY 2018 — FY 2022 Strategic Plan, and reports the STB’s FY 2020 achievements of those
performance goals. The PAR also serves as the STB’s annual report on its activities.

The PAR satisfies the following legislation:

e The Surface Transportation Board Reauthorization Act of 2015 (STB Reauthorization
Act) requires the STB to submit an annual report on its activities.

e The Federal Manager’s Financial Integrity Act of 1982 (FMFIA) requires continuous
evaluations and reporting of the adequacy of systems of internal accounting and
administrative controls.

e The Chief Financial Officers Act of 1990 provides for the production and submission
of complete, reliable, timely, and consistent financial information for use by the
Executive Branch of the government and Congress in the financing, management,
and evaluation of Federal programs.

® The Inspector General Reform Act of 2008 amends the Inspector General Act of 1978
to enhance the independence of Inspectors General, to create a council of the
Inspectors General on Integrity and Efficiency, and for other purposes.

e The Government Management Reform Act of 1994 requires the submission of
audited financial statements.

e The Reports Consolidation Act of 2000 authorizes agencies to consolidate several
reports to provide performance, financial, and other related data in a more useful
manner.

e The Government Performance and Results Modernization Act of 2010 (GPRA
Modernization Act) requires an annual report that measures the performance results
of the agency against the established agency goals.

e The Improper Payments Elimination and Recovery Act of 2010 (IPERA) provides for
estimates and reports of improper payments by Federal agencies.

e The Digital Accountability and Transparency Act of 2014 (DATA Act) amends the
Federal Funding Accountability and Transparency Act of 2006, requiring the
establishment of government-wide data standards for spending information.
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How This Report is Organized

Management’s Discussion and Analysis provides an overview of the STB’s financial results; a
high-level discussion of program performance; management assurances on internal controls
and financial management systems compliance; and other management information,
initiatives, and issues.

Program Performance Information describes the Board’s strategic goals and targets and
provides its accomplishments in meeting those goals during the fiscal year.

Financial Information provides financial details, including a message from the Chief Financial
Officer, the independent auditor’s report, and the audited financial statements.

Required Other Information includes an analysis of programs identifying improper payments,
a summary of the financial statement audit, and required supplementary information.

The PAR is posted on the STB’s website: www.stb.gov.
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Management’s Discussion and Analysis
Mission Statement

The STB exercises its statutory authority and resolves disputes in support of an efficient,
competitive, and economically viable surface transportation network that meets the needs of
its users.

History

The bipartisan Board was established in 1996 as the successor to the Interstate Commerce
Commission (ICC). The Board was administratively aligned with the Department of
Transportation (DOT) until enactment of the STB Reauthorization Act, which established the
Board as a fully independent agency on December 18, 2015. The STB Reauthorization Act
also expanded the Board’s membership from three to five Board members.

Responsibilities

The STB is primarily charged with the economic oversight of the Nation’s freight rail system.
The economics of freight rail regulation impact the national transportation network and are
important to our nation’s economy. For this reason, Congress gave the STB sole jurisdiction
over railroad entry and exit licensing, mergers, and consolidations, exempting STB-approved
transactions from Federal antitrust laws and state and municipal laws. The Board also has
exclusive authority to determine whether certain railroad rates and practices are reasonable.

While a majority of the Board’s work involves freight railroads, the STB also performs certain
oversight of passenger rail matters, the intercity bus industry, pipelines other than water,
gas, or oil, household goods carriers’ tariffs, certain collective activities in the trucking
industry, and rate regulation of noncontiguous domestic water transportation (marine freight
shipping involving the mainland United States, Hawaii, Alaska, Puerto Rico, and other U.S.
territories and possessions).
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Organizational Structure

Board Members
The Board is authorized to have five members nominated by the President and confirmed by

the Senate. As of September 30, 2020, there are three members serving on the Board and
two vacancies. Each member has a term of five years, unless appointed to fill an unexpired
term. If a member leaves the STB before the end of his or her term, a successor may be
appointed to the vacant seat for the remainder of that term. The Board’s governing statute
permits a member to serve up to one year after the expiration of that member’s term, unless
a successor is appointed.

STB Office Overview
In addition to the offices of the Board members, the staff of the STB is organized into six

offices. These six offices are comprised of attorneys, economists, and financial,
transportation, and environmental analysts, as well as human resource specialists, paralegals,
Information Technology (IT) specialists, facilities managers, and contractors providing
support to ensure the STB has the capabilities to meet its statutory responsibilities.

The Office of Economics (OE) provides economic, cost, financial, and engineering analyses for
the Board. OE also makes available to the public a variety of statistical and financial analyses
of the railroad industry. The OE office manages the Board-prescribed Uniform System of
Accounts and cost accounting systems. OE also audits Class | carriers to ensure their
compliance with these systems and uses the data provided by carriers to develop and
disseminate the Uniform Railroad Costing System (URCS).

The Office of Environmental Analysis (OEA) assists the Board in meeting its responsibilities
under the National Environmental Policy Act (NEPA), and other related Federal statutes.
NEPA requires the Board to consider the potential environmental impacts before making its
final decision in certain cases. OEA conducts an independent environmental review of cases
filed with the Board and prepares any necessary environmental documentation. OEA also
conducts public outreach to inform the public about proposals before the Board and invites
stakeholders’ comments on related environmental matters. It also provides technical advice
and environmental recommendations to the Board on pending matters, as appropriate.

The Office of the General Counsel (OGC) is legal counsel to the Board. In that role, OGC
evaluates and advises on the defensibility of the agency’s decisions and defends those
decisions when challenged in court. OGC also advises the Board on various mission-related
matters, including the Freedom of Information Act (FOIA), the Privacy Act, the Paperwork
Reduction Act, the Equal Employment Opportunity Act, NEPA, as well as records
management. Finally, OGC assists both the Department of Justice in responding to ancillary
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litigation related to Board proceedings and the Solicitor General in transportation-related
Supreme Court litigation.

The Office of the Managing Director (OMD) provides a wide range of administrative services
in support of the Board’s mission, including human resource management, financial services,
IT support, cybersecurity, and facilities management. It heads the Board’s Privacy and Risk
Management programs, as well as housing the Board’s Chief Data Officer who is responsible
for guiding the agency’s compliance with the Evidence Act.

The Office of Proceedings (OP) has primary responsibility for managing the public record in
formal cases (or proceedings) filed with the Board, making recommendations regarding the
resolution of issues presented in those cases, and preparing the decisions issued by the
Board. Specifically, OP oversees the Board’s caseload, providing legal and policy
recommendations (in conjunction with other Board offices, as needed) to the Board
members for resolving the issues presented, and preparing drafts of decisions. OP also
performs administrative services for the Board, including receiving and processing formal
filings from the public; administering the Board’s voting process; coordinating with the
Federal Register for publication of decisions; and tracking the Board’s casework. In addition,
OP maintains a database for recording and perfecting secured transactions involving vessels
and railroad rolling stock.

The Office of Public Assistance, Governmental Affairs, and Compliance (OPAGAC) serves as
the STB’s principal point of contact for the U.S. Congress, Federal agencies, foreign, state and
local governments, interested stakeholders, the public, and the news media. OPAGAC’s
mission is to aid the public in participating in matters before the STB, to disseminate accurate
information concerning the agency and its work, and to help the public understand the law
and the agency's decisions. This office is responsible for external operations including
governmental affairs, communications, and compliance, as well as internal operations such
as rail operations and service analysis, tariffs, certain passenger rail matters monitoring and
analysis, the Board'’s library, and mediation coordination. OPAGAC is also responsible for the
management of the Rail Customer and Public Assistance (RCPA) program, which assists
interested stakeholders and the public by answering questions pertaining to Board
regulations and procedures and facilitating informal private-sector dispute resolution of rail
operational and service-related issues and other matters wherever possible.
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STB Office Organization Chart
(as of September 2020)

Member Member-Vice Chairman Chairman Member Member
Vacant Martin Oberman Ann Begeman Patrick Fuchs Vacant

Office of Equal Employment Opportunity

Office of Economics Office of Environmental Office of the General Office of the Managing Office of Proceedings Office of Public Assistance,
Analysis Counsel Director Governmental Affairs, and

Compliance
William Brennan, Director Victoria Rutson, Director Craig Keats, General Counsel Rachel Campbell, Director Allison Davis, Director Lucille Marvin, Director

11|Page



Summary of Significant Performance Results

Strategic Goals
This section provides a summary of the Board’s strategic plan, goals, and objectives. The Board’s

performance measures, discussed in Program Performance Information, are based on these goals.

The STB updates its Strategic Plan every four years, as required by the GPRA Modernization Act. The
STB’s Strategic Plan defines its mission, goals, and progress measurements that demonstrate whether
the Board has achieved its mission over a four-year period. The STB’s Strategic Plan was most recently
updated for FYs 2018-2022. That document provides a blueprint for the agency to plan, implement, and
monitor work needed to achieve the Board’s mission for the next four years. It also establishes
strategic goals, long-term strategies, and performance expectations, and it provides a basis for the
agency’s annual performance budget and its PAR.

The work that the Board conducts to carry out its responsibilities is guided by the following
four strategic goals:

First strategic goal: Protect and further the public interest in surface transportation matters.

Strategic Objectives-

e Promote and ensure reasonable transportation rates and practices for users of
freight railroads, non-energy pipelines, household goods movers, motor carriers
acting collectively, and those providing or receiving service in the noncontiguous
domestic water trades;

e Ensure that railroad restructurings (mergers, acquisitions, constructions, and
abandonments) are consistent with the public interest and that any resulting
economic, environmental, or operational harm is minimized to the extent
practicable;

e Promote efficient and reliable surface transportation service that is responsive to the
needs of customers, with adequate capacity to meet the needs of a changing
economy; and

e Ensure consideration of environmental concerns in agency decision-making
consistent with existing laws and regulations.

Second strategic goal: Foster economic efficiencies through reliance, where possible, on
marketplace factors to encourage the development and continuation of economically
sound, efficient, and reliable surface transportation systems that have adequate capacity
to meet the needs of our economy.

Strategic Objectives-
e Encourage the efficient management and operation of surface transportation
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industries under the Board’s jurisdiction;

Promote a climate that encourages carriers to invest in needed additional capacity;
and

Minimize Federal regulatory control over surface transportation systems.

Third strategic goal: Provide a timely, efficient, and decisive regulatory process that
enables stakeholders in the surface transportation industry to plan and conduct their
operations more effectively and with minimal regulatory costs.

Strategic Objectives-

Ensure that there is sufficient transparency with respect to the Board’s dispute
resolution activities to enable parties to make informed decisions as to whether they
should voluntarily settle their disputes or litigate before the Board;

Ensure the timeliness of Board adjudicatory decisions by setting and adhering to
appropriate processing timelines; and

Ensure that the Board’s decisions comport with the applicable statutes, precedents,
and policies.

Fourth strategic goal: Ensure that the STB has the organizational structure, managerial
leadership, and skilled workforce necessary to carry out the agency's strategic goals.

Strategic Objectives-

Organize management, deploy staff, and track operational performance throughout
the agency to ensure the achievement of the Board’s strategic goals;

Recruit, retain, and train staff with a focus on critical needs, skills shortages, and
diversity; and

Employ new technologies to improve the Board’s operational efficiency.

Relationship Between Strategic Goals and Performance Goals
While the strategic goals broadly state the purposes for which the Board was created and

shape how the Board achieves its mission, the Board’s annual performance budget identifies

budget program activities and establishes more specific performance goals. The

performance goals establish check points by which the Board may determine how successful

it has been in accomplishing its mission and its strategic goals.
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The performance goals provide a system to evaluate the results of the Board’s activities by
setting objectives and establishing metrics to determine the Board’s progress. Where
possible, the performance goals incorporate objective measurements of the Board’s
activities. In instances where the goals do not lend themselves to objective measurement,
intermediate outcome and process measurements are identified to assess the timeliness and
responsiveness of Board actions.

Achieving Strategic Goals
Results
The STB has developed performance goals that promote its strategic goals and support its

mission. Together, performance measures and targets under each strategic goal were
designed to enhance and further those strategic goals each fiscal year. The Board and its
staff have worked to achieve maximum return for the efforts given. The STB applies a
combination of practical approaches and experience to develop creative resolutions to
difficult surface transportation disputes and service issues and to achieve the strategic
objectives and performance goals for each strategic goal.

External Factors that Could Affect the Achievement of Strategic Goals
The following factors could affect, or require changes to, the Board’s goals:

. Changes in the Board’s budget, staffing, resource limitations, and
authorization;

. Changes in market demand and strategic direction in the surface
transportation industries under the Board’s jurisdiction;

. Unanticipated nationwide or regional economic growth or recession;

. Major changes in the ability of surface transportation carriers to compete

effectively or provide responsive and reliable service; and
. The impacts of ongoing homeland security activities or national emergencies
on the surface transportation industry.
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Annual Performance Measures

Summary of Strategic Goals and Performance Measures

STRATEGIC GOAL 1: Protect the public interest in surface transportation matters.

Performance Goal 1: Facilitate greater understanding among and between carriers, shippers, and other
stakeholders by supporting and participating in the work of the National Grain Car Council, the Railroad-Shipper
Transportation Advisory Council, and the Rail Energy Transportation Advisory Committee.

Performance Measure 1: Facilitate formal outreach efforts to promote effective compliance programs by hosting
a minimum of seven collaborative meetings a year to discuss emerging challenges and industry trends with various
stakeholder groups.

Performance Goal 2: Encourage the voluntary resolution of rail operational and service-related issues involving
shippers, railroads, state and local governments, and the public by providing informal access to the Board through
the RCPA.

Performance Measure 1: Informal inquiries and complaints from stakeholders and the public are responded to by
RCPA within 3 days of receipt.

Performance Goal 3: Conduct responsive, impartial, and timely adjudications.

Performance Measure 1: Use resources efficiently to issue timely decisions that are responsive to the needs of
the public and are consistent with applicable laws and precedent greater than 90% of the time.

Performance Measure 2: Board decisions are responsive to the comments, evidence, and argument, such that
court decisions fault the agency for failing to address issues raised less than 25% of the time.

Performance Measure 3: Board decisions are substantively supported, such that court decisions set aside agency
rulings as beyond the agency’s authority, or arbitrary, capricious, or an abuse of discretion, less than 25% of the
time.

2020
Actual

Exceeded

2020
Actual

Met

2020
Actual

Met

Met

Did Not Meet

2021
Target

Meet

2021
Target

Meet

2021
Target

Meet

Meet

Meet

2022
Target

Meet

2022
Target

Meet

2022
Target

Meet

Meet

Meet
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Summary of Strategic Goals and Performance Measures (continued)

Performance Goal 4: Ensure early and continuing opportunities for public participation and stakeholder
input for projects that trigger review under NEPA and other related environmental laws by conducting

public outreach and informational meetings to inform and educate the public, and managing rail-related Azc(ﬁgl Tza(:::t Tza?'fzgtzet
information databases for public use. Provide consistent, coordinated, and predictable environmental

reviews and authorization processes for infrastructure projects.

Performance Measure 1: Prepare environmental service lists and conduct public outreach through

meetings, webinars, and websites, as appropriate, at least 80% of the time in cases requiring environmental Met Meet Meet
review.

Performance Measure 2: Process environmental reviews and authorization decisions for major

infrastructure projects within 2 years to the maximum extent practicable consistent with Executive Order Met Meet Meet
No. 13807, greater than 80% of the time.

Performance Goal 5: Ensure that the public, through efficient FOIA processing, can obtain information 2020 2021 2022
about the Board, the programs it administers, and the actions it takes. Actual Target Target
Performance Measure 1: Promote transparency and public confidence in the Board's programs by

responding to requests under FOIA, within the statutory time frame of 20 business days, excluding Met Meet Meet

statutory-authorized extensions.

STRATEGIC GOAL 2: Foster economic efficiencies through reliance, where possible, on marketplace factors to encourage the development and continuation
of economically sound, efficient, and reliable surface transportation systems that have adequate capacity to meet the needs of our economy.

Performance Goal 1: Collect and publish statistical data permitting the public to better understand trends 2020 2021 2022
in traffic volumes, rates, and the financial health of the rail industry. Actual Target Target

Performance Measure 1: Publish Monthly, Quarterly, and Annual Statistical Reports within 30 days of

L . Met Meet Meet
receiving all needed inputs.

Performance Measure 2: Collect and publish rail service metrics within 24 hours of receipt. Met Meet Meet

16| Page




Summary of Strategic Goals and Performance Measures (continued)

Performance Goal 2: Support the maintenance and development of adequate surface transportation 2020 2021 2022
systems to sustain the Nation’s economic growth. Actual Target Target
Performance Measure 1: Recordations are entered into the Board’s public database within one business
. Exceeded Meet Meet
day, at least 90% of the time.
Performance Measure 2: The Board issues licensing authority within the required statutory and/or
. . Met Meet Meet
regulatory timeframe, at least 95% of the time.
STRATEGIC GOAL 3: Provide a Timely, Efficient, and Decisive Process
Performance Goal 1: Make key, disclosable information from the Board’s internal case monitoring and
management system available to the public so that stakeholders can be informed about the expected timing 2020 2021 2022
- . Actual Target Target
for specific Board decisions.
Performance Measure 1: Prepare, post, and provide delivery to Congress quarterly reports on status of rate Met Meet Meet
reasonableness cases, formal complaints, informal complaints, and pending regulatory proceedings. € ee ee
Performance Measure 2: Publishes the Semi-annual Regulatory Agenda.
& Y8 Met Meet Meet
STRATEGIC GOAL 4: Ensure Proper Agency Structure
Performance Goal 1: Identify and alleviate current and future skills gaps by succession planning and by 2020 2021 2022
providing appropriate training to staff to prepare for impending retirements of senior staff. Actual Target Target
Performance Measure 1: The Board will assess annually the training and development needs of staff, at
least 90% of the time. Met Meet Meet
Performance Goal 2: Ensure that Board members and staff are properly trained on, and abide by, applicable
ethics rules, so that they can maintain the public’s trust in impartial Board decisions issued without conflicts 2020 2021 2022
. Actual Target Target
of interest.
Performance Measure 1: Conduct yearly ethics training. Met Meet Meet
Performance Measure 2: Provide initial response to employee’s ethics inquiries within 48 hours, at least
Exceeded Meet Meet

80% of the time.
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Agency Oversight and Mission Challenges

Regulatory Responsibility and Oversight
The Board is charged with advancing the national transportation policy goals and promoting

an efficient, competitive, safe, and cost-effective freight rail network.

While much of the agency’s work involves freight rail carriers, the Board also has certain
oversight of passenger rail carriers; pipeline carriers other than water, gas, or oil; intercity
bus carriers; household goods motor carriers; trucking companies involved in collective
activities; and water carriers engaged in noncontiguous domestic trade (i.e., trade involving
Alaska, Hawaii, Puerto Rico, and other U.S. territories or possessions). The STB also has
certain regulatory authority over the National Railroad Passenger Corporation (Amtrak); its
operations on other railroads’ tracks; disputes over use; and cost allocation for Amtrak
operations. The agency has wide discretion to tailor its regulatory approach to meet the
Nation’s changing transportation needs.

The STB is committed to vigilant oversight and the rendering of efficient, timely, and sound
resolution of surface transportation issues and disputes. Where regulatory requirements can
be eliminated or reduced, the Board applies its exemption authority to the maximum extent
consistent with the law to streamline approval processes.

The Board'’s regulatory jurisdiction includes, among other things, railroad rate and practice
reasonableness, mergers, line acquisitions, new rail line construction, and abandonments of
existing rail lines. Because the economics of freight rail regulation impact the national
network and are important to our national economy, Congress gave the STB sole jurisdiction
over rail entry and exit licensing, mergers, and consolidations, exempting such transactions
from Federal antitrust laws and state and municipal laws. The STB also has exclusive
authority to determine whether railroad rates and practices are reasonable. And, the Board
has authority, which was provided under the STB Reauthorization Act, to investigate issues of
national or regional significance on its own initiative.

To carry out its regulatory responsibilities, the Board primarily engages in three types of
formal activities: adjudication, rulemaking, and licensing. First, the Board adjudicates
disputes between shippers and railroads regarding the reasonableness of the carriers’ rates
and practices or related to other statutory or regulatory provisions. In some instances, the
Board also adjudicates disputes between the carriers themselves, or between the carriers
and local communities in which their lines are located.
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Second, the Board conducts rulemaking proceedings, in which the agency proposes,
modifies, or eliminates regulations to carry out the agency’s mission. After issuing a notice of
the proposed rulemaking, the Board receives comments from its stakeholders and other
interested parties and, based on those comments, decides whether and how to adopt the
proposed regulations. Third, the Board licenses rail line acquisition, construction,
abandonment, or discontinuance of service, as well as rail carrier mergers and
consolidations, to ensure that the transactions satisfy applicable statute and regulation.

Collaborative Discussions
In FY 2020, the Board continued to hold collaborative meetings pursuant to Section 5 of the

STB Reauthorization Act, which permits a majority of the Board to hold a meeting that is not
open to public observation to discuss official agency business, provided that certain
conditions are met?.

Quarterly Reports
The Board has continued to prepare and post its quarterly reports on rate-review metrics,

formal and informal rail service complaints, and unfinished regulatory proceedings. The
reports can be viewed on the STB website, www.stb.gov.

Investigations
The STB Reauthorization Act provided a basic framework for the Board to conduct

investigations on its own initiative. The STB established a three-stage process for conducting
investigations: preliminary fact-finding, Board-initiated investigation, and formal Board
proceeding. Rules Relating to Board Instituted Investigations, EP 731 (STB served May 16,
2016). No formal investigations were conducted in FY 2020.

1n particular, no formal or informal vote or other official agency action may be taken at the meeting; each
individual present at the meeting must be a member or an employee of the Board; and the General Counsel of the
Board must be present at the meeting. In addition, after the meeting’s conclusion, the Board must make available
to the public a list of the meeting’s participants and a summary of the matters discussed at the meeting, except for
any matters the Board properly determines may be withheld from the public under 5 U.S.C. § 552b(c). The
disclosure must be made two days after the meeting, unless the discussion directly relates to an ongoing
proceeding before the Board, in which case the Board shall make the disclosure on the date of the final Board
decision.
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Railroad Restructuring

Mergers and Consolidations
When two or more railroads seek to consolidate through a merger or common control

arrangement, the Board’s prior approval is required under 49 U.S.C. §§ 11323-25. By law, the
STB’s authorization generally exempts such transactions from all other laws (including
antitrust laws) to the extent necessary for carriers to consummate an approved transaction.

Carriers may seek Board authorization either by filing an application under 49 U.S.C.

§§ 11323-25 or by seeking an exemption under 49 U.S.C. § 10502 from the full application
procedures. The procedures to be followed in such cases vary depending on the type of
transaction involved. Where a merger or acquisition involves only Class Il or lll (i.e., smaller)
railroads whose lines would not connect with each other, carriers need only follow a simple
notification procedure to invoke a class exemption (an across-the-board exemption from the
full application procedures, applicable to a broad class of transactions) at 49 C.F.R.

§ 1180.2(d)(2). When Class | (i.e., larger) carriers are involved in merger activities, more
rigorous procedures apply, and carriers may be required to file “safety integration plans”
under rules that the Board has issued jointly with the Federal Railroad Administration (FRA).

Pooling
Rail carriers may seek approval to agree, or to combine, with other carriers to pool or divide

traffic, services, or earnings.

Line Acquisitions

Board approval is required for a non-carrier or a Class Il or Class lll railroad to acquire or
operate an existing line of railroad. The acquisition of an existing line by a Class | railroad is
treated as a form of carrier consolidation under a separate procedure. Non-carriers or
Class Il or lll railroads may seek exemptions under certain conditions, and there are
expedited procedures for obtaining Board authorization under several class exemptions for
certain types of transactions that generally require minimal scrutiny.

For non-connecting lines, Class Il and Class Il railroads may choose to use a class exemption,
and Class lll railroads may acquire and operate additional lines through a simple notification
process. Such acquisitions resulting in a carrier having at least $5 million in annual net
revenues require additional advance notice of the proposed transaction.

20| Page



Non-carriers may acquire rail lines under a class exemption. Required notification, together
with the Board’s ability to revoke class exemptions in certain transactions, prevent
exemption misuse. Exemptions simplify the regulatory process, while continuing to protect
the public interest, and help preserve rail service in many areas of the country.

Trackage Rights
Trackage-rights arrangements allow a railroad to operate its trains over the track of another

railroad, which may or may not continue to provide service over the line at issue. Such
arrangements can improve the operating efficiency for the carrier acquiring the rights by
providing alternative, shorter, and faster routes. Local trackage rights may introduce new
competition, thus giving shippers service options. The Board’s prior approval is required for
trackage rights arrangements. The Board maintains a class exemption for the acquisition or
renewal of trackage rights through a mutual carrier arrangement. A separate class
exemption also exists for temporary trackage rights for overhead operations that are limited
to one year in duration.

Leases by Class | Carriers
Leases and contracts for the operation of rail lines by Class | railroads require Board approval.

Carriers may seek Board authorization by filing either an application or a petition for
exemption, and the agency maintains a class exemption for the renewal of a previously
authorized lease.

Line Constructions
New rail line construction requires Board authorization. Carriers may seek Board

authorization by filing either an application or a petition for exemption. A simple notification
procedure is available for the construction of connecting track on an existing rail right-of-
way, on land owned by the connecting railroads, and for joint track relocation projects that
do not disrupt service to shippers.

The agency can compel a railroad to permit a new line to cross its tracks if doing so would not
interfere with the operation of the existing line and if the owner of the existing line is
compensated. If railroads cannot agree to terms, the Board can prescribe appropriate
compensation.
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Line Abandonments
Railroads must obtain Board approval to abandon a rail line, or to discontinue all rail service

over a line that will remain part of the interstate rail network. Abandonment or
discontinuance authority may be sought by the operating rail carrier itself, or an “adverse”
abandonment or discontinuance action may be brought by an entity opposing a line’s
continued operation.

The agency maintains a class exemption providing a streamlined notification procedure for
the abandonment of lines over which there has been no traffic in two consecutive years that
could not have been rerouted over other lines.

Preservation of Rail Lines
The Board administers three programs designed to preserve railroad service or rail rights-of-

way, as discussed below.

1) Offer of Financial Assistance
If the Board finds that a railroad’s abandonment proposal should be authorized,
and the railroad receives an offer—known as an Offer of Financial Assistance—by
another party to acquire or subsidize continued rail operations on the line to
preserve rail service, the Board may require the line to be sold for that purpose or
operated under subsidy for one year. Where parties cannot agree on a purchase
price, the Board is authorized to set the price at fair market value, and the offeror
may either agree to that price or withdraw its offer.

2) Feeder-Line Development Program
When railroad service is inadequate for a majority of shippers transporting traffic
over a particular line, or the line has been designated in a carrier’s system diagram
map as a candidate for abandonment, the Board can compel the carrier to sell the
line to a party that will provide service.

3) Trail Use/Railbanking
The Board administers the National Trails System Act’s “railbanking” program
allowing railroad rights-of-way approved for abandonment to be preserved for the
future restoration of rail service and for interim use as recreational trails. When a
railroad and a trail sponsor agree to negotiate for interim trail use, the agency may
issue a Certificate of Interim Trail Use (issued in an abandonment application
proceeding) or a Notice of Interim Trail Use (issued in an abandonment exemption
proceeding) allowing the parties to negotiate a trail use agreement. If a trail use
agreement is reached, the right-of-way remains under the agency’s jurisdiction.
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Liens on Rail Equipment
Liens on rail equipment intended for use in interstate commerce must be filed with the

Board to become valid. Subsequent assignments of rights or release of obligations under
such instruments must also be filed with the agency. Such liens maintained by the Board are
preserved for public inspection. The STB recorded 1,353 rail liens in FY 2020.

Railroad Rates and Related Matters

Cost of Capital
Each year, the Board determines the after-tax, composite cost of capital for the freight

railroad industry (i.e., the STB’s estimate of the average rate of return needed to persuade
investors to provide such capital) and uses that cost-of-capital figure for a variety of
regulatory purposes. It is used in maximum reasonable railroad-rate cases, feeder-line
applications, rail-line abandonments, trackage-rights cases, rail-merger reviews, URCS, and,
more generally, in annually evaluating the adequacy of individual railroads’ revenues and in
the annual Railroad Revenue Adequacy determination.

Common Carriage or Contract Carriage
Under Federal law, railroads have a common carrier obligation to provide transportation or

service upon reasonable request. A railroad can provide that transportation or service either
under rate and service terms agreed to under contract with a shipper or under common-
carriage rate and service terms stated in a carrier’s tariffs. Rate and service terms
established by contract are not subject to Board regulation, except for limited protection
against discrimination involving agricultural products.

Railroads are also required to file with the Board summaries of all contracts for the
transportation of agricultural products within seven days of the contracts’ effective dates.
Summaries, which must contain specific information contained in 49 C.F.R. pt. 1313, are
available on both the STB’s and the individual carrier’s websites.

Rate Disclosure Requirements: Common Carriage
A railroad’s common-carriage rates and service terms must be disclosed upon request, and

advance notice must be given for rate increases or changes in service terms. Rates and
service terms for agricultural products and fertilizer must also be published. These
regulatory requirements generally do not apply in instances where the Board has exempted
from regulation the class of commodities or rail services involved. Class exemptions exist for
certain agricultural products, intermodal traffic, boxcar traffic, and other miscellaneous
commodities.
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Rate Challenges: Market-Dominance Determination
The Board has jurisdiction over complaints challenging the reasonableness of a common-

carriage rate only if a railroad has “market dominance” over the traffic involved. Market
dominance refers to an absence of effective competition from other railroads or
transportation modes for a specific movement to which a rate applies.

By law, the Board cannot find that a railroad has market dominance over a movement if the
rate charged results in a revenue-to-variable cost percentage of less than 180 percent. The
Board’s URCS is used to provide a measurement of a railroad’s systemwide average variable
costs of performing various rail services.

Where the revenue-to-variable cost threshold is exceeded, the Board examines whether
competition in the marketplace effectively restrains a railroad’s pricing.

Rate Challenges: Rate-Reasonableness Determination
To assess whether a challenged rate is reasonable, the Board has historically used

constrained market pricing (CMP) principles. These principles limit a railroad’s rates to levels
necessary for an efficient carrier to make a reasonable profit. CMP principles recognize that,
to earn adequate revenues, railroads need pricing flexibility, including charging higher rates
on “captive” traffic (traffic with no alternative means of transportation). The CMP guidelines
also impose constraints on a railroad’s ability to do so. One CMP constraint is the
stand-alone cost (SAC) test. Under this constraint, a railroad may not charge a shipper more
than it would cost to build and operate a hypothetical new, optimally efficient railroad

(a stand-alone railroad) tailored to serve a selected traffic group that includes the
complainant’s traffic.

A rate could also be challenged under a simplified version of SAC, known as Simplified-SAC,
which can be used in any rate case.? There is also a Three-Benchmark methodology for
smaller cases, under which a challenged rate is evaluated using three benchmark figures and
a comparable group of traffic. A shipper challenging a rate may choose to present evidence
using either a Simplified SAC or Three-Benchmark methodology but with limits on the relief
available if the Three-Benchmark methodology is used. The maximum recovery for Three-
Benchmark cases is $4 million, indexed for inflation.3

2 No case has ever been litigated to completion under this methodology.
3 Five Three-Benchmark cases have been filed with the Board. The Board issued a decision on the merits in fou
cases. One case settled after the evidentiary record was complete but before the Board ruled on the merits.

r of those
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Because smaller shippers have informed the Board that no methodology is viable for them,
the Board has proposed a final offer rate review option in Final Offer Rate Review, Docket
No. EP 755, described in more detail later in this report. The Board has recognized that, for
smaller disputes, the litigation costs required to bring a case under the Board’s existing rate
reasonableness methodologies can quickly exceed the value of the case. The Board has also
heard from shippers and other interested parties that the agency’s current options for
challenging the reasonableness of rates do not meet their need for expeditious resolution at
a reasonable cost.

Railroad Service
General Authority
The Board has broad authority to address the adequacy of the service provided by a railroad

to its shippers and connecting carriers and the reasonableness of a railroad’s rules and
practices. Among its broad remedial powers, the Board may compel a railroad to permit
alternative service by another railroad, perform switching operations for another railroad, or
provide access to its terminal for another railroad. If the Board determines that there has
been a substantial, measurable deterioration or other demonstrated inadequacy in rail
service, it can issue temporary service orders during rail service emergencies by directing a
railroad to operate, for a maximum of 270 days, the lines of a carrier that has ceased
operations. Finally, the Board has authority to address the reasonableness of a rail carrier’s
rules and practices.

Board/Stakeholder Discussions
Except for discussions of matters pending before the Board and rulemaking proposals to

which the Board’s ex parte communication prohibitions apply, the agency welcomes informal
stakeholder meetings with the Board members and staff to discuss general service,
transportation, and other issues of concern. During FY 2020, the Board continued to foster
industry dialogue about railroad service through meetings of the Board’s Advisory
Committees, as discussed in the Annual Performance Report section.

Communications Between Railroads and Their Customers
During FY 2020, the Board continued to encourage railroads to establish regular

communications with their customers as a productive way of preventing and addressing rail
service concerns. In addition to RCPA dispute resolution work, RCPA staff regularly
monitored the rail industry’s operating performance to identify service issues before they
might become major problems.

Rail Labor Matters
Railroad employees adversely affected by certain Board-authorized rail restructurings are

25| Page



entitled to protection prescribed by law. Standard employee protective conditions address
wage and salary protection and changes in working conditions. Such employee protection

provides procedures for dispute resolution through negotiation and, if necessary, arbitration.

Arbitration awards are appealable to the agency under limited criteria giving great deference
to arbitrators’ expertise.

Environmental Review
Under NEPA, the Board must consider the environmental impacts of its actions before

making final decisions in certain cases filed before it. OEA assists the Board in its
decision-making process by furthering the purposes of NEPA—informing the decision makers
of the likely environmental impacts as a result of their actions and providing the public with
the opportunity to participate in the environmental review process.

OEA ensures the Board’s compliance with the regulations of the President’s Council on
Environmental Quality and the Board’s regulations implementing NEPA. It determines
whether certain cases filed with the Board are categorically excluded from environmental
review or may require either an Environmental Assessment (EA) or an Environmental Impact
Statement (EIS). In conducting environmental reviews on behalf of the Board for various rail
line proposals, OEA strives to achieve an efficient, cost-effective, inclusive, and legally
defensible process. The Board typically conducts environmental reviews for rail line
construction proposals, abandonments, and mergers.

Financial Condition of Railroads
The Board monitors the financial condition of railroads as part of its oversight of the rail

industry. The agency prescribes a Uniform System of Accounts for railroads to use for
regulatory purposes. The Board requires Class | railroads to submit reports containing
financial and operating statistics, including employment and traffic data. Based upon
information submitted by carriers, the Board compiles, among other things, monthly and
quarterly employment reports, and annual wage statistics of Class | railroads, as well as
quarterly rail fuel surcharges reports. This information is posted on the STB’s website.

The Board publishes quarterly rail cost adjustment factor (RCAF) indices to reflect changes in
costs incurred by the rail industry. These indices include an unadjusted RCAF (reflecting cost
changes experienced by the railroad industry, without reference to changes in rail
productivity) and a productivity-adjusted RCAF (reflecting national average productivity
changes, as originally developed and applied by the ICC, based on a five-year moving
average). Additionally, the Board publishes the RCAF-5 index that also reflects national
average productivity changes but is calculated as if a five-year moving average had been
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applied consistently from the productivity adjustment’s inception in 1989.

Amtrak and Passenger Rail
The Board has certain regulatory authority involving Amtrak, which has the right to operate

over other railroads’ track. The Board has authority to address disputes between Amtrak and
railroads or regional transportation authorities concerning shared use of tracks and other
facilities (including disputes concerning Amtrak’s statutory right of preference over freight
transportation), and to set the terms and conditions of shared use if there is failure to reach
voluntary agreements.

During an emergency, the Board may require a rail carrier to provide facilities, on terms
prescribed by the Board, to enable Amtrak to conduct its operations. The Board also has
authority to direct commuter rail operations in the event of a cessation of service by Amtrak.
The Passenger Rail Investment and Improvement Act of 2008 (PRIIA) and the Fixing America’s
Surface Transportation Act of 2015 (FAST Act) expanded the Board’s jurisdiction over
passenger rail. PRIIA authorizes the STB to institute investigatory action under certain
circumstances and, if appropriate, to award damages or other relief and to identify
reasonable measures to improve performance on passenger rail routes. However, lengthy
litigation over the constitutionality of the PRIIA provision directing the Federal Railroad
Administration and Amtrak to establish on-time performance metrics and standards
prevented the Board from utilizing this authority. Now that the constitutional issues have
been resolved, the FRA and Amtrak have been working to promulgate new on-time
performance metrics and standards that, once finalized, would enable the Board to exercise
its investigative authority under PRIIA. The FAST Act gave the Board additional responsibility
over passenger rail service disputes.

Under certain circumstances, the Board may be called upon to set terms for access to Amtrak
equipment, service, and facilities by non-Amtrak passenger railroads, and, upon request, the
STB provides mediation services to assist dispute resolution regarding commuter-rail access
to freight rail services and facilities. The Board also has jurisdiction over certain non-Amtrak
passenger services, including over a passenger railroad operating in “a State and a place in
the same or another State as part of the interstate rail network.” Excluded from this
jurisdiction, however, is “mass transportation provided by a local government authority.”

Motor Carriage
Pooling Arrangements

Motor carriers seeking to pool or to divide their traffic, services, or earnings among
themselves must apply for Board approval.
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Household Goods Carriage

Household goods motor carriers are required to publish tariffs and make them available to
shippers and the Board upon request. Such tariffs must include an accurate description of
the services offered and the applicable rates, charges, and service terms for household goods
moves. Regulations also require the Board to approve the terms by which household goods
motor carriers may limit their liability for loss and damage of the goods.

Intercity Bus Industry

Intercity bus carriers must obtain Board approval for mergers and similar consolidations and
for pooling arrangements between and among carriers. Such approval is commonly granted
through a streamlined notice-of-exemption process that applies to transactions within a
single corporate family. The agency can also require intercity bus carriers to provide through
routes with other carriers.

Water Carriage

The Board has jurisdiction over transportation by or with a water carrier in the
noncontiguous domestic trade, that is, transportation between the U.S. mainland and Alaska,
Hawaii, and the U.S. territories of American Samoa, the Northern Mariana Islands, Guam, the
Virgin Islands, and Puerto Rico.

Tariff Requirements

Carriers engaged in the noncontiguous domestic trade are required to file tariffs with the
Board containing their rates and service terms for such transportation. Tariffs are not
required for transportation provided under private contracts between carriers and shippers
or for transportation provided by freight forwarders.

Complaints
If a complaint is filed with the Board, the agency must determine the reasonableness of
water or joint motor-water rates in the noncontiguous domestic trade.

Pipeline Carriage

The Board regulates the interstate transportation by pipeline of commodities other than oil,
gas, or water. Specifically, the Board regulates pipeline commodities such as coal slurry and
anhydrous ammonia. Pipeline carrier rates and practices must be reasonable and
nondiscriminatory.
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Controls, Systems, and Legal Compliance
The STB fully recognizes that internal controls are fundamental to the systems and processes

it uses to manage its operations and achieve its strategic goals. The Board strives to
continually evaluate and improve its processes and procedures to ensure a strong system of
internal controls.

Federal Managers’ Financial Integrity Act
The FMFIA mandates that agencies establish controls to reasonably ensure that: (i) obligations

and costs comply with applicable laws; (ii) assets are safeguarded against waste, loss,
unauthorized use, or misappropriation; and (iii) revenues and expenditures are properly
recorded and accounted. This Act encompasses program, operational, and administrative
areas as well as accounting and financial management. The FMFIA requires that the Chairman
provide an assurance statement as to the adequacy of management controls and conformance
of financial systems to government-wide standards. The assurance must acknowledge that
the STB managers are held accountable for efficient and effective performance of their duties
in compliance with applicable laws and regulations and for maintaining the integrity of their
activities through controls.

The Chairman’s assurance statement is provided in this report. This statement was based on
various sources, including management knowledge gained from the daily operation of the
STB’s programs and reviews, discussions with the Managing Director and other Office
Directors, agency financial statements, annual performance plans, and the DOT Office of
Inspector General (OIG) audit reports.

The STB received an unmodified audit opinion for FY 2020. In addition, the findings from
FY 2019 were remediated and closed.

Debt Collection Improvement Act of 1996

The Debt Collection Improvement Act enhances the ability of the government to service and
collect debts. The Act centralized the collection of non-tax delinquent debt owed to the
government. Federal agencies are required to refer delinquent accounts in excess of 180 days
to the Department of Treasury (Treasury) for collection. The Bureau of Fiscal Services
conducts the collection of delinquent debts through the Cross-Servicing Program and the
Treasury Offset Program, where the names and taxpayer identification numbers (TIN) are
matched against the TINs of recipients of government payments. The balance owed to the
government is deducted or offset from the payment to the entity to satisfy the debt. The goal
of the STB is to minimize the delinquent debt owed to the government.
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Prompt Payment Act of 1982

This Act requires agencies to make timely payments to vendors for supplies or services
rendered on behalf of the agency. Agencies are penalized when payments are made after the
due date. Agencies shall take cash discounts when they are economically justified. The STB
reported 95% of invoices were paid on time in FY 2020, while late payments resulted in
interest charges of $112.00 (on total payments of $5.74 million), less than 0.0001% of total
dollars disbursed for FY 2020. In FY 2020, the Board worked with DOT’s Enterprise Services
Center (ESC), the agency’s shared service provider, to implement an approval workflow system
to improve on-time payments and to prevent duplicate payments using ESC’s Enterprise Data
Quality software. As a result, the STB has reduced interest charges by 80%.

Performance Measure Summary

The STB relies upon ESC for its financial accounting system. The agency acquires travel
management, accounting, and financial services from ESC, and procurement services from
DOT through the DOT Working Capital Fund. The Board verifies and reconciles all financial
statements and reports prior to publication and has remained in compliance with all reporting
thresholds.

USAspending Reconciliation

The Board, through ESC, implemented a plan to ensure data completeness and accuracy.
Using control totals with financial statement data, samples of financial data were compared to
actual award documents.

DATA Act Requirements

ESC implemented software that enabled the Board to comply with the requirement of the
DATA Act to start capturing award information in financial systems effective January 1, 2017.
The STB submitted timely files for DATA Act Reporting for FY 2020.

Inspector General Act of 1978 (as amended in 1988) and Inspector General
Reform Act of 2008 Section 5(b) of the Inspector General Act of 1978

While the STB Reauthorization Act removed the requirement for DOT to provide
administrative support to the Board, it provided authority to the DOT OIG to review the
financial management, property management, and business operations of the Board, including
internal accounting and administrative control systems, to determine the Board’s compliance
with applicable Federal laws, rules, and regulations. In FY 2020, the DOT OIG engaged an
independent public accounting firm to audit the Board’s financial statements. As further
explained in the Financial Overview section of the report and mentioned above, the STB
received an unmodified audit opinion for FY 2020.
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Chairman’s Statement of Assurance

The management of the Surface Transportation Board (STB or Board) is responsible for
establishing and maintaining effective internal controls and financial management systems that
meet the objectives of Sections 2 and 4 of the Federal Managers’ Financial Integrity Act of 1982
(FMFIA). STB management is also responsible for implementing practices that identify, assess,
respond, and report on risks. The Board provides an unmodified statement of assurance that its
internal controls and financial management systems meet the requirements of FMFIA with no
material weaknesses for Fiscal Year (FY) 2020.

STB management conducted its assessment of the effectiveness of its risk management
framework and system of internal controls for FY 2020 in accordance with Office of
Management and Budget (OMB) Circular A-123, Management’s Responsibility for Enterprise
Risk Management and Internal Control. Based on the assessment results, the Board can provide
reasonable assurance that it has effective internal controls over operations and financial reporting
and complies with applicable laws and regulations.

The Federal Financial Management Improvement Act of 1996 (FFMIA) requires that agencies
establish and maintain financial management systems that substantially comply with Federal
financial management system requirements, applicable Federal accounting standards, and the
U.S. Standard General Ledger (USSGL). The Board can provide reasonable assurance that it
complies with the objectives of FFMIA. The STB reviewed the Statements on Standards for
Attestation Engagements (SSAE 18), Reporting on Controls at the Service Organization reports
for the Department of Transportation (DOT) Enterprise Service Center and the Department of
Interior-Interior Business Center, which are the Board’s Federal shared-service providers for
financial management and payroll systems. The shared-service provider’s systems are compliant
with Federal financial management system requirements, Federal accounting standards, and the
USSGL.

STB management assessed its purchase and travel card programs for compliance with the
Government Charge Card Abuse Prevention Act of 2012 and can provide reasonable assurance
that appropriate policies and controls are in place to mitigate the risk of fraud and inappropriate
charge card practices. The STB’s purchase and travel card programs were also assessed, as
directed by the guidance provided in OMB Circular A-123 Appendix B. Based on the
assessment results, the Board can provide reasonable assurance that it complies with OMB
Circular A-123 Appendix B.

STB management also reviewed programs and activities susceptible to significant improper
payments and assessed them in accordance with the Improper Payments Information Act of
2002, as amended by the Improper Payments Elimination and Recovery Act of 2010 and the
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Improper Payments Elimination and Recovery Improvement Act of 2012. Based on the review,
no improper payments were processed.

Finally, the STB’s Federal Information Security Management Act (FISMA) audit for FY 2020
was conducted by the DOT Office of Inspector General. The Board’s FISMA security level
remained “Defined,” with one additional FISMA function moving from “Ad Hoc” to “Defined,”
and incremental progress to the next security level continued. The FY 2017 FISMA audit
recommendations have been addressed and closed, two FY 2018 audit recommendations remain
open (work addressing the two recommendations should be completed by the end of 2020), and
no audit recommendations were issued in FY 2019. Six new recommendations were issued in
the recent FY 2020 audit, which the Board plans to timely address.

Wﬁ}?m.f -

Ann Begeman
Chairman

Dated: November 9, 2020
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Program Performance Information
Overview

The STB, through its strategic plan and performance budget, provided a performance plan to
Congress pursuant to the GPRA Modernization Act. The Board's performance goals are
organized to achieve its strategic goals. The Board’s significant accomplishments in FY 2020
include issuing 428 decisions addressing rail licensing, unreasonable practice complaints, rate
reasonableness, declaratory orders, ex parte proceedings, and other matters. In addition,
the Board was active in court related work, defending the Board’s decisions in courts of
appeals, and in activities related to FOIA and ethics.

Annual Performance Report

FY 2020 Activities and Accomplishments

Rate Review Reform

During FY 2020, the Board made significant progress in reforming its rate review processes
based in large part on the recommendations contained in the Board’s Rate Reform Task Force
report (RRTF Report) issued on April 25, 2019, which is posted on the Board’s website. The
Task Force, after holding informal meetings throughout the country with representatives of
shippers, rail carriers, academics, practitioners, and other interested parties, suggested that
the Board consider various ways to reduce the cost and complexity of rate disputes,
particularly for smaller cases.

After the RRTF Report was issued, the Board promptly held several collaborative meetings
pursuant to Section 5 of the STB Reauthorization Act, which as noted above permits a
majority of the Board to hold non-public meetings to discuss official agency business. In FYs
2019 and 2020, the Board initiated several proceedings in which it proposed rules to establish
a new rate review option for smaller cases (called “Final Offer Rate Review,” or “FORR”),
amend its “Waybill Sample” data collection procedures, and provide a streamlined market
dominance process that could be used in any rate review proceeding. The Board also held a
two-day public hearing on “revenue adequacy” issues raised in the RRTF Report.

During FY 2020, the Board held several additional Section 5 meetings on revenue adequacy,
FORR, streamlined market dominance, and waybill procedures, and has finalized two of the
three proposed rules. Other notable Board actions include:

e Finding that it would benefit from additional stakeholder input in the FORR rulemaking
proceeding, in May 2020, the Board waived its general prohibition on ex parte
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communications to permit post-comment period discussions with outside parties,
including railroad and shipper interests, about the FORR proposal and possible
supplements or alternatives to it, including the potential use of voluntary arbitration to
resolve smaller rate disputes. Final Offer Rate Review, Docket No. EP 755.

e InJuly 2020, the Board voted to adopt a final rule to streamline the market dominance
procedures. Market Dominance Streamlined Approach, Docket No. EP 756. The final rule
provides an option for simplifying the market dominance inquiry, which otherwise can be
costly and time-consuming, especially in smaller cases. The decision is part of the Board’s
continuing effort to make its rate review procedures more accessible, efficient, and
transparent.

e In August 2020, the Board voted to adopt a final rule improving its Waybill Sample data
collection by creating a more robust dataset for decision-making and analyses, without
adding undue burden on railroads. Waybill Sample Reporting, Docket No. EP 385 (Sub-
No. 8). The final rule—also part of the Board’s effort to make its procedures more
accessible, efficient, and transparent—would increase the sampling rates of certain non-
intermodal carload shipments and specify separate sampling strata and rates for
intermodal shipments.

