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£ £ 2 I £ D I^ N G ,-S 

JUDGE HOPKINS: Let's c a l l the h e a r i n g t o 

o r d e r . 

I aa not go i n g t o take appearances a g a i n , 

because i t j u s t adds t o the r e c o r d and e v e r y t h i n g 

anyway. I t h i n k I Know everybody and everybody Icnuws 

everybody e l s e here. 

This i s a c o n t i n u i n g h e a r i n g i n Finance Docket 

Number 30400, Santa Fe Southern P a c i f i c C o r p o r a t i o n 

C o n t r o l , Southern P a c i f i c T r a n s p o r t a t i o n Cosnany. 

Are there any p r e ' i n i n a r y matters tnat the 

p a r t i e s have? I have a few preliminary matters. 

MR. NELSON: I have j u s t one announcement I 

would l.-''e t o make o.i t he r e c o r d as t o the change i n the 

orae r of w i t n e s s e s , which I th o u g h t we ought t o do a t 

the o u t s e t h e r e . 

The f i r s t one i s D.G. Mclnnes, which had been 

s e t f o r I t h i n k i t was A p r i l 17, but he appears 9 th 

on the l i s t . Me would l i k e t o move Mclnnes t o the 

p o s i t i o n j u s t b e f o r e R.M. Ch»Tipion, w. i . : ; i s the l a s t 

w i t n e s s . 

Ano the o t h e r change i s D.E. Madê L , which i s 

Witness 12 now. We would l i k e t o p l a c e Mader a f t e r L.G. 

Simpson. That i s a l l I have. 

JUDGE HOPKINS: Any o t h e r p r e l i m i n a r y 

ALDERSON REP-: 

20 F 'i W •'•t.u; 
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matters? Let's go o f f the record a minute. I know you 

are a l l waiting with baited breath about the furlough 

plans of tne ICC. 

(Whereupon, a d i s c u s s i o n was held o f f the 

record.) 

JUDGE HOPKINS: Le t ' s c a l l the f i r s t 

w itness. 

MR. NELSON: Mr. T.J. F i t x g e L a l d , p l e a s e . 

Whereupon, 

THOMAS J . FITZGERALD 

was c a l l e d as a witness, and having been f i r s t duly 

sworn, took the stand, and was exaained and t e s t i f i e d ac 

follows: 

DIRECT EXAMINATION 

BY MR. NELSON: 

Q Hr. F i t z g e r a l d , would you please s t a t e your 

name and t i t l e and business address for the record? 

A Thomas J . F i t s g e r a l d . My t < t l e i s v i c e 

president, t r a f f i c , of the Atchison, Topeka, and Santa 

Fe Railway Company. M̂  business address i s 80 E a s t 

Jackson Boulevard, Chicago, I l l i n o i s , 60604 

MR. NELSON: Your Honor, Mr. F i t a g e r a l d ' s 

statement i n response to the f i l i n g s of the responsive 

ations appears in Sr^cP-43, and has betsn served on 

the p a r t i e s . I understand Mr. Wilson has d i s t r i b u t e d to 

ALDERSON fttPOSTING COMPANY, IN ' 

70 P NW WASHtNGT-fN DC 700.'^' •:> 
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the reporter and others sep..rate s e t s for t h e i r 

convenience. 

J -V o,r.r«t-a -- the e r r a t a has There i s one modest e r r a t a 

.Xso been aerved on the p a r t i e s - to Mr. F i t z g e r a l d ' s 

.tatement which - the e r r a t a appear in SFSP-48. Mr. 

F i t z g e r a l d ' s c o r r e c t i o n i s changing . c i t a t i o n on Page 

9. I think a l l the p a r t i e s have t h a t . 

Q I BY MR. NELSON: (Resuming) 

Q Mr. F i t z g e r a l d , you have before you the 

statement. V e r i f i e d Statement of Thomas J . F i t z g e r a l d 

11 11 appearing in SFSP-4J? 

A I do. 

Q A. changed by the e r r a t a that c o n s t i t u t e s your 

testimony in t h i s proceeding? 

X I t does. 

JUDGE HOPKINS: Who i s going to s t a r t ? lood. 

CROSS EXAMl.ATION 

BY MR. AUBRBACH: 

Q I a . Joseph Auerbach. I represent the Kansas 

C i t y Southern. 

rood morning, a i r . 

a . t . t e a i n you. v . n . l . a . t a t a . e n t 

..at t n . Of yout t . . t i . o n y i . to pt.aent .»„er.l 

.4 - *.H»t led vou to your c o n c l u s i o n s , p o l i c y c o n s i d e r a t i o n s that led you ^ j 

Whose general p o l i c y c o n s i d e L . t i o n s are t l . . Mr. 
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1 F i t z g e r a l l ? 

2 A They are the general p o l i c y c o n s i d e r a t i o n s c f 

3 the a p p l i c a n t s in t h i s proceeding. 

* Q How were they deteriti ined? 

5 A Through c o n s u l t a t i o n with the top management 

6 of the two companies and i t i c o u n s e l . 

7 Q When you say top managejient, Oo ycu include 

8 the board ot d i r e c t o r s ? 

9 A Not to my knowledge, no. I am soeaking of the 

10 o f f i c e r b . 

11 Q As far as you know, there has been no further 

12 C i s c u s s i o n s i n c e the beginning of t h i s case with your 

13 board of d i r e c t o r s Would that be f a i r ? 

14 A I don't know one way or the other. 

15 Q Do you remember as e x h i b i t in t h i s case, 

15 KCS-C-1, wh>.ch was a covering l e t t e r of May 16 on 

17 s t a t i o n e r y of Santa Fe I n d u s t r i e s , Inc.? 

18 A Yes. 

19 Q There i s a statement there about the small 

20 team of Santa Fe people who c o n t i i o u t e d to the study. 

21 Were you a member of that small team? 

22 A Nc. 

23 Q Did you c o n t r i o u t e in an^ way to t h i a study? 

24 A I think some of my people may have been asked 

to contribute data, but there i s nothing formal that 

20 F 

ALDERSON 

• WASH. 

wWrW 
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^ involved any of us. 

2 Q Do you know who the members were of ths small 

3 teaa? 

4 A My r e c o l l e c t i o n i s that tha p r o j e c t leader was 

5 Terry Booth, and at l e a s t one of the members of the team 

t was Bob Keyes. I think I t e s t i f i e d e a r l i e r that one of 

7 the members of my s t a f f was d e t a i l e d away to work on the 

8 assignaent, and h i s name i s Bob Zdanky. I don't know 

9 who e l s e may have been involved. 

10 MR. NELSCi:- Bxcusf> me, Mr. Auerbach. I don't 

11 know how many questions you have l i k e t h i s , but t h i s 

12 s u b j e c t a a t t e r , I think the p r e c i s e questions you are 

13 asking were posed by Mr. Kharasch of Mr. F i t z g e r a l d when 

14 he was on the stand the f i r s t tii».e. "xou lUay r.ot i.ove 

15 been aware of t h ^ t . 

16 MR. AUERBACH: C e r t a i n l / »'r. Kharasch would 

17 not have been aware of the policy cons idei: at ions that 

18 are bei.g t e s t i f i e d to today when he asked those 

19 questions. 

20 JUCGE HOPKINS: Go ahead, Mr. Auerbach. 

21 BY MR. AUERBACH: (Resuming) 

22 Q Do you know i f any members of that small teem 

23 were consulted in connection with the p o l i c y 

24 c o n s i d e r a t i o n s to which you have t e s t i f i e d today? 

A NO, I wouldn't say that any of those people 

5 h 

ALDERSON REPORTING COMP 
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make p o l i c y . Now, they may hav.^ been conf»uit»d in the 

o r d i n i r y course of c o n v e r s a t i o n s , but I WOUIG say as a 

general r u l e nothing formalized. 

Q How about y o u r s e l f ? Were you consulted? 

A With r e s p e c t to what? 

Q With r e s p e c t to the general p o l i c y 

c o n s i d e r a t i o n s that l e i to your testimony here today. 

A I p a r t i c i p a t e d in those d i s c u s s i o n s . 

Q With whom? 

A Va r i c u s times I p a r t i c i p a t e d in d i s c u s s i o n s 

with Mr. Schmidt, Mr. McNear, Mr- Cena, various 

attorneys and senior o f f i c e r s of both companies and of 

the holdin'j company. Mr. Krebs would be another one. 

Mr. renton, Mr. Adam. 

Q 

A 

Q 

A 

Q 
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Wher did these conversations occur? 

They take p l a c r from time to time. 

Have any occured s i n c e February 19, 1985? 

I don't know. I suppose. 

Did you have your testimony here reviewed 

before i t was put in f i n a l form by ?.ny other persons you 

have mentioned as having p a r t i c i p a t e d in the p o l i c y 

determinations? 

A T. did not. I cannot say, however, that it may 

not have been reviewed pursuant to something 

counsel may have been involved l i . 

v.'>:*^HiNG10N, DC jiOuU'. B-9300 

'IHliP-fli'P'Ji' Hi |P*tli!f#*̂.'-}W5.f'"t-.'-'-.-'<B,-'i,-
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Q Di*^ you prepare the testimony y o u r s e l f ? 

2 A I prepared i t in c o n s u l t a t i o n w..th my 

3 counsel. I did not w r i t e i t . 

4 Q At any cime when you were preparing t h i s with 

5 counsel, did you r a i s e any question about any p o l i c y 

6 determination to which you were t e s t i f y i n g he-e? 

7 A Any question? I think we d i s c u s s e d what the 

8 various themes were to be of t h i s statement. I can't --

I don't know that I could be any more s p e c i f i c in 

10 answering your qa«e»tion. 

11 Q Would you say i t i a f a i r to say that counsel 

12 t o l d you what the p o l i c y c o n s i d e r a t i o n s were? 

13 A No, I don't think that would be f a i r . 

14 Q you know whether there nas been my 

15 determination as to what c o n d i t i o n s a i g h t be acceptable 

16 to e a p p l i c a n t s i f imposed by the coamission? 

17 A There have been numerous d i s c u s s i o u s along 

18 ' those l i n e s . 

19 Q Can you t e l l us what c o n d i t i o n s would be 

20 acceptable? 

21 A I can t e l l you that any cond-tions, i f 

22 imposed, might contribute to a de c i s i o r i to not go 

23 forwara with ttm merger. 

24 Q Can you t e l l us the nature of the "any 

condition" to which you have j u s t r e f e r r e d ? 

ALDERSON REPORTING COMPAN 
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A Let me try to answer i t t h i n way. As I think 

we have i n d i c a t e d , t h i s merger as we see i t i s by no 

means a s u r e - f i r e s uccess. 

Any burden above and beyond simply the burdens 

that are inherent in the operations of the two companies 

are j u s t another straw that you law or. the camel's 

back. 

Which p a r t i c u l a r straw i s the onf that breaks 

the camel's ba'"'* and would cause us to go not forward 

with the merger i s not r e e l l y something that we have 

been able to determine. 

Number One, at t h i s point we cannot quantify 

a l l of the c o s t s that c.ny p a r t i c u l a r condition might 

impose. Number Two, we have to r e a l l y take as the 

s t a r t i n g p o i t t from which we determine, w i l l t h i s thing 

work, at any ra t e the day on which we get the a u t h o r i t y 

to proceed with the merger. 

So, what I am saying i s that we r e a l i z e that 

o v e r a l l the success of t h i s post-merger company i s 

already at the margin, and i f we impose an> d u d i t l o n a l 

c o s t s or burdens on i t , we are going to, I think, very 

q u i c k l y reach the point where we can't go forward. 

Q Assume with me that the Commission imposes 

conditions which you fin d u n s a t i s f a c t o r y . Would the 

Santa Fe s t a y in the r a i l r o a d business then? 

ALDERSON REPORTING COMPA" 

20 r <;T N W Wf.K-lthtr.'rr-'.i n f '::-/'•• 
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1 A You mean the S a r t a Fe R-^ilro4d or the Santa Fe 

2 Southern ' a c i f i c ? 

3 0 I am speaking of the Santa Te R a i l r o a d . 

* A That i s a l l we have i s a r a i l r o a d . 

5 Q You hav:; spoken about: the consequences under 

6 those cicumstances being d e v a s t a t i n g in what you 

7 r e f e r r e d to as the somewhat longer run. Wnat period of 

8 ti'ae did you have in mind? 

9 A The long run keeps g e t t i n g shorter a l l tne 

10 time, Mr. Auerbach. I -vould say the next major business 

11 downturn aight cause us to be chased from the f i e l d . 

12 Q Could you measure a business downturn in terms 

13 of a trend or a period? 

14 A We)I, I s a i d major business downturn. i aa 

15 t a l k i n g about a r e c e s s i o n . 

16 Q As a Batter of f a c t , Santa Fe has done b e t t r r 

17 than r a i l r o a d s n a t i o n a l l y even through the l a s t 

IB r e c e s s i o n , haven't vhey? I am speakinT of the r a i l r o a d 

19 when I say Santa Fe. 

20 A Understand that that i a dadinluq with f a i n t 

21 p r a i s e . The r a i l r o a d s g e n e r a l l y have done very poorly 

22 through the l a s t r e c e s s i o n , and haven't cr.ae out of i t 

23 Vf; :y w e l l . 

24 Q Wouldn't i t be true that the l a s t 50 years 

25 r a i l r o a d ton miles have about doubled? 

ALDtKSOH HEPORTING CO/ 

NGTON, D C. 200 ; I ; j -9300 
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A I don't know. We don't M i ^ u r e success on ton 

m i l e s . We measure i t on p r o f i t a b i l i t y . 

Q How about growth in t r a f f i c . That would have 

• bmaring on p r o f i t a b i l i t y , wouldn't i t ? 

A No, i t wouldn't. 

Q No bearing? 

A Well, i f you dolT't have any business, you 

don't have any p r o f i t s , but i t c e r t a i n l y doesn't e x c i t e 

a* to think in t e r a s of ton a i l e s . I would rather think 

i n t«caa of d o l l a r s and cents. 

Q How about growth in t r a f f i c . Have you had 

that i n the l a s t few years? 

A No. 

Q Have you had aore than any other r a i l r o a d i n 

the west? 

A 

t r a f f i c . 

I don't think so. We have had a d e c l i n e in 

The best year t r a f f i c - w i s e we ever had was 

1980, and i t has been downhill s i n c e then, Mr. Auerbach, 

downhill. 

Q Since 1980? 

A Yes , s i r . 

Q Let's go back to a l i t t l e ^^ori'^er trend. L e t ' s 

say s i n c e post-World War Two. Wouia you cfiatactec i z e 

the Santa Fe's record during that period as e x c e l l t 

A As opposed to trucks? 

ALDfRSON RtPORTIN 

20 F S ' . N W. WASHINGTON. D 
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Q J u s t , did you have an e x c e l l e n t record during 

that period? 

A No. 

Q Would you c h a r a c t e r i z e your growth in t r a f f i c 

voluae during that period as s u p e r i o r ? 

A I f you look s t r i c t l y at t r a f f i c volume and not 

.%t d o l l a r s , I would say that we have had a growth of 

t r a f f i c . I would not c a l l i t s u p e r i o r . 

Q I f those two ter«s were used to your board of 

d i r e c t o r s , then, following the submission to them of 

what i s now KCS-C-1, that would te i n c o r r e c t , wouldn't 

i t , in your judgment? 

A Yes. 

Q Since t h i a a p p l i c a t i o n was in i t s genesis 

stage between the two r a i l r o a d s , has Santa Fe been able 

to aeet the Union P a c i f i c ' s expense l e v e l s about on a 

par i t y ? 

A I am s o r r y . Could you r e s t a t e that? 

Q Have you had about the same expense l e v e l s as 

OP since about 1981? 

A I don't know. Maybe you can help me with that 

question. I don't know what expense l e v e l s the Union 

P a c i f i c has. 

Q Well, in order to determine rate oi 

you "-ave to know your own expense l e v e l s . xou o 

n 

, .. u' w 

; COMPA 

20 F ST. N.W , WAih 
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1 those, don't you? 

2 A Sure. 

Q Would you agree that the major shortcoming 

which led to t h i s proposal i s the Santa Fe's i n a b i l i t y 

5 to a t t a i n an a t t r a c t i v e return on inv e s t a e n t ? 

6 A I would say that i s part of i t . Another part 

7 of i t i s the general trend toward concentration in the 

8 r a i l r o a d industry whi:;h i s going to make i t i n c r e a s i n g l y 

9 d i f f i c u l t to even hold our own in the years ahead. 

10 Q Don't you think that i s summed up i n the 

11 phrase " a t t r a c t i v e return on investment?" 

12 A Well, I don't think so, no. I t i a the reason 

13 X added what I d i d . 

14 Q I f you were asked again, because I want you to 

15 define what you mean by J t , whether you would be 

16 s a t i s f i e d with an a t t r a c t v v p return ot. investment, how 

17 would you define attractive..' 

18 A I would be s a t i s f i e d with anything that 

19 approached our a b i l i t y to cover our f u l l c o s t s i n an 

20 economic sense. 

21 Q You wouldn't compare i t to any otiier 

I' 

22 industry? 

23 A No. In an ecomoaic sense i t doesn't matter 
i 

24 I what industry you are i n . 

Q Even though r a i l s have a p a r t i c u l a r advantage 

il 

ALDERSON REPO. 

WASHINGTON u.v. i 
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that other i n d u s t r i e s do not have in oompeting? 

A You need to t e l l me what that advantage i s . I 

aa not aware of i t . 

Q You have tr u c k s on the ground that nobody e l s e 

has. 

A Well, that i s as auch a l i a b i l i t y , s i r , as any 

s o r t of an advantage. We have got a l l kinds of tracKs 

out there that aren't being used. when a t r u c k e r ' s 

business a l l of a sudden goes away froa wh«!re he has i t 

he can pick that truck up and take i t somewhere e l s e and 

stay in business. 

When I have a piece of r a i l r o a d i t i s 

c o a a i t t e d to a p a r t i c u l a r piece of land. I would not 

c a l l that an advantage. That i i a very i n f l e x i b l e kind 

of a t a i n g . 

Q Do you b e l i e v e that there i s ease of access to 

the r a i l industry by anyone who wants to get into i t ? 

A Wh3 would want to get into i t ? 

Q Just answer the question, i f you p l e a s e . Do 

you believe that there i s ease of access? 

A No one would want to be in the r a i l r o a d 

bus i n e s E . 

Q Could you answer the question, please? I s 

there ease of access? 

A Yea. 
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Q Would vou e x p l a i n that? 

A You can go out and f i l e for imminent domain 

and get in the r a i l r o a d business tomorrow i f you want to 

get into i t . Nobody wants to get in i t because there 

are no returns in i t , s i r . 

Q Do you have any idea of what i t takes, 

p a r t i c u l a r l y in view of your l e g a l background, to f i l e 

for imminent domain, as you have j u s t put i t ? 

A I have done i t . 

For what kind of r a i l r o a d ? 

Coaaop c a r r i e r r a i l r o a d . 

How aany a i l e f ? 

I was involved in one i n v o l v i n g about 80 

Q 

A 

Q 

A 

a i l e s . 

Q That i s the aaximum? 

A Yes. Like I say, there i s no market t.o be in 

the r a i l r o a d b u s i n e s s . 

Q The b a s i s of your testimony as I understand 

i t , Mr. F i t z g e r a l d , i s that you say a l l the responsive 

a p p l i c a n t s ars wrong in saying the consequence i>f your 

a p p l i c a t i o n i f granted would be a n t i c o m p e t i t i v e . I s 

that a f a i r statement? 

A Tha t * s r i g h t . 

Q Now, you have got seven other witnesses that 

you l i s t in your testimony who you r e l y on, you aay, for 
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something. I am not sure what. I s any one of those a 

p o l i c y witness here for our purposes? 

A I think to some extent Mr. Champion i s a 

p o l i c y w i t n e s s . 

Q Does he cover the same ground that you cover? 

A No, I think h i s focus i s more d i r e c t e d toward 

operating matters. 

Q Are you rely r n g on Mr. Champion in any way? 

A I suppose SU. A l l these statements are 

i n t e r r e l a t e d . 

V Did you intend by your testimony to add 

anything to the testimony of the other seven witnesses 

r e f e r r e d to in your testimony? 

A Yes, 1 think so. My purpose i s to suggest to 

you thv't the s t a t e a e n t s of the other witnesses are, to 

the ei.tent they tend to be perhaps t h e o r e t i c a l , borne 

out in ay experience in the fsai-ketplace. 

MR. NELSON: fo t c l a r i f i c a t i o n -- excuse me, 

Mr. Auerbach. Were you r e f e r r i n g to the seven witnesses 

l i s t e d on Pages 20 and 21 of h i s testimony? 

MR. AUERBACH: Yes, s i r . 

MR. NELSON: Because Mr. F i t z g e r a l d does make 

reference to c e r t a i n other w i t n e s s e s , too, and I think 

there was some confusion there. 

MR. AUERBACH: Well, T did r e f e r to the seven 

ALDERSON REPORTIHG COMPANY INC. 
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witnesses. 

THE WITNESS: I think there are a c t u a l l y eight 

there i f you count them. 

BY MR. AUERBACH: (Resuming) 

Q A l l r i g h t , s o r r y . 

I take two as one i f you put them together i n 

your testimony. 

I s there someone e l s e besides these e i g h t on 

whoa you are r e l y i n g ? 

A You mean who i s a l s o submitting a v e r i f i e d 

s tateaent in t h i s prceeding. 

Q Yes. 

A No. 

Q We agreed that the t h r u s t of your t e s t i a o n y i s 

that the responsive a p p l i c a n t s are wrong in saying that 

the consequences of the merger would be 

anticoape t i t i v e . 

When you uae that phrase, " a n t i c o m p e t i t i v e , " 

do you understand them to be t a l k i n g about r a i l 

a nticompetitive or t r a n s p o r t a t i o n a n t i c o m p e t i t i v e ? 

A As I would use the term i t would have to do 

with f i r s t an a n a l y s i s of the markets, and I think the 

eviacnce i n t h i s case sncws overwhelmingly that b«»cause 

of product and geographic s u b s t i t u t i o n , that the proper 

focus of the market includes f r e i g h t t r a n s p c r t a t i o n 

ALDERSON REPORTING COMPAN 
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g e n e r a l l y . That i s the primary sense i n which I would 

conclude that i t i s not an anticompetitive merger. 

Q Your answer would be, t.^erefore, as I 

understand i t , and c o r r e c t me i f T am wrong, that i t i s 

t a i l a n t i c o a p e t i t i v e , that i s , the a l l e g a t i o n s that i t 

i s r a i l a n t i c o m p e t i t i v e are wrong? 

A That i s r i g h t . I would say t^tat i t i a 

improper to focus on a mere co n s i d e r a t i o n of whether 

thece i s concentration as among r a i l r o a d s , tha'- the 

proper focus ought to be whether or not there i s 

s u f f i c i e n t fragmentat .on i n the t r a n s p o r t a t i o n market 

g e n e r a l l y as to cause any anticompetitive consequences, 

and ay conclusion i s that i t c u l d not. 

Q Assuae for t h i s purpose that you are wrona 

that there are adverse r a i l c o a p e t i t i v e consequences. 

Should the Commission overcome that r e s u l t by looking at 

other t r a n s p o r t a t i o n modes? 

ALDERSON REPOR ' MG COMPANV, INC. 
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i 1 I'm a f r a i d that I can't deal with the s u b j e c t of 

2 competitiveness or a n t i c o m p e t i t i v e n e s s in the vacuum of 

3 r a i l only, so I have trouble answering your question. 

4 Q You've answered the question. You think, 

5 therefore, the Commission can take i n t o c o r . s i d e r a t i r n 

6 these other modes in judging whether t h i s merger i s to 

7 be deemed a n t i c o m p e t i t i v e ? 

8 A Yes, I think i t must. 

9 Q Have you read the DOT testimony that was f i l e d 

10 on March 21? 

11 A No. 

12 Q Have you .ead the DOJ testimony f i l e d on March 

13 21? 

V, A No. 

15 Q Have you d i s c u s s e d that with your counsel? 

16 A Yes. 

17 Q Have you been to l d what the testimony purports 

18 to a l l e g e ? 

19 A I would say that in t o t a l we may have spent 

20 f i v i minutes on i t , an r have a very s u p e r f i c i a l 

21 understanding of what i t s a y s . 

22 Q N e l l , you understand even with that small 

23 amount of time spent on i t that i t a l l e g e s that there 

24 would be adverse r a i l consequences from the competition 

25 standpoint I f the merger i s approved? 

20 F 
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MR. NELSON: For c l a r i f i c a t i o n , Mr. Au#'rbach, 

when you say " i t , " do you mean DOT or DOJ or both? 

MR. AUERBACH: Let me take them s e p a r a t e l y . 

BY MR. AUERBACH: (Resumin-3) 

Q DOT. 

A My understanding was not to that e f f e c t . 

Q The same question with i n s p e c t to DOJ. What 

i s your understanding? 

A Yes. I understand that the DOJ has a long 

l i s t , and I'm amazed by i t . 

Q Speaking s p e c i f i c a l l y of a n t i - r a i l 

consequence 8. 

A That i s my understanding, that they have a 

long l i s t of claimed competitive problems. 

Q Have you read the C a l i f o r n i a Department of 

TransportatioM statement f i l e d March 21? 

A No. 

Q Have you discussed that one? 

A Yes. 

Q Do yr.ii have a. y understanding of what that one 

says about a n t i - r a i l competitive consequences? 

A I understand that they have submitted a 

laundry l i s t as w e l l . 

Q Do you consider that those stateitenta of the 

DOJ and DOT and the Califor,nia r»of should have 

ALDERSON REPORTING COMPAi 
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i 1 c o n s i d e r a t i o n witu respect to the Santa, Fe's general 

2 p o l i c y c o n s i d e r a t i o n s in t h i s proceeding? 

3 A To the extent that they may be v a l i d , and I 

* think they w i l l down the road. 

5 Q How old are you, Mr. F i t z g e r a l d ? 

6 A F o r t y - t h r e e . 

7 Q Now, as I understand i t , u n t i l 1979 you were 

8 perforaing l e g a l s e r v i c e s for Santa Fe. 

9 A That's r i g h t . 

10 Q Then you went to work for the holding company, 

11 i s that c o r r e c t ? 

12 A Yes. 

13 i Q And you assumed your present p o s i t i o n about 

14 26, 27 nonths ago, i s that r i g h t ? 

15 A Yes, s i r . 

16 Q And now you're r e s p o n s i b l e for a l l marketing 

17 in the combined system of Southern P a c i f i c - S a n t a Fe or 

18 j u s t Santa Fe? 

19 A J u s t Santa Fe. 

20 Q That's a l l marketing, i s n ' t i t ? 

21 A I t ' s a l i marketing. I have a l o t of help. 

22 Q I hope so. A l l t r a f f i c questions? 

23 A Yes, s i r . 

24 Q A l l comuierciai a c t i v i t y V 

25 A They're conducted under my d i r e c t i o n . 

ALDERSON RtPORTlNG COMPANV Kr, . 
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Q Well, i a them some that i s n ' t conducted under 

your d i r i c t i o n ? 

A No, s i r . 

Q A l l i n d u s t r i a l development p o l i c y ? 

A That's true. 

Q Did you have any background in any of those 

areas before 27 months ago? 

A I suppose. 

V" W:juld you e x p l a i n ? 

A I'm a t n i r d generation Santa Fe employee. I 

grew up on the r a i l r o a d . The day a f t e r I graduated f r o ^ 

high school i wt"«t to work fot tt.e Cnicago, B u r l .ngton 

and (Juincy R a i l r o a d , spent f i v e or s i x summers in i t s 

t r a f f i c department, and upon graduation trom law school 

went to work for the Santa Pe and havfc oeen involved in 

a l e g a l capacity with a l l of the matters that you j u s t 

d i s c ussed from time to time and a iiumbe e r s . And 

then in 1979, as you s a i d , went to wo holdinq 

company as an a s s i s t a n t v i c e p r e s i d e n t ^ .̂ r as a 

v i c e p r e s i d e n t , and was involved 1.. fc<olicymak ing a »d 

oversight of r a i l r o a d a c t i v i t i e s and r e a l e s t a t e mauters 

In that "vosltlon 

Q Do you c c n s i d e r y o u r s e l f f a m i l i a r wit» a 

Fe's customers' aarket p r a c t i c e s ? 

A I think ao. 
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Q How did you l e a r n that? 

A D i r e c t c o n t a c t . 

Q That would be i n t h i s 27-aonth period or 

23-aonth period? I ' a s o r r y . I t ' s 27 aonths. 

A Whatever i t i s . And p r i o r to t h a t . 

Q You were d e a l i n g with San*-« Fe's cuetoaers 

p r i o r to that on such things as t h e i r aarketing needs? 

A Dealing with thea g e n e r a l l y with respect to a 

wide v a r i e t y of probleaa that wind up i n one fashion or 

another involved i n l e g a l a a t t e r s . 

Q Do you think you're an expert on Santa Fe's 

i n t e r a o d a l c o a p e t i t i o n ? 

A Oh, yes. 

Q How about t h e i r intramodal competition? 

A Very much so. 

Q Are you an expert on the nature of the 

reg i o n a l economies served by the Santa Fe? 

A I would say that the s t a t e of my knowledge i s 

w e l l above average i n t h a t regard. 

Q Did you acq u i r e that p r i o r to t h i s 27-month 

period that you've been a c t i v e l y involved as v i c e 

president of t r a f f i c ? 

A I think i t ' s something that you b u i l d on every 

day. 

Q Do you know the nature of the reg i o n a l 

20 f 
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indust.: i e s served by the Sa.ita Pe? 

A I think so. 

Q Well, how about the Southern P a c i f i c ? Do you 

know the nature of the re g i o n a l i n d u s t r i e s 8er"ed by the 

Southern P a c i f i c ? 

A Less w e l l , l e s s w e l l . 

Q bow about the re g i o n a l economies served by the 

Southern P a c i f i c ? 

A Again, l e s s w e l l but to, I think, a pre t t y 

good extent. 

Q How about Southern P a c i f i c ' s intramodal 

c o a p e t i t i o n ? 

A I think I know i t pa.etty w e l l . 

Q Less well? 

A Less w e l l . 

Q How about intermodal competition? 

A The saae. 

Q Dc you think you're f a m i l i a r with Southern 

P a c i f i c ' s customer market p r a c t i c e s ? 

A Yes. 

Q Do you think you know t h e i r needs? 

A Yes. 

Q Would you t e l l us now hov you acquired that 

knowledge with respect to aarket p r a c t i c e s and needs? 

A Well, I'd be nappy to t r y . I have spent the 
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l a s t couple of years in reasonably, I think, intense 

almost d a i l y contact with not only one custoiuer or two 

but sometimes a h a l f a dozen or a dozen in a day. That 

has involved mainly l i s t e n i n g , and you l e a r n an awful 

l o t about your competition from j u s t l e t t i n g a customer 

t e l l you how the customer p e r c e i v e s the marketing 

p r a c t i c e and presence i n the marketplace cf a competitor 

Now, you don't n e c e s s a r i l y j u s t take one or 

two or three customers and what they have to say as 

being your world view of the s u b j e c t , but a f t e r a couple 

hundred have t o l d you what they think about what the 

competition i s doing and t r y i n g to do and what i t s 

presence i s i n the market and so on, you develop, I 

think, a reasonably decent composite of what a 

competitor's s t r a t e g y i s , what a fellow r a i l r o a d ' s 

s t r a t e g y i s , p a r t i c u l a r l y one as the Southern P a c i f i c 

where there's so many people anxious to t e l l you about 

a l l of the things that are going wrong there. 

Q So the process you've j u s t described, i t ' s 

f a i r to assume, was the way in which you learned 

Southern P a c i f i c ' s customer needs and market p r a c t i c e s ? 

A I think that's the question I was answering. 

Q I thought i t was, too, but during the m doxe 

of your answer I wasn't sure whether the 200 meetings 

you had were a l l involved with Southern P a c i f i c . Were 

ALDERSON REPORTING COMPANY 
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they? 

A J u s t about every meeti.ay you have with a 

customer goes through j u s t an e n t i r e s e r i e s of d i f f e r e n t 

s u b j e c t s , g e n e r a l l y s t a r t i n g with what your business 

r e l a t i o n s h i p i s with a p a r t i c u l a r customer, and from 

there i t win<-:«' up going through the e n t i r e l o g i s t i c s of 

that par'-icular customer, and i n e v i t a b l y as a part of 

that the customers want to t e l l me what tliey're doing 

with the Southern ir<*cific. And, you know, they're very 

anxious to get t h i s aerger over with, and th a t ' s the 

reason they want to t e l l you about who's a good man, 

who's a bad man, what we can do to make i t better a f t e r 

the merger and so on. I t i s not j u s c a couple of 

hundred. I j u s t used that number aa something I p u l l e d 

out of the s i r . I t ' s probably more l i k e a thousand. 

Q In 27 months? 

A Yes, s i r . 

Q Were a l l tnese meetings a f t e r the merger 

a p p l i c a t i o n was f i l e d ? 

A No. 

Q Well, didn't they occur a f t e r January 1983? 

A When was the merger a p p l i c a t i o n f i l e d -- March 

of 1984, wasn't i t ? 

Q When was i t negotiated? 

A The f a i l of 1983, summer and f a l l . 
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Q Do you have any experience in preparation of 

c a p i t a l budgets on the Santa Fe? 

A Yes. 

Q I s that part of your function? 

A Now i t ' s not. 

Q When you decide some p a r t i c u l a r t r a f f i c 

p attern or rate or route that you're i n t e r e s t e d i n , do 

you ever get involved with c a p i t a l budgets? 

A I aay p a r t i c i p a t e in the process to the extent 

that a t t h i s point i might recommend that we purchase 

soae s p e c i f i c equipment to take care of a s p e c i f i c 

customer need. That would be about the extent of i t . 

Q Wouldn't must equipment purchases emanate from 

you? 

A Yes, but there haven't been any. 

Q But you have done budgets on equipment 

purchases, as I understand you, i s that r i g h t ? 

A No~ You asked ae i f I've ever been involved 

in budgeting at the Santa Fe, and the answer was yes, I 

used to be involved in the c a p i t a l budgeting process of 

the holding company. 

Q Now, I'm asking you about the equipment 

purchases. Have you been involved in budgets for 

equipment purchases? 

A Since coming to the t r a f f i c departmt 

AuDlki 
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Q 

A 

Q 

A 

Q Yes. 

A No. We haven't bought any equipment. 

Q Before you came to the t r a f f i c department did 

you ever examine or p a r t i c i p a t e in the examination or 

a n a l y s i s of the c a p i t a l budget? 

A Yes. 

Are you f a m i l i a r with the phrase DCFROI? 

Yes. 

Could you t e l l us what i t means to you? 

Discounted cash flow re t u r n on investment c 

something of t h i s s o r t . 

Q F i n e . Now, can you t e l l us vhat the DCFROI 

ra t e was in the c a p i t a l budgets in which you did 

par t i c ipate? 

A They v a r i e d . 

Well, give us the spread. 

Upwards of 100 percent down tc LO or 12. 

Down to 12 percent? 

Or 10. 

Do you think that has any bearing on return on 

investment? 

A Sure. 

Q I t i m p l i e s , in e f f e c t , that a d e c i s i o n has 

been reached to i n v e s t soae money with return as l i t t l e 

as 10 percent then, doesn't i t ? 

Q 

A 

Q 

A 

Q 
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A And th a t ' s done. I t ' s done. 

Q Do you have any experience with operations? 

A No. I've been a lawyer to operating people, 

and I've been involved in the l e g a l end of i t but not 

operations per se. 

Do you have any experience with maintenance of 

way? 

A 

Q 

A 

Q 

Same answer. 

Maintenance of equipment? 

Same answer. 

Do you have any experience with geographic 

f a c t o r s that might ^ a t e r into ratemakim? 

A Yes. 

Q Can you i l l u s t r a t e t h a t , please? 

A Geographic competition, in other words 

a l t e r n a t e sources for products that woul-i otherwise be 

shipped on our r a i l r o a d , impact our a b i l i t y to charge 

for our s e r v i c e s . 

Q Might you have d i f f e r e n t r a t e s depending on 

geography? 

A I suppose. 

C For the same commodity? 

A J u s t about a l l of out l a t e a are Q i t t e r e n t for 

the same commodity depending on where i t moves, i f 

that's the question you're asking. 
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Q Yes, but can you t e l l us, can you narrow down 

how geography enters into that? 

A I don't understand the question. I'd be happy 

to t r y to. Are you t a l k i n g about topography? 

Q No. ;'m t a l k i n g about the r e l a t i o n s h i p 

between geography and competition. 

A Well, okay. Let me t r y t h i s and see i f t h i s 

i s what you're t a l k i n g about. Your r a i l r o a d and ours 

r e c e n t l y l o s t a movement of lube o i l fr o a Shreveport, 

Louisiana to the L.A. Basin. The reason we l o s t i t i s 

that Pennzoil worked out an exchange of lube o i l with 

Chevron up i n Richmond and decided to truck i t down to 

L.A. 

Now, t h a t ' s an example, as I understand i t , of 

how geographic competition for a product causes 

trans 3or ".ation r a t e s to be e i t h e r depressed or the 

t r a n s p o r t a t i o n movement to go away a l t o g e t h e r . 

Now, i s that what you're t a l k i n g about? 

Q Yes. Let's continue with t h a t , i f you pl e a s e , 

Mr. F i t z g e r a l d . Do you consider that the Southern 

Corridor as a geographic area i s unique in ratemaking? 

A No, I don't concede t h a t . 

Q Do you concede s t r i k e "concede" 

"conceive" i s the word I want. Do you conceive that the 

Southern C o r r i d o r , i f i t had j u s t one r a i l r o a d in i t . 

ALDERSOfHi Kti-- j«i i .N& COMPANY. I.NC. 
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^ would be able to compete s u c c e s s f u l l y with source 

2 competition in the New Orleans area moving to the West 

3 Coast? 

* MR. NELSON: I don't understand that 

5 question. I don't knov, i f the witness does. 

6 JUDGE HOPKINS: Does the witness understand i t ? 

7 THB WITNESS: No. 

8 JUDGE HOPKINS: The witness doesn't anaerstand 

9 i t e i t h e r , and I don't «ither. 

10 BY MR. AUBRBACH: (Pesumlng) 

11 Q How do you define c c s t of s e r v i c e -- a phrase 

12 you have used? 

13 A Maybe you could d i r e c t me to i t . 

14 Q Look at pages -- beginning at the bottom of 

15 page 11 and 12 and 13, but p a r t i c u l a r l y on the middle of 

16 page 12, the l a s t paragraph, t o t a l cost of s e r v i c e . 

17 A I ' a s o r r y . J u s t o n c e aore. Wnci^ i s the 

18 s p e c i f i c reference? 

19 Q You cover the whole s u b j e c t or a good pa r t of 

20 i t froa the bottom of 11 to 13. The s p e c i f i c phrase 

21 appears on the lowei* part of pr.ge 12. I f you wait a 

22 moment, I ' l l give yot the l i n e s . Seven l i n e s from the 

23 bottom of the text before thv» footnote. 

24 A Okay. Well, as I i n d i c a t e there a l i n e down, 

with a l l of the other things that I have s a i d I'm an 

ALDERSON RtPORTING COMP/ 
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expert on, I do not profess to be an .xp«rt in 

e c o n o i i c s . But my understanding of the t o t a l c o s t of 

s e r v i c e i s that i n order to be v i a b l e in th« 'ong run, a 

firm must cover i t s operating r o s t s , g e n e r a l l y v a r i a b l e 

c o s t s , i t s f i x e d c o s t s , and i t must provide a r e t rn on 

c a p i t a l , whether that c a p i t a l be equity or debt. When 

you add a l l those together, you have what I would c a l l 

t o t a l c ost of s e r v i c e . 

Q So the three things we add together are 

operating c o s t s , f i x e d c o s t s and return on c a p i t a l , i s 

that c o r r e c t ? 

A Instead of operating c o s t s I guess probably 

v a r i a b l e c o s t s would be a l i t t l e b i t more c l a s s i c . 

Q Are yo. f a m i l i a r with r.h*» word or phrase 

" c a r r y through"? 

A Yes. 

That i s used on the Santa Pe, i s n ' t i t ? 

I t ' s used. 

What does that mean to you? 

As i t ' s used on Santa Fe, ax. l e a s t as I would 

understand i t , i f you s t a r t out with -- w e l l , l e t me 

see. Give me j u s t a second. i t would ba the r a t i o that 

i s d e i i /feu i f yoLi tooK net income as the numerator and 

divided revenues into i t . i t would be expressed as a 

percent r r a decimal. 

g 

A 

Q 

A 
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1 Q I t would not be the same, as you understand 

2 i t , as net railway operating income, i s that correct? 

3 A No. Net railway operating income i s a 

^ number. I'a saying this carry through, as i t i s 

5 expressed by the Santa Fe, generally i s a r a t i o . 

6 Q Net railway o.'terating income, under your 

7 definition, as I understand i t , would represent the 

8 aaount of aoney available for fixed costs and return on 

9 c a p i t a l , however, i s that correct? 

10 A I'a sorry. Could I have that one back? 

11 Q Let ae restate i t . Taking the three factors 

12 that you mentioned, which go into the question of cost 

13 of service, I asked you whether net railway operating 

14 in'̂ ome would cover the f i r s t of your three costs, which 

15 i s variable, and represent the amount available to the 

16 c a r r i e r for fixed costs and return on capital? 

17 A Well, I think net railway operating income i s 

18 going to be net of both variable and fixed costs, and 

19 i t ' s going to represent the residue that's available to 

20 s a t i s f y the holders of the equity, oecause debt i s going 

21 to be accounted for somewhere there. I have to admit 

22 that when you get into railway accounting under the ICC 

23 method, I need to looK at an iiicome statement befor I 

24 can discuss the subject i n t e l l i g e n t l y . And i f you have 

25 one there, I'd be happy to work with you on i t . 

ON REPOP 
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There's net income from ra|lway o p e r a t i o n s . 

There's net railway operating income. There's net 

incok-e. And, you know, the only way to d i s c u s s i t 

i n t e l l i g e n t l y i s to look at the form. 

Q When the proposed merger was submitted to the 

Board of D i r e c t o r s of the Santa Fe, ̂ ere they aJviaed 

about c o s t s of s e r v i c e ? 

A I don't have any idea. i wasn't there. 

Q Do you know whether they were advised about 

car r y throuqh? 

A I don't know. 

C Have you ever read what appears hwre as 

ICS-C-l? 

A 

Q 

A 

Mo, s i r ? 

Never seen i t ? 

I have seen i t . Mt. Knarasch showed i t to ae 

s e v e r a l aonths ago. 

Q But you didn't look into i t ? 

A No, I didn't. 

20 ' 
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Q Do you know what the board was to l d that they 

could expect to see as a post-merger carry-through? 

MR. NELSON: Your Honor, I would l i k e to 

ob3ect to t h i s l i n e of questions, because the testimony, 

the purpose of the testimony here, which was expressed 

on the f i r s t page, i s to t a l k about the p o l i c y 

c o n s i d e r a t i o n s that lead to concl u s i o n s about the 

trackage r i g h t s a p p l i c a t i o n . 

A l l Mr. Auerbach has been asking aoout for the 

l a s t 20 minutes i s the i n i t i a l a p p l i c a t i o n ana events 

leading up to i t . 

JUDGE HOPKINS: You have noc oojected to him 

doing i t , e i t h e r . I have been waiting for you to ob j e c t 

to something as we have gone along, because I think, Mr. 

Auerbach, you are going into something e x t e n s i v e l y that 

i s not part of t h i s gentleman's testimony. 

m f a c t , I aa having d i f f i c u l t y understanding 

what i t i s you p a r t i c u l , -y want from t h i s gentleman. 

MR. AUERBACH: Well, Your Honor, the witness 

has t e s t i f i e d here that the con d i t i o n s proposed by 

a p p l i c a n t s should be r e j e c t e d , and these are p o i i . j 

c o n s i d e r a t i o n s . I f the conditions are to be r e j e c t e d , 

we ought to be able to measure against what they think 

they a.-e yoinvj to be able to achieve without c o n d i t i o n s 

that led them to these p o l i c y c o n c l u s i o n s . 

20 F ST N W WASHIN.: 2̂8-9300 
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1 JIDGB HOPKINS: Why don't you ask him that 

2 question? 

3 MR. AUERBACH: Your Honor, I must l a y a 

foundation for i t . 

5 JUDGE HOPKINS: There has been no o b j e c t i o n as 

6 you have gone along. I f you lay foundation for h a l f 

7 an hour or three-quarters of an hour, we w i l l be here 

8 for the t e s t of the day on j u s t your questioning of t h i s 

9 witness. 

10 I t would be a d v i s a b l e to ask the s p e c i f i c 

11 questions and see i f there i s any o b j e c t i o n . I f there 

12 i s any o b j e c t i o n , then you have to lay a foundation. 

13 Then you w i l l have to go back. 

14 MR. AUERBACH: Your Honor, i f you w i l l f o r give 

15 ae, I can't ask questions without a foundation i n an 

16 area as t e c h n i c a l as t h i s . He doesn't know what the 

17 board was t o l d . 

18 I asked him whether he, in terms of h i s 

19 tes t i a o n y here, has a number in Bind for carrythrough. 

20 That i s what leads to h i s r e j e c t i n g the c o n d i t i o n s . 

21 BY MR. AUERBACH: (Resuming) 

22 Q Do you have such a number? 

23 A Let ae say t h i s , Mr. Auerbach. As I have 

24 defined carrythrough, which i s , as I say, the way i t i s 

used around the Santa Fe, that I am f a m i l i a r wi 

11 
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can't deal with the question. I f you use another word, 

maybe we can get down to i t . 

Q Have you heard the number 500 a i l l i o n used c t 

any t i a e as the amount that had to be produced as a 

carrythrough f r o a t h i s merger? 

A No. 

MR. NELSON: I o b j e c t . 

JUDGE HOPKINS: He s a i d no. 

BY MR. AUERBACH: (Resuming) 

Q What reduction i n cost do you see here as part 

of your testimony for the reason there should be no 

conditions? 

A We are a n t i c i p a t i n g merger savings on the 

order of 220 m i l l i o n a year, ^nd that has been t e s t i f i e d 

to i n the case i n c h i e f . 

Q Now, what does that produce for you by way of 

a return that would represent the return on c a p i t a l in 

the a n a l y s i s you have given? 

MR. NELSON: I am going to object to t h a t . The 

computation i s j u s t a mathematical computation. Against 

what year, Mr. Auerbach? And we w i l l provide the number 

for you. 

MR. AUERBACH: Your Honor, the witness has 

t e s t i f i e d — 

JUDGE HOPKINS: Yovi w.int the w" ness tc . 

ALflEPSON - COMPANV INC 
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i t . I f you can, go ahead. Do you want a s p e c i f i c 

year? You can do i t on that b a s i s . 

THa WITNESS: I wonder i f I could have the 

question back. 

JUDGE ilOPKINS: Mr. Auerbach? 

BY MR. AUBRBACH: (Resuming) 

Q You have t e s t i f i e d to a cost reduction of 220 

B i l l i o n . 

A Yes, s i r . 

Q When the aerged company achieves those reduced 

c o s t s , what w i l l i t have i n your d e f i n i t i o n as the 

return that represents cost of s e r v i c e ? 

A A l l r i g h t . Let me t r y to work through t h i s 

for you. In order to understand what the $220 m i l l i o n 

i s going to mean, you have to s t a r t out with where you 

are, vhere the two r a i l r o a d s are on a separate 

stand-alone b a s i s . 

In the case of the Southern P a c i f i c that i s 

not a very good place on en h i s t o r i c RRB accounting 

method, the Southern P a c i t i c i..st $139.8 m i l l i o n l a s t 

year. Santa Fe on that same b a s i s made $87.9 m i l l i o n , 

for a t o t a l aggregate of minus $51.8 m i l l n . 

I f you were to apply the $220 a i i i i o n to tha' 

i t would get you into the area of $170 m i l l i o n i n net 

income on the RRB b a s i s . But that i s onlv one thinq to 

ALDERSON REPORTING COMPAN 
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look a t . You need to look at cash flows. You need to 

look at a l o t of things. 

Q In order to determine t o t a l cost of s e r v i c e ? 

A The t o t a l c c s t of s e r v i c e •• -

MR. NELSON: Do you use the phrase as Mr. 

F i t z g e r a l d does i n the economic sense on Page 12 of h i s 

testimony, for c l a r i f i c a t i o n purposes, Mr. Auerbach? 

MR. AUERBACH: Yes, s i r . 

THE WITNESS: When we are ^ . l l s a i d and done, 

assuming the nuaber that I j u s t gave you, we are not 

going to cover the t o t a l c ost of serv'.ce in that we are 

not going to be able to achieve a market rate for the 

equity i n the two companies. We ate presumably going to 

be able to c a r r y to cover our v a r i a b l e and our f i x e d 

c o s t s . 

BY MR. AUERBACH: (Resuming) 

Q You s a i d there are other f a c t o r s , Mr. 

F i t z g e r a l d , i n addition to that net income on the 

coabined t,asis, and that gets into cash flow, and I 

questioned you on cash flow, and then you have gone back 

to j u s t net income. Are there any other f a c t o r s ? 

A w e l l , you asued another question. 

Q Are there any otner t a c t o i s besides net 

income? 

A S u r e , cash f lew i s one. 

ALDERSON REPORTING COMPA 
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Q Do you cons ider cash f low a par t of t o t a l co s t 

of c a p i t a l ? 

A No, no, no, no. 

Q Sorry. T o t a l cost of s e r v i c e . I beg your 

pardon. 

A No. I was addressing the question of what are 

the tnings that are going to be important that we are 

going to look into i n terms of whether to proceed with 

the aerger, and cash flow i s an important 

c o n s i d e r a t i o n . 

Q I would l i k e to s t a y , i f you don't mind, with 

t o t a l c o s t of s e r v i c e . What f a c t o r s enter into that 

beyond the three that you gave us? There are operating 

c o s t s , f i x e d c o s t s , and r e t u r n on c a p i t a l , v a r i a b l e 

c o s t s , f i x e d c o s t s , and r e t u r n on c a p i t a l . 

A We can s t i c k with those. 

Q A l l r i g h t . Now, i f you had, a f t e r your 

reduction in c o s t , i f you had only minus $51.8 m i l l i o n 

of net income, what kind of return on c a p i t a l are you 

going to get from tne t h i r d leg of your cost of 

s e r v i c e ? 

MR. NELSON: The question m i s s t a t e s Mr. 

F i t z g e r a l d ' s computation whioh he went through for Mc. 

Auerbach's b e n e f i t . There would be a net $170 m i l l i o n 

plus a f t e r the combination. 
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BY MR. AUERBACH: (Resuming) 

Q Now, take that $170 m i l l i o n and t e l l us the 

r a t e of return yoix would have. 

A Well, i f you assume that -- i need to look at 

some f i n a n c i a l s t u f f . Does someone have an annual 

repor t? 

MR. NELSON: Mr. Auerbach, do you happen to 

know the combined net a s s e t base of the companies? That 

i s a necessary step in t h i s computation. We don't have 

i t handy. 

MR. MARTIN: I could help to t n i s e xtent. Mr. 

Koehn i n d i c a t e d on Page 76 of h i s statement that the 

Santa Fe's net investment on a book b a s i s in 1983 was 

$3.8 b i l l i o n , j u s t the one r a i l r o a d . 

MR. AUERBACH: There has been in Mr. 

F i t z g e r a l d ' s testimony some reference to r e t u r n , so 

presumably you would have some idea of the pro forma 

r e t u r n , I assume. 

THB WITNESS: Well, i t i s going to be 2 or 3 

percent. When you consider that the c u r r e n t coat of 

c a p i t a l i s , according to the ICC, 11 percent on a r e a l 

b a s i s , I can asssure you that i t i s not going to 

approach that number. 

^ BY MR. AMERBACH: (Resuming) 

Q So you are going to f a l l short on your own 

ALDERSON REPORTING COMPA 
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1 t e s t of what you hope to achieve i f t h i s merger i s 

2 permitted to go through, aren't you? 

3 A Absolutely. 

^ Q Now, what does that mean you would have to do 

5 i n order to make that s h o r t f a l l up? 

6 A Well, there are only two things you can do. 

7 You can r a i s e p r i c e s c r you can reduce c o s t s or you can 

8 continue to wither. 

9 Q Do you think that you have already reduced 

10 c o s t s as much as you can i n the estimate of the $220 

11 m i l l i o n that you have useC here? 

12 A I don't know. I t i s j u s t an estimate. I hope 

13 we can do b e t t e r . 

14 Q Well, do you have any f e e l for how much more 

15 y^u might be able to do? 

16 A No. 

1/ Q Mr. F i t z g e r a l d , I am j u s t g etting to the 

18 question of how much of a s h o r t f a l l there i s . 

19 A Yes, s i i , and I am t r y i n g to t e l l you I don't 

20 know. I hope we can do b e t t e r . 

21 Q A l l r i g h t . Could you t e l l us percentagewise 

22 how much you would have to r a i s e r a t e s to get up to the 

23 11 percent number you have j u s t used as a return? 

24 A I have not done that computation, because i t 

25 would have been pure f o l l y , but I did read Mr. Koehn and 

ALDERSON REPORTING COMPANY iH',v. 
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Stangle's summary of what Santa Fe would have to do i n 

order to be revenue adequate, and I think i t i s on Page 

76 of t h e i r statement. 

They say that we would have to r a i s e r a t e s 30 

percent. As you can w e l l imagine, we are now in the 

area of sheer theory. 

Q Would you assume that they &ieat>t ac r o s s the 

board? Do you have any f e e l for that? 

A They did mean across the board. They meant 

that the revenue would have to i n c r e a s e 30 percent. 

Q But now r e f e r r i n g back to p r i o r testimony i t 

couldn't be a r a t e i n c r e a s e a c r o s s the board, could i t ? 

A Well, i t couldn't be a r.ate i n c r e a s e anyhow, 

period. I am j u s t saying, the question • :.3, what w i l l 

you need in order to be revenue adequat-i, and the answer 

i s , • 30 percent increabe in revenues. 

Now, are you asking me, car. »e gee i t ? The 

answer to that i s ho, wc can't get any of i t . We are 

already getting everything we can get. 

Q Now, as you ind i c a t e d e a r l i e r , that wouid 

depend upon the investment base you used, wouldn't i t ? 

A Sure. 

Q You have .o measure the 30 l e r c e n t against 

something. 

A Yes. 

ALDERSON REPORTING COMPANY, INC 
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Q What i s the investment bas«? 

A Well, ours i s $3.8 b i l l i o n , and the Southern 

P a c i f i c ' s i s probably a s i m i l a r number. 

Q That i s based upon book f i g u r e s ? 

A Sure. 

Q Do you have any idea what the agreegate market 

value of your stock i s ? 

A Our stock i s 100 percent owned by Santa Fe 

Southern P a c i f i c Company. what i s a stock worth when i t 

i s wholly owned by a parent? I couldn't guess. 

Q Do you have an idea? Do you know the number? 

A I don't think the number e x i s t s . 

Q Do you know the number for Santa Fe Southern 

P a c i f i c Holding Company? 

A The market value c f i t s ahares? I could 

f i g u r e i t out i f you t e l l me wehat i t closed at 

yesterday. We have aoout 185 m i l l i o n shares 

outstanding, and the l a s t time I looked i t was about 

$26. 

I f y oj would l i k e me to do the math, I w i l l . 

Q You would agree with me that i a l e s s than $5 

b i l l i o n , wouldn't ycu? 

MR. NELSON: Your Honor, I want to object to 

t h i s l i n e of questioning. I don't want to keep 

i n t e r r u p t i n g , of course, but I don't kn.w wina^ h • B 

OERSON REPOt 
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l a y i n g a p r e d i c a t e f o r . 

JUDGE HOPKINS: Why do n ' t you say f o t purposes 

of the q u e s t i o n ? Why don't you do i t t h a t way? 

MR. AUERBACH: To m u l t i p l y 18 by 26 o b v i o u s l y 

i s under 50. 

THE WITNESS: W e l l , I am a l i t t l e slow t h i s 

a o r n i n ^ . 

BY MR. AUERBACH: (Resuming) 

Q Assume i t i s unr«r 5 b i l l i o n , Mr. F i t z g e r a l d . 

A I t look s l i k e about 4.8 b i l l i o n and change. 

Q Would you r e g a r d t n ^ t as a proper b a s i s f o r 

c o a p u t i n g r e t u r n ? 

MR. NELSON: For the r a i l r o a d a l o n e , or f o r 

the balance o f the as s e t s t h a t --

MR. AUBRBACH: A l l r a i l r o a d a s s e t s , o b v i o u s l y , 

because t h a t i a the a a r k e t v a l u e o f a l l the a s s e t s . 

MR. NELSON: I o b j e c t t o the form o f the 

q u e s t i o n and the u n d e r l y i n g h y p o t h e s i s , because the 4.8 

b i l l i o n and change r e p r e s e n t s a h e l l o f a l o t more than 

r a i l r o a d ..ssets. 

JUDGE HOPKINS: S t r i k e the " h e l l . " 

MR. NELSON: I am s o r r y . 

THB WITJH.,W,>. ...... . . i c . t t e a t .hat anyth ; 

i s worth i s what a w i l l i n g buyer and a w i l l i n g s e l l e r 

are w i l l i n g t o pay f o r i t . 

ALDERSON REP 
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1 BY MR. AUERBACH: (Resuming) 

2 Q So we know now i t i s something l e s s than $4.8 

3 b i l l i o n for the r a i l r o a d s , don't we? 

4 A I don't know t h a t . 

5 Q Yo-i have j u s t heard your counsel say they are 

6 tho a s s e t s . I t i s something l e s s than $4.8 b i l l i o n , 

7 i s n ' t i t ? 

8 A That i s what the aarket seeas to value i t a t , 

9 I suppose. 

10 Q You have j u s t given us a d e f i n i t i o n of an 

11 e f f i c i e n t a a rket, haven't you? 

12 A Yes, s i r . 

13 NR. NEL.SON: Excuse ae, Mr. F i t z g e r a l d . I 

14 want to ob j e c t to t h i s whole l i n e of q u e s t i o i n g . 

15 I t i s ro far beyond the scope of anything that 

16 appears in h i s s t a t e a e n t , and i t i s nure arguaent 

17 besides at t h i s stage ut tn« gaae. 

18 JUDGE HOPKINS: We are getting into arguaent, 

19 Mr. Auerbach. L e t ' s get .'nto questions. 

20 MR. AUERBACH: /ea, I regret tha*-. we got into 

21 arguaents. 

22 JUDGE HOPKINS: "^hank you. 

'2-1 BY MR. AUERBACH: fRe amiu^y 

24 y Mr. F i t z g e r a l d , do you think the aarket value 

25 of the 111 pr o p e r t i e s as we have l i a i t e d i t would be a 

ALDtRSON REPORTING COMP. 

20 f ST H W . WASHINGT'.-

n n J I 
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f a i r t e s t for d e t e r a i n i n g the return.^n c a p i t a l portion 

of your three f a c t o r s ? 

A No, I think you are going about i t backwards. 

I think that the reason that the aar k e t values these 

r a i l r o a d stocks as lowly as they do notwithstanding the 

inve s t a e n t i n the coapanies i s that the aarket 

recognizes that these c a r r i e r s a^e revenue inadequate, 

that they are making 3 percent on investment. That i s 

not a very a t t r a c t i v e place to put your money. 

Q Do you know whether the a a r k e t c a p i t a l i z a t i o n 

rate c f your earnings i s higher than, say. what i t i s 

for the Burlington Northern? 

A I don't k now. 

Q Do you know whether i t i s nigher for your 

r a i l r o a d than i t i s for CSX? 

A I don't know. 

Q Ho*- about Norfolk and Southern? 

A I don't know. I haven't thought about i t . 

Q As I undertTtood your testimony, and c o r r e c t me 

i f I am wrong, revenue adequacy i s the r e a l goal of the 

merger. I s that r i g h t ? 

A No, I think i t i s an i d e a l a g a i n s t which 

market concentration should be t e s t e d , and what I am 

saying i s that revenue adequacy i s not going to r e s i - l t 

from t h i s aerger, but that at l e a s t we aay wind up with 

- i i - i . . K S O M • ( t rORi iNG 1.UMPAN 

70 F ST , N,^ ' , WA'lHiNC-TO'.^ iVC •^OO'^l 
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1 a coapany a f t e r the merger that has somewhat higher 

2 l i k e l i h o o d of being able to stay in business for the 

3 longer t e r a . 

* Q Do you define revenue adequacy as synonymous 

5 with c o s t of s e r v i c e ? 

6 A H e l l , they are c e r t a i n l y r e l a t e d . 

7 Q Does that complete ''our answer? 

w A Well, i f you are able to covtr your f u l l c o s t 

9 of s e r v i c e , you would be revenue adequate. 

10 Q I think you have recognized there i s no C l a s s 

11 1 r a i l r o a d i r the country then that i s revenue 

12 adequate. 

13 A That i s r i g h t . 

14 Q To c a r r y your concept through, what i f a l l the 

15 r a i l r o a d s in the country were combined into one 

16 c a r r i e r ? Do you think there would be revenue adequacy? 

17 MR. KELSON: I object to that, ' r Honor. 

18 This i s r e a l l y --

19 JUDGE HOPKINS: I t i s an i n t e r e s t i n g 

20 question. Let him go ahead and answer. 

21 Go ahead. 

22 TUB WITNESS: And the r e s t of the competition 

23 froa other aodes stayec as i s ? 

24 BY MR. AUERBACH: (Resuaing) 

25 Q However you wish to define i t . 

ALDEK 
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A Well, l e t ' s define i t that way, that the r e s t 

of the competition stayed as i s and we had one r a i l 

{•ystea i n the country. I have very s e r i o u s doubts as to 

whether i t could be revenue adequate. 

Q I t i s a f a i r c o n c l u s i o n , i s n ' t i t , Mr. 

F i t z g e r a l d , that e f f i c i e n c i e s alone w i l l not produce 

revenue adequacy? 

A Well, I don't agree with t h a t . I think that 

i f we could get our r a i l w a y labor s i t u a t i o n under better 

c o n t r o l than we have i t now, and get those e f f i c i e n c i e s 

that we are t a l k i n g about in t h i s aerger, that we could 

approach revenue adequacy. I think that i s the other 

big i s s u e that confronts our i n a u s t r y . 

Q I asked you e a r l i e r whether you had hetrd the 

nuaber 500 a i l l i o n ussd, and you had not. 

A No, s i r . 

Q Do you b e l i e v e that i f 500 a i l l i o n were 

achieved as a consequence of the merger there would be 

revenue adequacy? 

A Well, j u s t on the b a s i s of the numbers that I 

looked at t h i s morning, 500 a i l l i o n would not aake the 

aerged coapany revenue adequate. 

Q So you would s t i l l have the problea, wouldn't 

you, as you aimed toward revenue adequacy, of r a i s i n g 

r i t e s ? 

ALDERSON REPORTING COMP; 

20 F ST N.W., WASHINGTON, D.C. 200C 28-9300 
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1 A I aa s o r r y . Let me have the question back. I 

2 am not sure of your verb. 

3 Q I "ay, so you would s t i l l have the problem as 

^ you aimed toward achieving revenue adequacy of having to 

5 r a i s e r a t e s . 

6 A You w i l l always t r y to r a i s e r a t e s where the 

7 competitive ataosphere would permit i t . 

8 Q Does that depend on market power? 

9 A Sure. I t depends i f y c . lave i t or not. 

10 Q You t e s t i f i e d that you have s u b s t a n t i a l market 

11 power today, haven't you? 

12 MR. NELSON: Where i s t h a t , f c r 

13 c l a r i f i c a t i o n ? 

14 BY MR. AUERBACH: (Resuming) 

15 Q Page 5, eighth l i n e . 

16 MR. NELSON: 1 think you misconstrued that 

17 passage, c o u n s s l . 

IR lat. WITNESS: I think i f you read that in 

19 context, what I am saying i s that i f we buy the theory 

20 that some of the economic witnesses for the responsive 

21 a p p l i c a n t s would have you buy, we would have s u b s t a n L l a l 

22 market power and we would not be revenue inadequate 

23 because we could substantially raise ouc zats^. 

24 The point that I am making i s that t h i s kind 

25 of a tunnel v i s i o n compai tmon * -i 11 za t ion a r t i f i c i a l l y of 

ALDERSON REPORTING COMPA 
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t r a n s p o r t a t i o n a a r k e t i s unreasonable. 

BY MR. AUBRBACH: (Resuming; 

Q I s n ' t i t c o a p e t i t i o n that prevents you from 

havin'7 that kind of s u b s t a n t i a l -market power r e f e r r e d 

to? 

A A b s o l u t e l y . Absolutely. 

Q And without codpet t i o n , what would be the 

r e s u l t ? 

A We could r a i s e your r a t e s . 

Q That would be an e x e r c i s e of aarket power, 

wouldn't i t ? 

A That i s r i g h t . What I am saying here i s that 

there i s no a a r k e t power, because obviously we haven't 

been able to r a i s e our r a t e s . 

Q What I understood you to say was, i f th% 

aerger i s approved without c o n d i t i o n s , you w i l l have 

aarket power. 

A I don't remember saying t h a t , counseJ. 

0 I am asking you the question. I s n ' t that what 

you j u s t s a i d ? 

A No. 

Q A l l r i g h t . W i l l you? 

A NO. 

0 You w i l l not have market power i f you are the 

only r a i l r o a d i n the southern c o r r i d o r ? 

ALDERSON REPORTING COMPANY, INC. 

20 F ST N W,, WASHINGTON, D C. 20001 (202) 628-9300 
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1 MR. NELSON: Asked and answ«Aed. 

2 JUDGE HOPKINS: He has answered thi s 

3 question. He has been talking about other competition, 

^ as I understand i t , too, besides r a i l competition. 

5 BY MR. AUERBACH: (Resuming) 

6 Q I am not asking you — on r a i l competition — 

7 i f you have answered i t , a l l tight, but I didn't 

8 understand i t to be answered i f you ate the only 

9 railroad after merger without conditions, w i l l you have 

10 market power in the southern corridor? 

11 A No. Let ae put i t t.iis way. We w i l l not have 

12 enhanced aarket power. We w i l l have the market power we 

13 have now, which as I am defi i i g market power, i t i s the 

14 a b i l i t y to charge something above variable costs. 

15 Nothing l i k e you might charge in the sense of monopoly 

16 power. 

17 What I am saying i s , w* would have l i t t l e or 

18 no enhanced market power as a result of being the only 

19 railroad, as you c a l l i t , in the southern corridor, for 

20 the simple reason that there is a plethora of 

21 competition from other modes. 

22 Thank you Mr. Kharasch. 

23 Q You have told the Commission here in your 

24 testimony that there i s no serious r i s k that you would 

25 have monopoly p r o f i t s . I s that right? 

ALDERSON REPORTING COMPANY 

20 F ST.. N.V... WASHINGTON, DC. 20O01 i202, 623-9300 
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MR. NELSON: Could we have a page r e f e r e n c e , 

Mr. Auerbach? 

MR. AUERBACH: Yes, you can, though I thought 

the witness knew h i s own testimony. 

THE WITNESS: My counsel doesn't know i t . 

JUDGE HOPKINS: DO you know i t ? I f you know 

wnere i t i s he i s r e f e r r i n g to, then we can go on 

without h i a having to fin d i t . 

MR. NELSON: Neither one of us has had a 

chance to look at i t auch t h i s morning. 

JUDGE HOPKINS: Mr. Auerbach, can you help 

thea? 

MR. AUBRBACH: My r e c o l l e c t i o n i s that i t i s 

at around 14 or 15, but I would h^»e to f i n d i t now, 

s i r . 

ALDERSON REPORTING COMPA 
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THE WITNESS: Page 14? 

BY MR. AUERBACH: (Resuming) 

Q Do you see i t on 14? 

A Yes, at the bottom of that f u l l paragraph. 

Q I am r e f e r r i n g to the words "s e r i o u s r i s k " 

somewhere. 

A That i s down at the bottom of 14. 

Q Yes, that i s r i g h t . Sorry. Yes, that i s 

where i t comes trom. 

A "ould you r e s t a t e i t ? 

Q R e r e r r i n g to that use of words at the bottom 

of 14, does that imply there i s some r i s k ? 

A No, i t i s not intended to imply there i s any 

r i s k at a l l . 

Q You a c t u a l l y mean there i s no r i s k of monopoly 

p r o f i t s ? 

A E x a c t l y . 

Q I s that c o n s i s t e n t with what you t.aid at an 

e a r l i e r point and the a p p r e c i a b l e amount of market 

power, looking at the middle paragraph on 14? 

A Well, l e t me put the two parts together for 

you. As I have s a i d , when I speak of market power I 

speak of the a b i l i t y to charge more than v a r i a b l e c o s t . 

In other words, to get some of the fixed coats into the 

r a t e . 

ALDERSON REPORTING C O M P A N 
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Now, covering your v a r i a b l e and f i x e d c o s t s 

does not get you in a p'jsi t i o n of being a monc>polist, 

because the next lay e r of c o s t , as we d i s c u s s e d , i s the 

cost of c a p i t a l , and before you reach the p o r i t i o n to 

charge monopoly type r a t e s and get monopoly type 

p r o f i t s , you have to b u i l d in the three b u i l d i n g blocks: 

b u i l d i n g block number one, .he v a r i a b l e c o s t ; number 

two, the fix e d c o s t ; number three, the co s t of c a p i t a l . 

And wnat I aa t a l k i n g about when I t a l k about 

market power i s above the v a r i a b l e c o s t l e v e l into the 

f i x e d rate l e v e l and into the co s t of c a p i t a l l e v e l , and 

what I aa saying i s that there w i J l be l i t t l e or no 

inc r e a s e in market power, and even i f there i s some 

small in c r e a s e i n market power, i t c r t a i n l y i s n ' t going 

to c a r r y us to the l e v e l where we are able to cover both 

our fixed c o s t s and our cost of c a p i t a l . 

Q But r e f e r r i n g to the question of monopoly, 

there i s no r i s k of monopoly, as you have t e s t i f i e d . 

There i s soae r i s k as you see i t of use of market 

powe r ? 

A Well, as I t e s t i f y here, I am unaware of any 

place where there i s such a r i s k of even a small 

inctef\3e of market power, a small I n c r e a s e i n r a t e s . 

What i am saying here from a t h e o r e t i c a l point of view 

and trying to, you know, walk throgh the economics of i t 

r 'I 

ii 
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i s that even i f there were some small i n c r e a s e in market 

power, some small i n c r e a s e in r a t e s , that that i s not 

i n d i c a t i v e of o . a b i l i t y to a c t as a monopolist. On 

the c o n t r a r y . 

Q But when juu say there i s no r i s k of monopoly, 

you give two reasons, don't you, on Pa^e 15 and over on 

Page 16? Those are your two reasons, aren't they? 

A T'ley are reasons. I think that the statement 

i s r e p l e t e with reasons nhy we are not going to be able 

to act as a monopolist. 

Q But look at the one on 16, the one you c a l l 

second. That i s , as I underitand i t , and c o r r e c t me i f 

I am wrong, what you ere s s / i i g here i s the consequences 

of the Commission imposing adve.se conditions on the 

merger are more s e r i o u s than the consequences that you 

are wrong i n saying there i s no r i s k of monopoly. 

A Yes. Well, no- Let me change my mind and 

answer the question a f t e r you asked the l a s t word. What 

I am s a / ng i s that there i s a greater danner to the 

public good of disapproving the merger ana naving thes> 

two r a i l r o a d s orphaned in the west and presumably have 

the Southern P a c i f i c at the Bankruptcy Court in bhort 

order than "mere l a m approv Ln<j the merger %nd then 

with the power to regulate that the Commission has being 

in a p o s i t i o n to supervise anything that - ul'' t 

1 
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to be i n t e r p r e t e d as a n t i c o m p e t i t i v e oehaviot. 

I am so convinced t a a t that i s an 

i m p o s s i b i l i t y that I am w i l l i n g to concede that the 

Commission ought to come in ana monitor that very 

c l o s e l y i f i t chooses to. 

Q I s i t a f a i r summary of what you j u s t aaid 

that i t i s a better r i s k from the p u b l i c standpoint to 

have a monopoly than to turn dc -> the merger? 

A No, that i s not ^ f a i r statement. I amsaying 

there i s no p o s s i b i l i t y there i s going to be a monopoly, 

but i f there i s any r i s k at a l l , i t i s attendant in 

going ahead and approving the merger, that, for example, 

soae r a t e s a i g h t r i s e somewhere, that the Commission haa 

plenary a u t h o r i t y to u.inage t h a t , to regulate i t , and 

that that i s a far better r i s k to run than having a 

bankruptcy in the west. 

Q You used the phrase " i f conditions are imposed 

which amount to d i s a p p r o v a l " at the top of Page 16, 

second and t h i r d l i n e s . 

What do you mean by t h a t ? 

A I mean that Santa Fc Southern Pac up 

management has ta' en the view -- i t has been expressed 

here in t i i i a proceeding, and l e t me assure you i t l a noc 

intended as a t h r e a t but only as a statement of 

that i f the conditions to t h i s merger are so one; 

20 f i l , N. iVA iM 
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that upon a n a l y s i s the holding compwiy concludes that i t 

cannot go forward with the merger because of the 

c o n d i t i o n s , that i t w i l l not, and in such a case the 

c o n d i t i o n s , i f they were s u f f i c i e n t l y onerous, would 

aaount to disc.^.>proval. 

Q You are not able, are you, to t e l l u.* what 

onerous aeans in that context? 

A As I t e s t i f i e d e a r l i e r , you hive to s t a r t to 

deteraine which straw i a going to break the c a a e l ' a back 

with reference to where you are r i g h t now, and what r aa 

here to t e l l you i s thet these two r a i l r o a d s are not 11; 

robust h e a l t h . 

g In giving these reasons, cind I w i l l accept 

your answer Laat there are more than the two f a c t o r s 

that we r e f e r r e d to on Page 15 and 16, one of them i s 

the f a c t that you concurred and sipported the NITLAR 

agreeaent. I s that c o r r e c t ? 

A Yes. 

Q Did you p a r t i c i p a t e in the negvit 1 at ion of 

that? 

A Yes. 

Q Then i s i t f sonab 1 e to assume thnt , 

what the langagc meanaV 

A Well, i t i a reasonable to assume I know as 

m-'ch about wh.it i t mea is 4S any other p a r t i c i p a n t in 

I V 

•NC, 
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Q Did you recommend adoption of the agraaaent to 

your s u p e r i o r s at Santa Fe? 

A I did, and a l s o to the AAR, yes. 

Q When you did that, did you e x p l a i n soae of tha 

words used in the agreeaent? 

A I t r i e d . 

Q As I understand i t , there are three c r i t e r i a 

that are s e t fo r t h in the agreeaent which are to be 

applied by the ICC in determining whether to suspend 

from i n v e s t i g a t i o n any proposed route or rate change. 

I s that c o r r e c t ? 

A Let ae gat i t . You are r e f e r r i n g to Section 

3. 

Q I don't hava i t in front of ae. 

A Saction 3 says that the ICC s h a l l suspend for 

i n v e s t i g a t i o n the proposed c a n c e l l a t i o n of a through 

route and/or a j o i n t r a t e d e t e r a i n e s , and then 

there are three s u b s e c t i o n s . 

Q Let's take the f..rst of those three 

subsections. That one r e l a t e s to s h i p p a i s , doesn't i t ? 

A The protest i r - shipner i ? u t i l i z e d . s » ,.: 1 1 

u t i l i z e the through route or r a t e , yes. 

Q And the c r i t e r i a o be applied i s that the 

protest inq shipper a^vs t^.-it Hpwou.. ,. rate 

ALDERSON RfPORTING CC 
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or route, joint rate to,, aeet a s i g n i f i c a n t portion of 

requiraaents. 

A That i s right. 

Q What does the word " s i g n i f i c a n t " aean there? 

A That i s going to be l e f t to the judqaent of 

tha ICC assuaing that i t concurs in this as part of i t s 

current ruleaaking. 

Q Did you t e l l your principals what you thought 

the word aeant whan you used i t ? 

A I told thea I thought that just about every 

change in the status quo would be suspended as a result 

of t h i s . 

Q Look at the second c r i t e r i o n . 

A That a proteating c a r r i e r i s u t i l i z i n g or 

would u t i l i z e the affected through route or jo i n t rate 

for a sig n i f i c a n t aaount of t r a f f i c . 

Q Now we ara talking about c a r r i e r a , aren't we? 

A Yas. 

Q And again the phrase "s i g n i f i c a n t amount" i s 

used. How i s i t used in that one? 

A Again, perhaps I was a l i t t l e b i t summary in 

my report tc Santa Fe management, but my conclusion i s 

that almost any change in the statua quo would be 

suspended. 

Q The third c r i t e r i o n , that the ca n c e l l a t i 

I 
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1 would eiimimate e f f e c t i v e r a i l r o a d c o B p e t i t i o n for the 

2 a f f e c t e d t r a f f i c , now, that i s in terms of competition 

3 as competition, rather t an in terms of a p r o t e s t i n g 

* shipper or a p r o t e s t i n g c a r r i e r , i s n ' t i t ? 

5 A Yes. 

6 Q How would that be c a r r i e d out? 

7 A Again, i t i s hard for me to imagine that 

8 e i t h e r A or B wouldn't apply in almost any proposed 

9 c a n c e l l a t i o n . So I diCn't even trouble myself with C. 

10 Q That i s , the question of e f f e c t i v e r a i l r o a d 

11 c o a p e t i t i o n doesn't get to be a r e a l thing. I s that 

12 what you are saying? 

13 A I am saying that any change i s going to be 

14 suspended as I read t h i s . We assume that at l e a s t . 

15 Q This speaks of e f f e c t i v e t r a f f i c betwaen 

16 o r i g i n and d e s t i n a t i o n . Would that have any bearing on 

17 your answer? 

18 A No. Any change in the s t a t u s quo, a9 I read 

19 t h i s , i s l i k e l y to be suspended. 

20 Q Can you give ue any help in terms of tne kind 

21 of s i t u a t i o n that would come up under C and not come up 

22 under A or B? 

23 A No. 

24 JUDGE HOPKINS: Mr. Auerbach, I th.ink t h i s 

might be a good time for a r e c e s s . Let's take 15 

ALDERSON REPORTING COMPAr 
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Binutes. 

(Whereupon, a b r i e f r e c e s s was taken.) 

JUDGE HOPKirS: L e t ' s get back on the racord. 

Nr. Auerbach. 

MR. AUERBACH: Thank you, s i r . 

BY MR. AUERBACH: (Resuamg) 

Q In your t e s t i a o n y you address the con d i t i o n s 

that have been proposed by the responsive a p p l i c a n t s and 

speak of broad flaws or aajor flaws i n thea, and you 

define your approach to i t , as I understand i t , on the 

b a s i s that soae of thea deal with v e r t i c a l a f f a c t a and 

soae of thea deal with h o r i z o n t a l e f f e c t s . 

A Yes. 

Q Would you agree that your d e f i n i t i o n of 

v e r t i c a l conaequences only includes route c l o s i n g s , rate 

c a n c e l l a t i o n s , ^nd d i s c r i m i n a t o r y or i n e f f i c i e n t t r a f f i c 

d i v e r s i o n s ? 

A Yes. As I r e f l e c t on ay s t a t e a e n t , as I have 

done i n the l a s t few days, i f I aade a a i s t a k e i n i t s 

c o n s t r u c t , i t was in perhaps t r y i n g > t a i l o r i t a 

l i t t l e b i t too much to the point of view of an economist 

and perhaps not quite enough to a guy who does what I 

dc. 

But as I t r i e d to draw together the 

d i s t i n c t i o n between v e r t i c a l and h o r i z o n t a l , v e r t i c a l 
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1 does deal with the s u b j e c t you j u s t mentioned, but the 

2 way I so r t of saw i t , i t generally d e a l t with the 

3 s u b j e c t of a r a i l r o a d t r y i n g to make j o i n t l i n e 

^ operation d i f f i c u l t or impossible. 

5 And the r e f o r e the primary o r g a n i z a t i o n that 

6 would be harmed in that sense would be the connecting 

7 r a i l r o a d as opposed to the shipping p u b l i c . 

8 As I looked at h o r i z o n t a l , I looked at i t as 

9 dealing aore with a reduction in c o a p e t i t i v e options in 

10 a p a r a l l e l s o r t of a s e t t i n g , and there presumably i f 

11 there were such harm i t would f a l l on the shipping 

12 pu b l i c d i r e c t l y . 

13 Q l a i t f a i r to say that you are t r y i n g to 

14 d i s t i n g u i s h between v e r t i c a l and h o r i z o n t a l as you now 

15 view uhem, that h o r i z o n t a l i s e s s e n t i a l l y confined to 

16 reductions i n or e l i m i n a t i o n of competi-ion i n 

17 p a r t i c u l a r marketplaces? 

18 A I don't know that I view them any d i f f e r e n t l y 

19 now tnan when I prepared t h i s statement. So l e t me 

20 concern myself j u s t a moment with the preamble. A l l I 

21 am trying to do i s to try to take what i s e s s e n t i a l l y 

22 economics and try to bring i t down to marketing and 

23 s a l e s . 

24 But dealing then with h o r i z o n t a l as I would 

25 1 understand h o r i z o n t a l i n the t r a n s p o r t a t i o n context, i t 
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1 would r e f e r t o e l i m i n a t i n g a p l a y e r i n a market, yes. 

2 Q L e t ' s look a t KCS and i t s r e s p o n s i v e 

3 a p p l i c a t i o n h e r e . Would you r e g a r d the tra c k a g e r i g h t s 

^ being sought by KCS as f a l l i n g under your v e r t i c a l 

5 d e f i n i t i o n or y o u i h o r i z o n t a l d e f i n i t i o n ? 

6 A W a l l , I would understand -- I am s o r r y . I 

7 thought I knew what you were a s k i n g . Maybe 1 d o n ' t . 

8 Are you t a l k i n g now about the independent ratemaking 

9 a u t h o r i t y ? 

10 Q No, j u s t the t r a c k a g e r i g h t s . 

11 A J u s t t h e t r a c k a g e r i g h t s . 

12 MR. NELSON: For c l a r i f i c a t i o n , Mr. Auerbach, 

13 which p a r t i c u l a r ones? There are t h r e e segments. 

14 MR. AUBRBACH: A l l t r a c k a g e r i g h t s . I f the 

15 w i t n e s s t h i n k s they don't f a l l i n t o t h a t , f i n e . 

16 THE WITNESS: W e l l , l e t ' s take New Orleans and 

17 Lake Charles f i r s t . I would c o n s i d e r any problem t h e r e 

18 t o be -- l e t me s t o p and j u s t say t h a t I don't concede 

19 t h a t t h e r e are problems, but i f we want t o c a t e g o r i z e 

20 these by v e r t i c a l as a g a i n s t h o r i z o n t a l . New Orleans t o 

21 Lake Charles would have t o t e a v e r t i c a l q u e s t i o n , 

22 because t h e r e i s n ot a Santa Fe Southern P a c i f i c s i d e by 

23 s i d e o p e r a t i o n as between those p o i n t s . 

24 You asked f o r Beaumont t o Houston and the 

25 answer t o t h a t would be the same. That would a l s o be a 
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v e r t i c a l kind of context as I woulc understand i t . 

Houston v-o Texas C i t y , Galveston could have h o r i z o n t a l 

aspects to i t , and G r e e n v i l l e to Fort Worth I would have 

to consider v e r t i c a l . 

BY MR. AUERBACH: (Resuming) 

Q Would you consider a l l of the s o - c a l l e d IRMA 

cond i t i o n s which are sought by KCS to be h o r i z o n t a l ? 

A Yes. 

Q In that kind of c o n d i t i o n , there i s no adverse 

impact on the aerged companies' reduction i n c o s t , i s 

there? 

A Oh, gee, I sure think so. And i f you haven't 

done so, I recommend you read Mr. Simpson on the 

s u b j e c t , Mr. Owen, Mr. Mclnnes, Mr. Lynch, and Mr. 

K e l l y , a l l of whom deal with some very s u b s t a n t i a l c c s t s 

of such an operation. 

Q Do you have any independent view, or are you 

j u s t r e l y i n g on those people to whom you have r e f e r r e d ? 

A I have read t h e i r statements, and they wash 

with me. 

Q You don't have any independent view apart from 

those statements? 

A I don't have an independent view at a l l . I 

b e l i e v e what they are saying. 

Q Whan you apeak of reduction in c o s t s , you a l s o 
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include in that the p o s s i b i l i t y that there might be 

inc r e a s e s of cost apart from the reductions that you 

3 have o u t l i n e d in your proposed merger savings? 

" A Might there be i n c r e a s e s in co s t s to the 

5 merged r a i l r o a d ? 

6 Q Let me c l a r i f y . Does reduction in c o s t s as 

7 used by the a p p l i c a n t s here represent in any way the 

8 increased c c s t s that the witnesses you hav» t a l k e d about 

9 a t t r i b u t e d to the IMRA? 

10 A The cost e f f i c i e n c i e s that we are attempting 

11 to bring into being through t h i s merger are gross i n the 

12 sense tnat they are not netted against any a d d i t i o n a l 

13 c o s t s that would be the r e s u l t of IRMA e i t h e r i n terms 

14 of t r a f f i c d i v e r s i o n s to the KCS or in terms of the 

15 a d d i t i o n a l c o s t s of operation under IRMA. 

16 So, in order to f i n d out where we would stand 

17 post-merger, we would need to c a l c u l a t e a l l of those 

18 a d d i t i o n a l c o s t s and net them against the gross savings 

19 that we a n t i c i p a t e . 

20 - Q * Have you done that? 

21 A No, we haven't. You know, we have captured, 

22 obviously, elements of the increased c o s t s , but we 

23 haven't put together a comprehensive a n a l y s i s , and the 

24 reason we haven't i s , as you can t e l l , you and the other 

25 c a r r i e r s are seeking r i g h t s a l l over the icap. I t would 
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^ j u s t be an i m p o s s i b l e t h i n g . We hawe t h o u g h t about i t . 

2 Q I f the IRMA were made e f f e c t i v e , would i t 

3 change your method of o p e r a t i o n s i n any way? 

4 't W e l l , now you r e a l l y are o u t o f my b a i l i w i c k . 

5 Aa you know, I am not an o p e r a t i o n s man. But o b v i o u s l y 

6 i t would a f f e c t them, and I recommend you ask Mr. 

7 Simpson how. 

8 Q You have no independent view on t h a t ? 

9 A No, s i r . 

10 Q With r e s p e c t t o the IRMA i n i t s e n t i r e t y , do 

11 you have any independent views beyond what you have s a i d 

12 a t the b o t t o a of oage 19, top o f Page 20? 

13 A Let ae g i v e you an e a o t i o n a l answer f i r s t . I 

14 t h i n k i t i s r i d i c u l o u s . 

15 Q Now, how about a r a i l r o a d answer? 

16 A Even a r a i l r o a d answer. I t j u s t tends t o 

17 v i o l a t e my b a s i c sense o f what i s r i g h t and decent. 

18 Q But i t i s a l s o t r u e , i s n ' t i t , t h a t you don't 

19 r e f e r t o i t except a t the botcom o f Page 19 and t o p of 

20 20? 

21 A W e l l , I r e f e r t o i t t h r o u a h o u t t h i s state.Tient, 

22 you know, which d e a l s g e n e r a l l y w i t h the e n t i r e s u b j e c t 

23 of trackage rights and the IKMA and talk in what ' 

24 consider t o be r a t h e r s t r a i g h t f o r w a r d terms about why 

,ione o f these c o n d i t i o n s i s needed. 

ALD 
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Q When you define the IRMA as balng h o r i z o n t a l 

in i t s e n t i r e t y and adverting to the d e f i n i t i o n of 

h o r i z o n t a l that we agreed upon, what markets do you 

consider are a f f e c t e d ? 

A Well, again, not conceding that there i s any 

problem in any markets, the IRMA appears to want to 

reacn any place where there two r a i l r o a d s and would be 

one, r e g a r d l e s s of whether the KCS i s now or was ever 

involved in any of those markets. 

Q IS i t f a i r to say that you think you could be 

comfortable with the IRMA i f i t were l i m i t e d to s p e c i f i c 

commodities? 

A I c e r t a i n l y think t h a t . At the very minimum, 

for anything to have any s u r g i c a l e f f e c t , which I s the 

su b j e c t I am dealing with here on the bottom of 19 and 

the top of 20, you should not c o n s t r u c t any s o r t of 

ratemaking a u t h o r i t y to deal with commodities in 

geographic areas where i t can be demonstrated that there 

i s no proble. 

Q Even i f there weie no demonstration of 

problem, i t would act as a competitive tool for the 

shipper, wouldn't i t ? 

A Sure. Shippers love options, as I have 

s a i d . 

Q When you speak ot commodities, do you have any 
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p a r t i c u l a r commodities in mind? 

A w e l l , the only purpose i n w r i t i n g t h i s the way 

I did i s that Mr. Levin's statement and h i s c r o s s 

examination both suggested there was no competitive 

problem with f r e s h produce, and yet KCS's IMRA would not 

r e s t r i c t produce as a commodity. 

And the only purpos<» in saying t h i s as I did 

i s to suggest that KCS apparently hasn't paid any 

at t e n t i o n to the f a c t of whether there i s a c o a p e t i t i v e 

problem cr not in s t r u c t u r i n g the IRMA. 

Q From t h i s reference to f r e s h produce, you aake 

a g e n e r a l i z a t i o n of commodities without any further 

s p e c i f i c a t i o n . I s that r i g h t ? 

A I am saying I think the burden i s on the KCS 

to t a i l o r a co n d i t i o n to meet the problem that i t sees, 

and i t has not done that. 

Q A l l my question goes to, Mr. F i t z g e r a l d , i s 

whether you did think of any s p e c i f i c commodities beyond 

the f r e s h produce. 

A Yes, I have thought of l o t s of them that 

aren't involved. 

Q Could you t e l l usV 

A Any TOFC. 

Q Any TOFC? 

A Yas, s i r . 
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Q Any probleas apart from TOFC? 

A Sure, a l l kinds of ca r l o a d problems. 

Q A l l r i g h t . Go ahead. 

A I think that covers the un i v e r s e . 

Q Did you d i s c u s s any kind of commodity 

l i m i t a t i o n on IRMA with any s t a t e or f e d e r a l government 

depar taent? 

A I did not. 

Q Do you know whether anybody did? 

A I don't know. 

Q Referring to the trackage r i g h t s which you 

have c h a r a c t e r i z e d as both h o r i z o n t a l and v e r t i c a l , and 

I aa speaking of KCS only, that i s j u s t a question of 

payaent, i s n ' t i t ? 

A That i s r i g h t . 

Q Do you think that the question of payment 

should be m any sense cognizant of the c i r c uaib ta nc t s 

under which the trackage r i g h t s a r i s e ? 

A Well, l e t ' s go back to your l a s t q uestion. My 

focus there was tf.e bottom of Page 21. I have spent tike 

20 preceding pages t a l k i n g about why tracKage r i g h t s in 

ay judgment are not j u s t i f i e d , that i s to say, the 

imposition of trackage r i g h t s by t h i a Commission i s not 

j ust i f i e d . 

On the bottom of Page 21, I concede that t h e i t 
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i s no p a r t i c u l a r problem with a voluntary trackage 

r i g h t s a u t h o r i t y f r e e l y negotiated by the p a r t i e s a t 

arm's length and so on. Now, in that context, I gave 

the answer to the preceding question, which was, i t i s 

s i a p l y a question of payaent. 

Q My followup question goes to the s i t u a t i o n 

where two c a r r i a i a proposed to aarge, and under those 

c i r c u a s t a n c e s , i s the question of trackage r i g n t s 

soaething aora than aere payment? 

A The Coaaaisaion has a u t h o r i t y to grant 

trackage r i g h t s . As part of t h a t , I would say that the 

Coaaission has the a u t h o r i t y to deteraine che f o r a , the 

nature, and tha aaount of the payaent. And the 

a p p l i c a n t s to the proceeding have tne r i g h t to e i t n e r 

accept those t e r a s or not to aarge. 

Q As far as ycu have expressed econoaic opinions 

here, do you conisder the ^act of aerger aa having any 

bearing upon the d e t e r a i n a t l o n of p r i c e for trackage 

r i g h t s ? 

A I f the Coaaission were to determine the 

trackage r i g h t s were to be granted, which, needless to 

say, I would disagree with, the Commission's past 

p r a c t i c e has been to encourage that . .mcki^e I I V ^ ^ L S , 

once granted, are e x e r c i s e d . 

The way that the Commission has done that 
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h i s t o r i c a l l y has been to grant the tcackage r i g h t s a t 

bargain basement p r i c e s . Now, why does the Commission 

do that? Because i t intends to s u b s i d i z e a competitive 

r a i l option at the expense of tha aerged c a r r i e r . 

say? 

A 

Q 

you say? 

A 

Honor. 

For the b e n e f i t of the shipper, would you 

I wouldn't say t h a t , no. 

Por the b e n e f i t of the other c a t r i e r , would 

Yes. Now we arc g e t t i n g c l o s e r tc i t . 

MR. AUERBACH: I have no other questions. Your 

JUDGE HOPKINS: Who i s going to be next? 

BY MR. LIVINGSTON: 

Q Mr. F i t z g e r a l d , ay name i s B i l l L i v i n g s t o n . I 

aa here for Union P a c i f i c . 

A Good morning. 

Q Since the establishment of the voting t r u s t , 

have Santa Fe and Southern P a c i f i c competed v i g o r o u s l y ? 

A Yes. 

Q And by that question I mean competed 

vigorously with each other. 

A Competed vigorousi.;/ with a l l of t h e i r 

competition, to my knowledge. 

Q Right now I j u s t want to focus on the 

20 
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1 c o a p e t i t i o n between the two companies, 

2 A Okay. 

3 Q Have the two companies competed vi g o r o u s l y 

* against each other s i n c e the establishment of the voting 

5 t r u s t ? 

6 A Where competition e x i s t e d p r i o r to the voting 

7 t r u s t , the voting t r u s t didn't change anything. I t 

8 continued to do business as u s u a l . 

9 Q Have you i n s t r u c t e d your people in the t r a f f i c 

10 department at Santa Fe to treat Southern Pacific as a 

11 competitor and to compete j u s t as vigorously a g a i n s t 

12 them as you do against anyone e l s e ? 

13 A Yes. Nothing has changed. 

14 Q Do you keep tabs on Sout!;ern P a c i f i c ' s 

15 marketing moves, i t s a d v e r t i s i n g , i t s p r i c i n g changes? 

16 A I don't know that we do that any d i f f e r e n t l y 

17 than we do with any other competitors. In f a c t , I would 

18 say we don't but we g e n e r a l l y t r y to keep abreast of 

19 what a l l the other p l a y e r s in a given market are aoing. 

20 Q I am not asking about a l l the other p l a y e r s . 

21 I am asking about Southern P a c i f i c . Do you t r y t c keep 

22 track of what they are --

23 A The only thing I an. t r i i . ; , ^ to t e l J you, Mr. 

24 L i v i n g s t o n , i s that we don't s i n g l e them out for any 

25 s p e c i a l treatment one way or another, and as we approach 
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a p a r t i c u l a r piece of b u s i n e s s , we hava to approach i t 

keeping in mind a l l the people that are i n t e r e s t e d in 

handling i t . Not simply one of the c h o i c e s . 

Q YOU do keep tabs or Southern P a c i f i c ' s p r i c i n g 

moves, for i n s t a n c e , in major c o r r i d o r s , do you not? 

A We t r y , where we are a l s o involved in those 

areas. 

Q Are you f a m i l i a r with an a r t i c l e that ran in 

Fortune Magazine, January 21, 1985, i s s u e ? 

A Yes. 

Q That d e a l t with Southern P a c i f i c - S a n t a Fe? 

A Yes, I aa. 

Q I see that you have a copy of the a r t i c l e with 

you. I take i t you have read t h i a when i t was 

published. 

A I did. I did read i t . 

Q I t says in the very top that Santa Fe and 

Southern P a c i f i c are s t i l l coapeting f i e r c e l y a g a inst 

themselves. I s that f i e r c e competition l i m i t e d to 

c e r t a i n ccamodJties, or do you compete with tnem across 

the board in the business of t r a n s p o r t i n g f r e i g h t in 

those t e r r i t o r i e s where you have p a r a l l e l l i n e s ? 

A I think we compete witr. cnero and with others 

every place we go, and where they go and wa go, we 

compete with each other notwithstanding what the 
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coBBodity i s or anything of the s o r t . 

Q I t says in t h i s a r t i c l e , on the f i r s t page of 

the a r t i c l e , that i n the past year, which I take to be a 

reference to 1984, and now I am quoting, "Southern 

P a c i f i c has managed to s t e a l some of Santa Fe's 

piggyback f r e i g h t b u s i n e s s . " 

Nas th a t , the piggyback business r e f e r r e d to 

in the • a r t i c l e , did that include piggyback business that 

moves on the southern c o r r i d o r between C a l i f o r n i a and 

the southeast and southwest? 

A I don't know that I agree with that sentence. 

S i 1 don't know how to answer that question. 

Q Well, Southern P a c i f i c i s a competitor of 

ycurs for piggyback business across the southern 

c o r r i d o r , i s i t not? 

A They are a plyyer in the market for 

c o n t a i n e r i z a b l e f r e i g h t in the soutnecn c o r r i d o r , as are 

we. 

Q From time to time, haven't you changed your 

p r i c e s to match the p r i c e reductions of Southern 

Pac i f i c ? 

A And Union P a c i f i c and any number of truck 

l i n e s . 

Q I am t a l k i n g now about Southern P a c i f i c . Have 

you from t i a e to time reduced your piggyback r a t e s in 

ALDERSON REPORTING COMPANY, INC. 
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the southern c o r r i d o r to meet p r i c e reductions of the 

Southern P a c i f i c ? 

A I imagine. I can't give you any s p e c i f i c s . 

Q You have no s p e c i f i c r e c o l l e c t i o n ? 

A No. 

Q Did you ever hear the term " p r i c e war" used a t 

the Santa Fe? 

A No. 

Q This a r t i c l e says that Southern P a c i f i c ' s 

piggyback revenues have jumped 35 to 30 percent. Do you 

think that i s i n a c c u r a t e ? Do you disagree with that? 

A I don't have an opinion. 

Q Were you interviewed for t h i s a r t i c l e that i s 

in Fortune'' 

A Yes. 

Q There i s a reference in the a r t i c l e here, and 

I w i l l quote. I t says "Tempers f l a r e at Santa Fe 

headquarters when Southern P a c i f i c s l a s h e s r a t e s or 

launches an aggressive a d v e r t i s i n g campaign in 

competition with Santa Fe." 

What aggressive a d v e r t i s i n g campaign in 

competition with Santa F«» i s being r e f e r r e d to there, i f 

you know? 

A Well, I don't know who ••h*. industry i n s i d e r s 

are that are beinq quoted i n that sentence. Perhaps i t 
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i s some Union P a c i f i c people. But 1 can assure you that 

tempers don't f l a r e at Santa Fe R a i l r o a d . 

Q Mr. F i t z g e r a l d , that i s not my question. The 

question was whether you can i d e n t i f y the aggressive 

a d v e r t i s i n g campaigns by Southern P a c i f i c i n competition 

with Santa Fe that are r e f e r r e d to in t h i s a r t i c l e . 

A Well, I can t e l l you that Southern P a c i f i c has 

an a d v e r t i s i n g campaign. I don't know whether i t i s 

aggressive or not. I can assure you s i n c e you read that 

sentence that tempers don't f l a r e at Santa Fe about 

aggressive a d v e r t i s i n g . 

Q I aa t r y i n g to get a handle here on the 

a d v e r t i s i n g caapaign by Southern P a c i f i c . 

A I would be happy to t a l k with you about i t , 

but you are quoting a sentence that I don't agree with, 

a n d l w a n t t o g e t t h a t o f r e c o r d . 

JUDGE HOPiilNS: I think you have gotten that 

of record. 

BY MR. LIVINGSTON: '.Resuming) 

Q Your temper doesn't f l a r e nor does anyone's at 

Santa Fe 

A 

Q 

witness. 

I t i s s t a r t i n g to. 

I aa s a t i s f i e d witn your answer on t h a t , Mr. 

This a r t i c l e i n d i c a t e s that in the f a i r l y 
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recent past there was an aggressive a d v e r t i s i n g campaign 

by Southern P a c i f i c aimed at the Santa Fe, and I am 

asking you whether you are aware of any such a d v e r t i s i n g 

caapaign. 

A I aa aware of an a d v e r t i s i n g campaign. I 

don't know i f I would c a l l i t aggressive or not. 

Q I s i t aimed at Santa Fe? 

A I don't think so. 

Q There i s a l s o a reference in the same sentence 

to s l a s h i n g of r a t e s by Southern P a c i f i c . Do you know 

where those r a t e s l a s h i n g s occurred, and whether that 

involved the southern c o r r i d o r ? 

A No, I don't k now. 

Q Are you the fellow a t Santa Fe who ought to 

know whether or not Southern P a c i f i c has been s l a s h i n g 

i t s r a t e s ? 

A You bet. 

Q And that doesn't ring a be]1 with you at a l l ? 

A No, i t doesn't. 

Q Did they reduce t h e i r r a t e s dt a l l during 1984 

in the southern c o r r i d o r ? 

A I am sure they reduced some and r a i s e d some, 

jufit as Mr. Bdwards says here on the next page. 

Q YOU j u s t don't r e c a l l the d e t a i l s . I s that 

what you are saying? 

ALDERSON REPORTING C O M P A N 
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1 A I don't think that there haa;been any general 

2 rate reduction, Mr. L i v i n g s t o n . I am sure that there 

3 have been s p e c i f i c r a t e a c t i o n s that were intended to 

^ capture s p e c i f i c pieces of b u s i n e s s . Thoae go on a l l 

5 the time. I don't r e c a l l any i n the southern c o r r i d o r . 

6 I am not saying that there weren't any. I am 

7 sure there were. 

8 Q Since the time you have been v i c e president of 

9 t r a f f i c -- that was the beginning of 1983? 

10 A Yes. 

11 Q Have there been any general r a t e reductions by 

12 the Southern P a c i f i c on t r a f f i c i n the southern 

13 c o r r i d o r ? 

14 A I don't know of any. I don't think so. 

15 Q And I may have already asked you t h i s , but 

16 j u s t to pin i t down, s i n c e the time you have been v i c e 

17 president of t r a f f i c , do you have any f e e l for whether 

18 Southern P a c i f i c ' s piggyback t r a f f i c in the southern 

19 c o r r i d o r has increased s i g n i f i c a n t l y ? 

20 A I expect i t has, but I would have to e x p l a i n 

21 why. I don't think i t has come out of our bu s i n e s s , as 

22 I have t e s t i f i e d e a r l i e r . 

23 Q Has your business been i n c r e a s i n g at the same 

24 rate as the Southern P a c i f i c business? 

25 A No. I t has been i n c r e a s i n g at a l e s s e r r a t e . 
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Q P r i o r to the time that Soti|;hern P a c i f i c ' s 

t r a f f i c s t a r t e d to i n c r e a s e , had your t r a f f i c shown 

dramatic i n c r e a s e s ? 

A Yes. I think the reason i s that we made the 

commitment toward intermodal much e a r l i e r than the 

Southern P a c i f i c . They are now doing what we did 

s e v e r a l years ago. 

In other words, our intermodal market i s , I 

think, at a much more mature stage than the Southern 

P a c i f i c ' s i s because of the t r a n s f e r of what had moved 

i n boxcars to TOFC s e r v i c e having occurred much e a r l i e r 

on the Santa Fe than i t did at the Southern P a c i f i c . 

Q I r e f e r you to Page 19 of your statement. The 

f i r s t f u l l paragraph on that page, you t a l k about the 

Onion P a c i f i c request for trackage r i g h t s and you 

i n d i c a t e that there are oomrodities in the t e r r i t o r i e s 

that would be served by these trackage r i g h t s as to 

which you see no competitive problem caused by the 

And I gather from your response that ycu made 

to Mr. Auerbach that you WOLId regard TOFC t r a f f i c as 

not presenting a competitiv* problem as a consequence of 

t h i s merger. 

A I would c e r t a i n l y put TOFC at the top of the 

l i s t in terms of not having a cos<petitive problem. 
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Q That i s t r a f f i c -- you c a r r y a f a i r amor.nt of 

TOFC t r a f f i c , do you not, from C a l i f o r n i a to Texas and 

the southeast? 

A A f a i r amount. 

Q That i s a s i g n i f i c a n t amount of the t r a f f i c 

that you c a r r y in the southern c o r r i d o r , i s i t not? 

A Yes. P a r t i c u l a r l y eastbound. 

Q And today you compete with the Southern 

P a c i f i c for that t r a f f i c . 

A They are another player in a many-player 

Bar <cet. 

Q That's r i c j h t , but they are the only r e j i l TOFC 

competitor i n that a a r k e t. 

A Well, your own r a i l r o a d i s in that aarket to 

soae extent. 

Q From C a l i f o r n i a to Texas? 

A Yes. 

Q Do you think the Union P a c i f i c ' s TOFC 

o f f e r i n i j s are competitive from C a l i f o r n i c to Texas? 

A I hope not, but I think they are. 

Q Do you get rep:>rts as to the r e l a t i v e shares 

of TOFC t r a f f i c handled by the r a i l r o a d s from C a l i f o r n i a 

to Texas? 

A No, we can't get that information. We get 

»jtuff through the AAR, I guess, which shows t o t a l 
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loadings, but we haven't been able to do anything with 

s p e c i f i c c i t y p a i r s . Perhapti the Union Pac f i c gets 

t h a t . I would l i k e to know how they get i t , though. 

Q The competition that you have with the 

Southern P a c i f i c on TOFC t r a f f i c in the southern 

c o r r i d o r , of course, that competitior w i l l be e l i m i n a t e d 

by the merger, c o r r e c t ? 

A Well, to the extent that you are able to speak 

of competition as only i n v o l v i n g two r a i l r o & d s , and 

a f t a r the merger you would only have one, I ciuess t h at 

answer kind of gives I t s e l f , but you nave to Keep in 

mind that in addition to truck and water you have a l s o 

got tha KCS e a s t of D a l l a s that we work with, and wa 

have got your own c a r r i e r that c e r t a i n l y i s in that 

mar kat. 

Q Do you aake an e f f o r t to keep your r a t e s 

c o a p e t i t i v e with those of the Southern P a c i t i c foj: 

southern c o r r i d o r t r a f f i c aoving between C a l i f o r n i a on 

tha one hand and Texas-Louisiana on the other? 

A I thinK Me p r i c e r e l a t i v e to t r u c k s . I am 

sure they do, too, and that probably tends to make the 

r a t e s pretty comparable. 

I think as to s p e c i f i c c o r r i d o r s , t. i i t e r ences 

in r a i l r a t e s are going to be accounted for by such 

things as p r o x i a i t y of the customers to the ramp. 

20 F 
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s e r v i c e , length of t i a e i t takes to get from o r i g i n to 

d e s t i n a t i o n , and a l l of those things b a s i c a l l y play 

o f f . What does a truck charge to go from door to 

door? 

Q In f a c t , i s n ' t i t the case that your piggyback 

r a t e s froa points i n C a l i f o r n i a to Texas are very 

coaparable to those of Sout ter . P a c i f i c ? 

A As I s a i d , I think they a r e , and the reason 

i s , they try to snug r i g h t up a g a i n s t what the d e l i v e r e d 

door to door c o s t i s of aoving soaething froa -- between 

those points by highwiy. Have to stay below i t or you 

don't gat tha b u s i n e s s . 

Q I f today by soae a d m i n i s t r a t i v e f i a t Santa Fe 

was t o l d that i t could no longer c a r r y TOFC t r a f f i c i n 

the southern c o r r i d o r , could Santa Fe run a v i a b l e r a i l 

operation i n that c o r r i d o r ? 

',-:f*« 
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1 A I f Santa Fe, premerger, standing alone, were 

2 told that i t could not operate TOFC t r a i n s between --

3 Q C a l i f o r n i a on the one hand and Texas, 

4 Louisiana and the Southeast on the other. 

5 A I don't know. The reason I say that i s that 

6 even though i n the aggregate, TOFC r a t e s are not 

7 remunerative or very remunerative, you need to be able 

8 to handle a c e r t a i n amount o* t r a f f i c over a l i n e i n 

9 order to cover the f a c t that the l i n e i s there. You 

10 nedd to generate c e r t a i n d e n s i t y . 

11 To the extent density d e c l i n e d , the l i n e 

12 g e n e r a l l y would become l e s s v i a b l e , would be downgraded 

13 presumably, and the business woul<^ dry up. 

14 Q I f you could not c a r r y the TOFC t r a f f i c , i t 

15 would have a s i g n i f i c a n t adverse e f f e c t on your a b i l i t y 

16 to run a v i a b l e r a i l operation i n the Southern 

17 C o r r i d o r ? 

18 A At l e a s t In the longer term i t would. 

19 Q At the end of your statement, page 22, you 

20 s t a t e that the Santa Fe -- and maybe, perhaps you mean 

21 Santa Fe Southern P a c i f i c -- would be w i l l i n g to d i s c u s s 

22 voluntary trackage r i g h t s i f the compensation 

23 requirements that you have s e t would be met. 

24 Have ycu, or has anyone a t the company, 

25 attempted to c a l c u l a t e what a f a i r amount would be for 

At.D' 

N.W ->'» AiMi.'-H.j ! uu. U 



9950 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 ' 

16 

17 

18 

19 

20 

21 

22 

23 

24 

the t r a c k a g e r i g h t s t h a t u n i o n P a c i f i : has requested? 

A I have n o t , and t o my knowledge no one e l s e 

has. 

Q Why hasn't t h a t been done? 

A I t h i n k we t h i n k t h a t c o n d i t i o n s are 

unwarranted and we would be happy t o s i t down w i t h you. 

Q Why hasn't Santa Fe -- l e t me back up. Has 

Santa Fe made an o f f e r t o any o f the i n t e r v e n i n g 

r a i l r o a d s t o p r o v i d e t r a c k a g e r i g h t s a t p r i c e s t h a t 

Santa Fe Southern P a c i f i c t h i n k are reasonable? 

A I don't t h i n k t h a t we've g o t t e n t h a t f a r i n 

any d i s c u s s i o n s w i t h any o f the c a r r i e r s t o d i s c u s s 

pr i c e . 

Q You don't know i f anyone han been charged w i t h 

r e s p o n s i b i l i t y o f c a l c u l a t i n g what the r e n t a l s would be 

t h a t you wculd regard as f a i r f o r any of the r e q u e s t e d 

t r a c k a g e r i g h t s ? 

A No, I don't t h i n k we've done t h a t . 

Q Was a p o l i c y d e c i s i o n made not t o do t h a t ? 

A No. 

Q Has no c o n s i d e r a t i o n been g i v e n t o f i g u r i n g 

o u t what these f a i r compensation terms would be? You 

j u s t d e a l t w i t h i t i n the a b s t r a c t ; i s t h a t what you're 

saying? 

A I'm saying t h a t our c o n c u , ..u i s v c i t &iuce 
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we b e l i e v e that trackage r i g h t s sh<|pld not be granted, 

we didn't get on to the second l e v e l i n q u i r y , which i s 

i f they were, how much would they c o s t ? 

Now, we are w i l l i n g to s i t down with the Union 

P a c i f i c . we have s a t down with the Union P a c i f i c and 

talked about e.-eas where there might be operating 

e f f i c i e n c i e s that might be picked up by s h a r i n ^ l i n e s 

and so f o r t h . 

We're not i n t e r e s t e d in r i t t i n g down with the 

onion P a c i f i c and gi v i n g i t broad access to new markets 

where the f a c t of the matter i s the density of t r a f i r i c 

w i l l only support one r a i l c a r r i e r . 

Q Mr. Witness, you have gone l a t h i s submission 

to soae trouble, Mr. Baumol's testimony and p a r t s of 

your testimony, to t a l k about f a i r compensation 

requirements. And i t doesn't seem to ae to be adequate 

for you to say that the reason you haven't t r i e d to 

s p e l l out what those compensation requirements would be 

i s that you don't think any trackage r i g h t s a t a l l are 

warranted. 

MR. NELSON: That's j u s t argumentative. I t 

doesn't sound r i g h t to him but he got h i s answer. 

JUDGE HOPKINS: We're waiting for a question. 

I haven't heard any question anyway. Are we arguing 

the witness, or what are we d.-in:?? 
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MR. LIVINGSTON: I haven' t asked the ques t ion 

yet 

JUDGE HOPKINS: I t was quite e x t e n s i v e . L e t ' s 

get to a question. 

BY MR. LIVINGSTON: (Resuming) 

Q The queA*-von i s , again, why hasn't anyone made 

an estimate of what the compensation requirements are 

that the Applicants would regard as f a i r fo; the Union 

P a c i f i c trackage r i g h t s that have been requested. 

MR. NELSON: I think he's already answered 

that question. 

JUDGE HOPKINS: Go ahead, Mr. F i t z g e r a l d . Go 

ahead again. 

THE WITNESS: A l l I can do i s r e i t e r a t e my 

e a r l i e r answer, Mr. L i v i n g s t o n . At t h i s point, no one 

has come forward from Omaha and asked us to do i t . \ 

assume the reason i s that your company i s i n t e r e s t e d in 

bargain basement compensation for the trackage r i g h t s i t 

seeks. 

MR. LIVINGSTON: No further questions. 

JUDGE HOPKINS: Mr. Kharasch. 

BY MR. KHARASCH: 

Q Mr. F i t z g e r a l d , I'd l i k e to get one thing 

s t r a i g h t at the o u t s e t . I h e l i e v e you told us that you 

are appearing for the Ap p l i c a n t s , p l u r a l here; t h a t ' s 
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Santa Fe and Southern P a c i f i c and, I guess, SFSP 

Corporation? 

A That even confuses me, Mr. Kharasch. I'm not 

sure what I'm doing here. 

JUDGE HOPKINS: You'd rather not be here? 

THE WITNESS: For sure. 

I am employed by Applicant Santa Pe, and I 

have been designated to be the Senior Vice President, 

Marketing and S a l e s , for the new company i f and when the 

merger takes p l a c e . And that would be the top t r a f f i c 

o f f i c i a l in th'at company. 

So that to the extent that there are matters 

d e a l t with that d e a l with the postmerger environment in 

ay s t a t e a e n t , I would be, I guess, the most appropriate 

one to handle those matters i n the company. So I guess 

I have kind of a hybrid r o l e here. 

BY MR. KHARASCH: (Resuming) 

Q You seem in your statement to be & eaking on 

behalf of the A p p l i c a n t s , p l u r a l ; that everybody i s 

pushing t h i s merger. 

A I think t h a t ' s r i g h t . 

Q Now, my problem with that i s , what happens i f 

there's an i n c o n s i s t e n t p o s i t i o n ? That i s , i f the Sant i 

Fe and the Southern P a c i f i c have i n c o n s i s t e n t p o s i t i o n s , 

who are you speaking for then? Or i f those p o s i t i o n s 
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1 are i n c o n s i s t e n t with your testimony t.oday, who are you 

2 speaking for? 

3 A I'm not aware of any i n c o n s i s t e n c i e s , but to 

" the extent that there are i n c o n s i s t e n c i e s , I speak for 

5 the Santa Fe today, and postmerger I speak for the 

6 merged company. I do not speak for Southern P a c i f i c 

7 Transportation Company today 

8 Q And suppose there seems to be an i n c o n s i s t e n c y 

9 between a p o s i t i o n stated by, l e t ' s say, Mr. Cena and 

10 the p o s i t i o n s .ated by you. Whose p o s i t i o n governs? 

11 Yours or Mr. Cena's? 

12 A Well, we need to f e r r e t a l l that out and see 

13 j u s t what that Inconsistency i s . 

14 Q I see. L e t ' s take a p o s i t i o n , for example, 

15 about the payments that you were j u s t d i s c u s s i n g at the 

16 end of the Union P a c i f i c cross-examir, at ion, payments for 

17 trackage r i g h t s . 

18 Suppose I have here a p o s i t i o n and the 

19 p o s i t i o n says the important point on trackage r i g h t s i s 

20 that tne payment should be low enough ao that 

21 competition can be provided. 

22 That doesn't seem to be c o n s i s t e n t with your 

23 p o s i t i o n , but that i s the p o s i t i o n of the Southern 

2** P a c i f i c . Are you aware of that? 

25 MR. NELSON: For c l a r i f i c a t i o n --
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MR. KHARASCH: That's a lousy question. Let 

me s t r i k e i t . 

MR. NELSON: J u s t -- i t ' s out of context; 

t h a t ' s a l l . 

MR. KHARASCH: Lot's have two counsel's 

e x h i b i t s marked. One i a the p e t i t i o n for reopen f i l e 

and finance docket 30,000 on October 9, 1984 by the 

Southern P a c i f i c Transportation Company, Attorneys 

Thormund M i l l e r , Douglas Stephenson, Michael Smith, and 

S t u a r t Vaughn. 

JUDGE HOPKINS: What number i s that? Do you 

have the number on that? 

MS. MAHON: 62. 

JUDGE HOPKINS: I knew Ms. Mahon would have 

i t . 

MR. KHARASCH: 62 for i d e n t i f i c a t i o n . And, as 

number 63, a Southern P a c i f i c p e t i t i o n dated November 

1984, document dated November 9, 1984, reply to Union 

P a c i f i c and Missouri P a c i f i c ' s p e t i t i o n to reopen. That 

would be MKT-C-63. 

(The documents r e f e r r e d to 

were marked E x h i b i t s 

MKT-C-62 and MKT-C-63 for 

i d e n t i f i c a t i o n . ) 

MR. KHARASCH: Let's mark as a counsel's 
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e x h i b i t next in order excerpts in t i t i s case from the 

b r i e f of the Atchison, Topeka <> Santa Fe Railway 

Company, finance docket 30,000, March 8, 1982, f i l e d by 

our f r i e n d s Mr. Knowlton, Mr. Nelson, Mr. Blaszak, Mr. 

Wilson, and Mr. Cowell. 

JUDGE HOPKINS: That would be MKT-64 as I 

understand i t . 

(The document r e f e r r e d to 

was marked E x h i b i t MKT-C--64 

for i d e n t i f i c a t i o n . ) 

MR. KHARASCH: And i f we could mark the reply 

b r i e f of the Atchison, Topeka & Santa Fe and finance 

docket 30,000, excerpts again, dated A p r i l 23, 1982, as 

65. 

JUDGE HOPKINS: They w i l l be marked for 

i d e n t i f i c a t i o n as MKT-C-65. 

(The document r e f e r r e d to 

was marked E x h i b i t MKT-C-65 

for i d e n t i f i c a t i o n . ) 

MR. KHARASCH: And s i n c e there was a good u i t 

f i l e d in t h i s case, the b r i e f of Southern P a c i f i c , 

excerpts again, dated I think i t ' s dated the same 

date. I thin< tnat s k y c i j . 23, 1982 a l s o . 

JUDGE HOPKINS: That would be MKT-C-66. 

(The document r e f e r r e d to 
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£or ide. t i n c a t i o n . ) 

.»ASCH- The b r i e f . «hich o d d be 
MR. KHARASCH. 1"'= 

« nor i s dated March 8. 1982. 
MKT-C-66, Kour Honor, i s 

n.v.t would be MKT-C-66. 
JUDGE HOPKINS: That woui 

1 . ef of southern 
MR. KHARASCH: The reply br.ef 

docket 30,000, and that would be 
p a c i f i c i n finance docket 

^082 1 b e l i e v e that's MKT-C-67. 
A p r i l 23, >.962. r e f e r r e d to 

(The document r e r e t i 

, a . «.^^e<^ ^^'^^^'^ MKT-C-67 

for i d e n t i f i c a t i o n . ) 

r.- r the record u n t i l 
jODGB HOPKINS: We'll go o... 

«e a l l get c o p i e s . 

tOiscussion o f f the recoro.) 

- l e t ' s get back on the i * - o r d . 
JUDGE HOPKIf?- I-^t s ge 

Mr- Nelson. 
T would i i k e to pose 

MR. NELSON: Your Honor, I 

.««t to questions r e l a t i n g to 

.„ Objection at the outset 

..ese various documents which have l u s t 

A in the hearing room, 
d i s t r i b u t e d m 

w A îri aive us notice MC. Kharasch did gxve 

. these documents, and yesterday 
.o ask questions about these 

h o t e l yesterday afternoon, 
r e c - i v e d tnem at the h o t e l ye 
" . to do without going through a l l 
F i t z g e r a l d had enoug. to do ^..^ainga 

.4-1-1 note ,on3*==~-*" ' ^ 
t . i s m a t e r i a l which you «xll 
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f i l e d i n some cases by tha Southern P a c i f i c 

T r a n s p o r t a t i o n Company i n another p r o c e e d i n g , docket 

30,000, the MP-UP merger case; some cases f i l e d by the 

Santa Fe. 

These were not documents, n o t prepared by or 

a u t h o r i z e d by o r , t o my knowledge, ever read by the 

w i t n e s s . And I t h i n k one t h i n g i s t h a t they are 

co m p l e t e l y o u t s i d e the scope o f h i s t e s t i m o n y . And I 

t h i n k i t ' s i m p o r t a n t a l s o t h a t we' e as k i n g q u e s t i o n s 

about t n i n g s t h a t went on i n d i f f e r e n t cases w i t h 

c o n c e i v a b l y d i f f e r e n t Issues and c e r t a i n l y e n t i t l e d t o 

d i f f e r e n t — 

JUDGE HOPKVNS: I t h i n k t h a t ' s happened q u i t e 

o f t e n d u r i n g t h i s p r o c e e d i n g . 

MR. NELSON: I know i t has, but I wanted t o 

pose ay o b j e c t i o n a t the o u t s e t . 

JUDGE HOPKINS: I t ' s good t o pose your 

o b j e c t i o n . But w i t h o u t h e a r i n g from Mr. Kharasch. I 

t h i n k we can g e t i n t o -- i f t h e r e are any q u e s t i o n s t h a t 

t h i s gentleman p a r t i c u l a r l y c a n ' t answer -~ t h a t we can 

go I n t o t h a t a t t h a t time and you can o b j e c t t o the 

p a r t i c u l a r p o i n t s . 

Mr. Kharasch, you s t a t e t h t leasone 

wi s h . 

M» KHARASCH: I have no h e a i t a t 
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the reason f o r t h i s . I t seeas t o me not o n l y a r e s p e c t 

f o r the decent o p i n i o n of mankind, b u t the f o r c e o f the 

p o s i t i o n taken by the A p p l i c a n t s i s somewhat weakened i f 

they take s i m u l t a n e o u s l y d i a m e t r i c a l l y o p p o s i t e 

p o s i t i o n s , and I i n t e n d t o show t h a t they have ta k e n 

d i a m e t r i c a l ! ' , o p p o s i t e p o s i t i o n s . 

JUDGE HOPKINS: I'm going t o a l l o w you t o go 

ahead, Mr. Kharasch. 

MR. NELSON: I B i g h t j u s t on t h i s , t o p r e f a c e 

soBe p o s s i b l e o b j e c t i o n s down the ro a d , t h a t I'm sure 

Mr. Kharasch can i n t r o d u c e t h i s m a t e r i a l i ^ t o the r e c o r d 

and argue whatever i n c o n s i s t e n c i e s he might d i s c e r n - but 

I don't t h i n k t h a t any r e a l purpose I s served by 

dra g g i n g a w i t n e s s through the a l l e g e d i n c o n s i s t e n c i e s . 

JUDGE HOPKINS: I don't t h i n k Mr. Kharasch i» 

going i n t o i t hour a f t e r hour. I don't b e l i e v e h e ' l l do 

t h a t . I ' l l a l l o w him t o go ahead. 

Mr. Kharasch. 

BY MR. KHARASCH: (Resuming) 

Q Now, d i d you p a r t i c i p a t e , Mr. F i t z g e r a l d , i n 

the t - ^ k i n q , i n the f o r m u l a t i o n o f the p o s i t i o n a which 

are expressed i n your statement? 

A Yes. 

Q Did you p a r t i c i p a t e i n d i s c u r s i o n s i n g e n e r a l 

as t o what sh o u l d be presented by the A p p l i c a n t s a t t 

ii4 

2n 
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t i a e in the case? 

A ^es. 

Q Did you p a r t i c i p a t e , for example, in d e c i s i o n s 

as to whether or not to ask Mr. Kewton Swain to crank up 

h i s remarkable c a l c u l a t o r and c a l c u l a t e d i v e r s i o n s from 

the trackage r i g h t s ? 

A No. 

Q You did not p a r t i c i p a t e in that d e c i s i o n ? 

A No. The s e l e c t i o n of i n d i v i d u a l s to prepare 

variO'v.;8 portions of the evidence was not something I 

p a r t i c i p a t e d i n . 

Q Now, j u s t so we don't lose the thread before 

lunch, the reason for marking some of these e x h i b i t s at 

t h i s t i a e , prior to the aa j o r part of my questions about 

i t , was to ask you what's the s i t u a t i o n where the 

Southern P a c i f i c i s s t a t i n g a p o s i t i o n d i a a e t r i c a l l y 

opposed to the p o s i t i o n you s t a t e ? 

Which IS the p o s i t i o n of the Southern P a c i f i c 

-- your statement or the statement in t h e i r b r i e f ? 

A I speaxL tur t-.m Santa Fe, premerger, and I 

speak for the merged company i f and when i t comes to be, 

postmerger. I do not speak for the Soutnern P a c i f i c 

T ransportation Company today. 

Q Let's look together a t page 3 of E x h i b i t 

MKT-C-63, s i r . 
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A 6 3? 

Q Yes. Not 62, but 63. 

A Page 3? Yes. 

Q Would you look at the second new paragraph 

j u s t above the word 'argument" In the middle of the 

page? Do you, s i r , agree or disagree on behalf of the 

Santc Fe and the SFSP that the only sound way to value 

trackage r i g h t s i s the way the free market e v a l u a t e s 

them: such a free market r e n t a l would not exceed the 

book value of the l i n e m u l t i p l i e d by an 8 percent rate 

of r e t u r n , m u l t i p l i e d by tne percentage of use. 

Agree of disagree? 

A I agree with the f i r s t sentence, i f I can 

exp l a i n that what I mean by i t i s the way f r e e market 

e a l u a t e s something i s to have a bargain and s a l e , not 

an imposition and then compensation as a seco n d - l e v e l 

Inqui ry. 

I disagree with the second sentence. 

Q You disagree with the second sentence? 

A Sure. 

Q That's not c o r r e c t ? 

A I t sure i s n ' t . 

Q Witnout going through t h i s in too much a e t a i i 

do you agree or disagree that the Commission's 

o b j e c t i v e s In granting trackage r i g h t s i s to permit 
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competition for t r a f f i c moving over the segment 

represented by a trackage r i g h t ? 

A As I t e s t i f i e d i n re^-ly no Mr. L i v i n g s t o n ' s 

question, when the ICC grant^i trackage r i g h t s , i t then 

has to turn around and provide a f i n a n c i a l inducement 

fot the c a r r i e r g e t t i n g them to use them. And that's 

the reason for having to impose bargain basement p r i c e s . 

Otherwise, the c a r r i e r couldn't use thea, 

couldn't a f f o r d thea. 

Q I was locking at the route ma? which i s up on 

the w a l l of the SFSP, and I see soae trackage r i g h t s 

i n d i c a t e d between Kansas C i t y and S t . L o u i s . 

Are you and I on the saae wavelength In 

understanding that those were granted to tha SP in a 

Onion P a c i f i c case? 

A Yes. 

Q And i s i t the i n t e n t i o n ot the SFSP to use 

those trackage r i g h t s in the operations planned for the 

SFSP? 

A Yes. 

Q Do you have any other way, i n f a c t , of getting 

to S t . Louis d i r e c t l y ? 

A Yes. 

Q How i s that? 

A On the Cotton B e l t from the south. 
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Q I s that a d i r e c t way to ^pt there? 

A I t depends on where you're coming from. 

Q I f you're coaing fro a Los Angeles or that 

area, i s i t a d i r e c t way to get to S t . Louis to use the 

cotton B e l t without using the SFSP trackage r i g h t s 

between Kansas C i t y and S t . Louis? 

A Well, i t ' s l e s s d i r e c t than using the UP's 

trackage r i g h t s . That's the reason we proposed to use 

thea. The Coaaission i s going to give them away, we are 

going to use thea. 

Q And i s i t the p o s i t i o n of the SFSF that i t 

w i l l pay for those trackage r i g h t s with the union 

P a c i f i c at a r - ' s length, which i s to bargain with you, 

to charge you, or that you w i l l pay the aaount the 

Commissior. d e t e r a i n e s ? 

A I t ' s a a a t t e r that the Commission i s 

handling. i assume that whatever the answer i s , the 

CoBBission w i l l t»ll us and t h a t ' s what w e ' l l pay. 

Q And i f the Southern P a c i f i c , in i t s p e t i t i o n 

tc reopen, i s s u c c e s s f u l i n having the aaount the 

c o a a i s s i o n has se^ reduced, you w i l l pay the reduced 

aaount? 

A Sure, whatever the Commission sa y s . 

Q Now, do you think i t ' s important, s i r , as you 

approach t h i s case.- to observe what the Commission has 
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'0 

taught i r other cases and observe these teachings in 

t h i s case? 

A I think i t ' s more important to try to i n s t r u c t 

the Commission on what's going on i n the market today. 

I think that s t a r e d e c i s i s has a r o l e , but I think that 

the Commission i s in a p o s i t i o n where I t has to l e a r n 

what's going on in the cu r r e n t environment. 

That's why I'm here. 

Q To i n s t r u c t the Commission? 

A Yes, s i r . 

Q Have you observed that there i s any change 

s i n c e the Union P a c i f i c d e c i s i o n ? Let me stop. Have 

you read the Commission's d e c i s i o n In finance docket 

30,000? 

A I may have. I j u s t don't remember. i haven't 

read i t in y e a r s , i f i did. 

Q Do you know what the postion of the Santa Fe 

was i n finance docket 30,000? 

A Yes. I t opposed the merger. 

Q Do you know what the p o s i t i o n c f the Southern 

P a c i f i c was i n that case? 

A I t opposed the merger, but i t a l s o sought 

trackage r i g h t s , and i guess various kinds of r e l i e f . I 

don't know i t in d e t a i l . 

Q Who wrote the footnote a t pages 12 to 13 of 

ALDERSON REPORTING COMPANY INC 

2 0 F ST., N.W., WASHINGTON, D C, 2. .5-9300 



9965 

1 your statement? 

2 A I don't know; va r i o u s members of my s t a f f . 

Q I t ' s about what economists e x p l a i n . 

A Various of my s t a f f have worked on t h i s 

5 s t a t e a e n t , and I prepared the th i n g . I t was o r i g i n a l l y 

6 the footnote was o r i g i n a l l y part of the t e x t . And I 

7 relegated I t to footnote s t a t u s because I f e l t that was 

8 where I t aore a p p r o p r i a t e l y belonged. 

9 Q Are these lawyers on your s t a f f , or economists 

10 on your s t a f f , or s t a f f on your s t a f f -- r a i l r o a d 

11 t r a f f i c people? 

12 A Mr. Reyff has been involved with my statement; 

13 Mr. Lawson. I think you've met both of them. Also, a 

14 nuaber of lawyers and myself who have a l l contributed to 

15 the f i n a l product. J u s t e x a c t l y who wrote t h a t , I'm not 

16 sure. 

17 Q I have had a l o t of pleasant r e l a t i o n s h i p s 

18 with r a i l r o a d t r a f f i c people and I f i n d that they do not 

19 often speak of m i s a l l o c a t l o n of re s o u r c e s . 

20 A Well, you're looking at the new breed, Mr. 

21 Kharasch. I do. 

22 Q And do you agree that on page 13, that s o c i e t y 

23 i s properly concerned about pteventing firms from 

24 e x e r c i s i n g so much aarket power that they earn monopoly 

25 p r o f i t s ? 
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In g e n e r a l . I s that a c o r r e c t statement? 

A I think so. 

Q L e t ' s t a l k a minute about arm's length 

bargains for r a i l f a c i l i t i e s . Do you follow the 

t r a n s a c t i o n s In the r a i l r o a d industry in recent years as 

part of your job? 

A I t r y to. 

Q Was the Milwaukee a prosperous r a i l r o a d i n 

1983-1982? 

A No. 

Q The Milwaukee has r e c e n t l y been sold for a 

rather large sua of money, has I t not? There was b r i s k 

bidding, was there not? 

A I can't agree with you that i t was sold for a 

la r g e sum of money, in that I suspect i t was sold for 

considerably l e s s than i t s net salvage value. The 

a s s e t s of that company sold at a s u b s t a n t i a l reduction 

to what would have otherwise been t h e i r market value by 

reason of the f a c t that the company was a r a i l r o a d . And 

that I s not a very remunerative place to put your 

a s s e t s . 

Q Why would anybody pay upwards of half a 

billion dollars for the MixwauKbie, sit'i 

A I'm sure even the Soo Line i s wondering about 

that today. 
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Q You t h i n k t h a t was not a good move? 

A I don't t h i n k so. 

Q And then the Chicago and North Western was 

s t i l l more f o o l i s h i n o f f e r i n g t h r e e - q u a r t e r s o f a 

b i l l i o n d o l l a r s f o r i t ? 

A And I t h i n k they r e c o g n i z e d t h a t when they 

took a q u i c k e x i t . 

Q The p r i c e o f t h e Milwaukee, might I t not 

r e f l e c t the f a c t t h a t t h e Sco Line wanted access t o the 

Kansas C i t y market? 

A I t B i g h t , b u t i f t h a t was the reason f o r i t , I 

q u e s t i o n the wisdom o f i t . I t ' s one o f the most h o t l y 

c o m p e t i t i v e r a i l markets I n the c o u n t r y . There i s more 

s e r v i c e between Chicago and Kansas C i t y than can 

p o s s i b l y aake the l e a s t e f f i c i e n t or a t l e a s t two 

e f f i c i e n t c a r r i e r s i n t h a t market whole. 

I t ' s a b a r g a i n basement market. 

Q Now, was t h e r e a r a i l r o a d , an Independent 

r a i l r o a d , c a l l e d the F r i s c o ? 

A W e l l , t h e r e was. 

MR. NELSON: Your Honor, I ' d l i k e t o o b j e c t t o 

t h i s l i n e o f q u e s t i o n i n g . 

JUDGE HOPKINS: Where are we g o i n g , Mr. 

Kharasch? 

MR. KHARASCH: We a^e going t o t e s t a 
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witnesF's statements, which throughout h i s statement 

here -- and I ' l l f i n d you some examples i f you want --

that there's no question at a l l that j o i n t routes w i l l 

be continued and that we're t e s t i n g the b a s i s of h i s 

statement that market power i s not going to be acquired 

by the merger. 

JUDGE HOPKINS: How far are we going? 

MR. KHARASCH: Well, I f other people f i n d that 

getting access to markets or e l i m i n a t i n g competitors i a 

worth a good b i t of money of r a i l r o a d s , I think i t 

follows — 

JUDGE HOPKINS: I understand. But how far are 

we going? 

MR. KHARASCH: I f you think the point i s aade, 

I aight d e s i s t . Let me ask a wrap-up question. 

JUDGE HOPKINS: Thank you. Go ahead. 

BY MR. KHARASCH: (Resuming^ 

Q Do you think the fellow that bought the DiRGW 

-- was he f o o l i s h ? 

A I don't b e l i e v e that he n e c e s s a r i l y was. 

Q Well then, t e l l us when a r a i l connection I s 

worth a l o t of money and when i t I s n ' t . 

A Well, Hr . Anschutz paid about $500 m i l l i o n for 

the Rio Grande. Out of that, he got something in excess 

of $200 m i l l i o n in cash and marketable s e c u r i t i e s . So 

ALDERSON REPORTING COMPANV 
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h i s purchase p r i c e going in i s down to »t30 0 m i l l i o n or 

so. 

Rio Grande today, I suppose, might be 

projected to earn something on the order of $30 m i l l i o n 

a year in an average year. That means he's paying ten 

times earnings. And I f everything goes down the chute, 

he's picking up, net salvage value, probably w e l l in 

excess of the $300 m i l l i o n . 

Q The a c q u i s i t i o n of the F r i s c o by the BN? 

A That one i s s u f f i c i e n t remota in time that I 

j u s t don't remember the terms. 

Q HOW about the a c q u i s i t i o n of the MP by the UP? 

A That involved an exchange of t-tock at l e v e l s 

that I r e a l l y never had the i n t e r e s t , not owning any 

stock in e i t h e r ot those companies, to determine whether 

i t was a good deal for one or other of the p a r t i e s . But 

Union P a c i f i c , as I r e c a l l tnac deal -- and please 

understand, I don't r e c a l l i t w e l l -- simply exchanged 

stock with the Missouri P a c i f i c . I t didn't cost them 

anything in a r e a l sense. 

Q New t o p i c . Ten percent I n c r e a s e in the r a t e s 

of the Santa Fe would y i e l d approxiaately how much money 

a year? 

A Well, l a s t year we had revenues of about $2.3 

b i l l i o n , so 10 percent of that would be $230 m i l l i o n . 

ALDERSON REPOPTING COMPANV 
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Q Ten percent i n c r e a s e in the r a t e s of the 

Southern P a c i f i c ? 

A I t would be on the same order. 

Q So are we in the range of h a l l a b i l l i o n 

d o l l a r s a year i f we could add 10 percent co the r a t e s 

of each of these? 

A I f we could. 

Q I f we could. 

A I'd l i k e to hlrt.> you I f you could show us 

how. 

Q I think I can. I thinK I can. I won't even 

charge you 1 percent. 

A I'm going to lean forward In my c h a i r . 

Q I f you h i r e me. 

I think I heard a very I n t e r e s t i n g phrase 

which I would l i k e to use, and not to repeat che 

examination, but I think i t i s h e l p f u l In 

understanding. You are saying -- you s a i d e a r l i e r in 

t h i s cross-examination that r a i l r o a d p r i c e s are "snug up 

against truck p r i c e s . " 

A Sorry. I've been hanging around the 

t r a d i t i o n a l t r a f f i c guys too long. 

Q Snug up a g a i n s t . Mr. Dlmmerman might use that 

phrase. 

A He might. He might. 

ALDERSON REPORTiNG COMPANY INu 
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Q That means, l e t ' s s a y , the truck p r i c e for a 

g iven p iece of t r a n s p o r t a t i o n i s , l e t ' s s a y , $10. The 

r a i l r o a d coapet ing with the truck w i l l coae up to 

$ 9 . 9 0 . 

A S u r e . 

Q We aust Include In price such convenience 

prices ; the truck convenience must be kept in price, too 

— convenience of using truck, and speed, and that sort 

of thing. 

A Yes. Let me maybe just describe i t to you a 

l i t t l e b it differently and get the saae point across. 

I f in your exaaple the truck price Is $10, a railroad 

coapeting against that truck line has to come in with, 

aa you say, $9.90 or soaething. 

But the $9.90 has -- and that dime la to 

account for th.^ fact thtit generally the trucker can get 

i t there quicker and t a i l o r the service and so on. Now, 

the $9.90 has some components to I t . 

One I s the r a i l rate. Another i s the drayage 

at both ends. And a third i s a profit for a middle man, 

ty p i c a l l y known In railroad t r a f f i c jargon a« a third 

par ty. 

Those three added together can't exceed 

$9.90. 

Q It you didn't charge as auch as $9.90, you 
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would in t r a f f i c aan's jargon, be leav i n g something on 

the t a b l e . 

A Sure. That's r i g h t . 

Q Now, I have observed that r a i l r o a d s c u r r e n t l y 

are very anxioua to get aore t r a f f i c . Would you think 

aa a general observation t h a t ' s c o r r e c t ? 

A Soae aore than o t h e r s . 

Q And what with the Staggers Act, people even 

conduct a kind of c o a p e t i t i v e o f f e r ; that i s , r a i l r o a d s 

conduct a c o a p e t i t i v e o f f e r i n g to shippers when they 

coapete, do they not? 

A I think what you're asking ae i s whether 

shippers — 

Q Seek c o a p e t i t i v e b i d s . 

A Yes. And in some form or other, they do. 

They may not be closed bids or something, but they w i l l 

shop a p a r t i c u l a r piece o l t r a n s p o r t a t i o n uusmess 

around to a l l the p l a y e r s looking to handle some 

f r e i g h t . 

Q And your general t r a f f i c r espons ID i i i s. lea , ute 

you I n t e r e s t e d In General Motors' t r a f f i c ? 

A Very I n t e r e s t e d . 

Q And Indeed, have you followed what's happening 

to the r a i l s e r v i c e at the pl a n t where G.M. and Toyota 

are planning to have a j o i n t manufacturing fau 

ALDERSON REPO-

20 F ST 



9973 

1 A T i i i - i s che Nuaai p l a n t ? 

2 Q N - u - a - B - i . 

3 A In Fremont? Yes, I'm observing that with some 

^ consideraole concern. 

5 Q T e l l me why you observe I t with concern, s i r . 

6 A The Union P a c i f i c i s involved In, I guess, a 

7 Comaission proceeding against Southern P a c i t i c at t h i s 

8 point, the net effect of which, as I understand i t , i s 

9 Southern P a c i f i c should lose and Union P a c i f i c p r e v a i l 

10 would be that Union P a c i f i c would supplant Southern 

11 P a c i f i c as the c a r r i e r at that plant which I guess i s 

12 now under construction. 

13 And as the chief t r a f f i c o f f icer of the aerged 

14 c a r r i e r , i f and when that happens, that would bo a very 

15 aajor industry which would be lost to the merged 

16 c a r r i e r 

17 Q That's an existing f a c i l i t y , i s i t not? 

18 A I t ' s existing, but i t ' s shut down. 

19 Q And there i s SP track at that f a c i l i t y ? 

20 A Currently collecting rust, t guess. 

21 Q And Western P a c i f i c i s a few hundred feet 

22 away, 400 feet away? 

23 A I t ' s the old Western Pa c i t i c l i n e . 

24 Q Yes. The old Western P a c i f i c now turns out to 

be Union P a c i f i c . 

ALDERSON (REPORTING COMPANY 
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A Unfortunately so. 

Q Now, I have been reading with some i n t e r e s t 

the Commission's d e c i s i o n in finance docket 3568 of 

March 29, 1985. Did you happen to see that? 

A No. I j u s t had to console my-elf with reading 

T r a f f i c World about i t . 

Q Well, did your T r a f f i c World r e s e a r c h e r s t e l l 

you that according to the Commission, SP and UP became 

involved In Intense bidding with General Motors for t h i s 

t r a f f i c ? 

A I ' a aware of that of my own independent 

knowledge. 

Q They bid back and f o r t h , the two r a i l r o a d s . 

A They d i d . That's r i g h t . 
Q And apparently, UP made the lowest bid. 

A T y p i c a l of a aerged c a r r i e r to be able to coae 

in with lower r a t e s . 

Q And I t aust be that some of t h i s GM t r a f f i c i s 

going to move by r a i l r o a d instead of by truck . So would 

you guess that the UP has bid lower than what truck 

r a t e s would be to move c a r s from that f a c i l i t y ? 

A For setup automobiles? 

Q Well, you say you know something from of your 

own knowledge about what's going on there. What i s i t 

that's being bid between SP and UP? I s i t raw ma t e r i a l s 

ALDERSON REPORTING COMf A ' 
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1 i n , or p a r t s , or what? 

2 A As I understand the Union P a c i f i c ' s propoaal, 

3 and t h i s i s r e a l l y one of the beauties of being such a 

'* Iprge e f f i c i e n t c a r r i e r and something that our merged 

5 c a r r i e r i s r e a l l y only t r y i n g to r e p l i c a t e on a small 

6 s c a l e , the Union P a c i f i c was t r y i n g to go to General 

7 Motors and put a very comprehensive package together 

8 which no s i n g l e c a r r i e r the s i z e of the Southern P a c i f i c 

9 could hope to match. 

10 I t included parts In from v a r i o u s l o c a t i o n s , 

11 TOFC piggyback. Then the Union P a c i f i c turned around 

12 and pat in reduced r a t e s using the same t r a i l e r 

13 equipaent back e a s t which impacted us becau&e we are in 

14 the Bay area. 

15 And then the Union P a c i f i c came in with some 

16 very a t t r a c t i v e r a t e s from the standpoint of General 

17 Motors out of the e a s t , the D e t r o i t a r e a , into the 

18 Fremont area and then paired that up with a very 

19 a t t r a c t i v e s i n g l e l i n e o f f e r back out of the Bay area at 

20 Fremont with the Nummi automobiles. 

21 That's r e a l l y the kind of thing that we are 

22 looking to do i n t h i s merger on a b a s i s that w i l l keep 

23 us muca more competitive for la r g e blocks of t r a f f i c , 

24 l i k e Union P a c i f i c has been able to siphon away from SP 

25 as part of t h i s d e a l . 
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Q And the Union P a c i f i c power resided In i t s 

a b i l i t y tu t i e together the t r a f f i c from one place and 

the t r a f f i c from another, did i t not? 

A That's the way I understand I t . And I ta l k e d 

with everybody from J e r r y Bodrie at General Motors about 

I t , to the Union P a c i f i c people. They are very 

impressed with t h e i r a b i l i t y to be able to do t h a t . 

Q Now, the Union P a c i f i c p r o p o s i t i o n , back to 

that s u b j e c t , has to be a lower r a t e proposition than 

the trucks would o f f e r from D e t r o i t ; r i g h t ? 

A I f you say so. I don't know. 

Q As a t r a f f i c man, don't you have to o f f e r a 

lower r a t e than the trucks? You aay be snug up a g a i n s t 

the t r u c k s , but you have to be lower than the t r u c k s . 

A Well, keep in mind that what we're t a l k i n g 

about when we're t a l k i n g about snug up against the 

trucks was the TOFC kind of a s e t t i n g , which i a r e a l l y a 

auch simpler thing to understand from the l o g i s t i c s 

point of view than a movement of setup automobiles and 

so cn. 

Q Well, i f Union P a c i f i c did not offe r General 

Motors lower TOFC t r a n s p o r t a t i o n from t h i s p l a n t , then 

wny wouid they be o l t e r i n g General Motors anything 

d e s i r a b l e as far as that TOFC, unless they're o f f e r i n g 

: owc-fT than truck.9? 
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I t doesn't ad̂ d t o the package unless they g i v e 

them a l o w e r - t h a n - t r u c k r a t e TOFC r a t e . I s n ' t t h a t 

r i g h t ? 

A I t h i n k t h a t q u e s t i o n i s i n c o m p r e h e n s i b l e . 

Q Onion P a c i f i c you s a i d -- l e t ' s t a ke I t I n 

p i e c e s . F a i r enough. 

Union P a c i f i c , you s a i d , came t o General 

Motors and o f f e r e d a nucoer o f pie c e s o f t r a n s p o r t a t i o n 

t o g e t h e r i n a b i d . 

A A l l r o l l e d t o g e t h e r . You might c a l l i t a 

t y i n g agreement. 

Q One of those p i e c e s , s i r -- my mind i s ver y 

devious -- one of those p i e c e s was TOFC t r a f f i c , you 

s a i d -- I b e l i e v e you s a i d . 

A Yes, TOFC t r a f f i c . P a r t s t r a f f i c . Yes. 

Q That was one o f the p i e c e s . 

A Yes. 

Q Now, i f t h a t p i e c e o f the d e a l d i d n o t o f f e r 

TOFC r a t e s lower than the r a t e s t h a t General Motors 

c o u l d get from a t r u c k e r , t h a t p i e c e o f the de a l wasn't 

an a t t r a c t i v e p i e c e o f the d e a l ; i t was a n t i - a t t r a c t i v e 

p i e c e o f the d e a l . 

A I f o l l o w you. 

Q True or not? 

A I don't know. I'm sure you were l o o k i n g f o r a 

ALDERSON REPORTING COMP 
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yes, but the reason I have to say I don't know i s that 

General Motors has come to us on a number of occasions 

and t a l k e d to us about what our posture might be 

postmerger. 

And g e n e r a l l y what General Motors, and for 

that a a t t e r , a nuaber of large s t e e l companies a>id other 

lar g e t r a d i t i o n a l American I n d u s t r i e s are I n t e r e s t e d In 

I s packaging t r a n s p o r t a t i o n s e r v i c e s and, to some 

extent, kind of c o n t r a c t i n g out the l o g i s t i c s f u n c t i o n 

to aajor c a r r i e r s that are going to be multimodal. 

And i t may be that that s p e c i f i c p a r t , the 

TOFC p a r t , was not an advantage standing alone to 

General Motors, but when put together In the package, 

the package was s u f f i c i e n t l y a t t r a c t i v e that i t was in 

the aggregate such that they decided to do i t . 

iiow, I don't know. 

Q Did the Santa Fe bid for trdnsportat ion from 

t h i s plant? 

A For the l i t t l e b i t of i t that we could be 

involved i n , we sure did. 

Q What's the l i t t l e b i t you could be Involved 

In? 

A We were bidding on the westbound portion of 

the setup automobile business. 

Q Where I s t h i s plant? 
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A The plant t h a t ' s the s u b j e c t of that 

proceeding I s at Fremont, C a l i f o r n i a . General Motors I s 

everywhere. The part that we were involved in was 

Inbound setup; that Lz to say, completed automobiles out 

of the Bast Into that p l a n t where the m u l t i l e v e l c a r s 

would be reloaded with the Nummi automobiles for 

shipment E a s t . 

Q I ' a not following t h a t . You were Involved in 

bringing c a r s f r o a D e t r o i t to C a l i f o r n i a in order to 

ship thea back out to C a l i f o r n i a ? 

A Not the same c a r s , Mr. Kharasch. Look, what 

we have here i s a network. We have c a r s that are 

e s p e c i a l l y adapted to handle setup completed 

automobiles. Those c a r s operate In a network, a 

n a t i o n a l pool. 

What General Motors and Ford and C h r y s l e r and, 

to some extent, the import automobile companies do i s to 

put together a network which i s going to minimize the MT 

movement of t h i s m u l t i l e v e l automobile equipment. * 

General Motors, when I t decided I t was going to, as you 

put i t , put t h i s b u s iness out for bid, contacted various 

c a r r i e r s and asked them to submit o f f e r s on p a r t s for 

a l l of i t , and g e n e r a l l y speaking, the d i r e c t i o n they 

have taken i s to favor a c a r r i e r t h a t ' s able to put 

together a l l of i t . 
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And at any r a t e , the part t h a t we were 

i n t e r e s t e d in before i t was determined to go with Union 

P a c i f i c was the part of American-made automobiles coming 

out of the D e t r o i t area, going into Fremont, where those 

American c a r s would be offloaded and pedaled out by 

highway to GM's dealer network. 

The MT r a i l c a r s w i l l then be loaded with 

these Nummi automobiles and shipped E a s t -- now, as i t 

turns out, on the' Union P a c i f i c -- to some automobile 

prep s i t e s or whatever unloading f a c i l i t i e s , where again 

they w i l l be pedaled out by highway to the dealer 

network. 

Q General Motors wishes now to use Union P a c i f i c 

for t h i s p l a n t . 

A That's what I'm t o l d , at l e a a t for the term of 

the c o n t r a c t that they have agreed to. 

Q The southern P a c i f i c nas begun a proceeding at 

the I n t e r s t a t e Comaerce Commission t r y i n g to keep Union 

P a c i f i c from building a t r a c k . I s that r i g h t ? 

A That's r i g h t . 

Q General Motors, although the l a r g e s t auto 

manufacturer in the country, does not have enough 

leverage witu Souttiern P a c i L i c to make them l e t Union 

P a c i f i c Into the pla n t . I s that c o r r e c t ? 

A They're c e r t a i n l y making them bleed. 
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Q W e l l , but Southern P a c i f i c has n e v e r t h e l e s s 

p e r s i s t e d i n say i n g i t has the l e g a l r i g h t t o keep the 

Onion P a c i f i c o u t . 

A What can i t do? My u n d e r s t a n d i n g from General 

Motors I s t h a t they have a l r e a d y taken the business t h a t 

they i n t e n d e d t o take away from the Southern P a c i f i c 

away from i t . 
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Q So General Motors has no remaining leverage 

with Southern P a c i f i c ? 

A Tnat may w e l l be. 

Q And how about Santa Fe? Do they have leverage 

with Santa Fe? ) 

A Sure. And they have ta l k e d to me about i t , 

too. 

Q Now 

A They have i n c r e d i b l e leverage. 

Q But the leverage hasn't gotten the UP into the 

plan t . 

A Because the Southern P a c i f i c i s apparently 

w i l l i n g to r o l l the dice and come up a l o s e r . 

Q What i s the l o s i n g ? 

A General Motors t o l d me i t d i v e r t e d from 

Southern P a c i f i c . as a r e s u l t of t h i s a c t i o n by Southern 

P a c i f i c , t r a f f i c worth $50 m i l l i o n a year. 

Q So you think that the plant looks l i k e i t ' s 

wort; more than $50 m i l l i o n ? 

A I s a i d I think they're a l o s e r . I think I t 

was a big mistake. 

JUDGE HOPKINS: I think t h i s wcnld tae a good 

time for a r e c e s s . We'll r e c e s s u n t i l 2:00. And I ' l l 

n o t i f y you now, we w i l l s t a r t a t 9:00 o'clock tomorrow 

morning rather than 9:30. 

•, 'I 
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(Whereupon, at 12:45 o'cloohi p.m. the hearing 

receased, to reconvene at 2:00 o'clock p.m. t h i s saae 

day.) 
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1 AFTERNOON SBSSIOM 

2 (2:00P.M.) 

3 JODGB HOPKINS: Let's g***̂  back on the record. 

* Mr. Kharasch. 

S Whereupon, 

8 THOMAS J . FITZGERALD 

7 the witneaa on the stand at the time of the r e c e s s 

8 resumed the stand, and having been p r e v i o u s l y duly sworn 

9 by the A d a i n i s t r a t l v e Law Judje, was f u r t h e r exaalned 

10 and t e a t l f i e d aa f o l l o w s : 

CROSS EXAMINATION - RESUMED 

12 BY MR. KHARASCH: (Resualng) 

13 Q Mr. F i t z g e r a l d , picking up the topic we were 

14 diacuaalng before the lunch break. I s i t p o s s i b l e for a 

15 t r u c k i n g coapany to coapete for the kind of t r a f f i c that 

16 coaea xn and out of the General Motors plant or 

17 autoaobile aanufacturing plant g e n e r a l l y ? 

18 A Yes. I think i t i s . And I think they 

19 probably have been awarded at l e a s t soae p a r t s , 

20 although I can't t e l l you which p a r t s . 

21 Q Can a trucking company compete for a l l the 

22 type of s e r v i c e that you understand General Motors wa.5 

23 asking at the plant? 
I 

A I don't know th»^ a s i n g l e tt jmpany 

i could, but t think in the aaqr»»qate, truck cowpaniet-
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c o l l e c t i v e l y could. 

Q Why could a s i n g l e truck company not? 

K L j u s t don't know of any of them that would 

have the d i f f e r e n t types of equipaent that would be 

required preaently. I would c e r t a i n l y think that any 

period of t i a e they could gear up to compete, a a i n g l e 

one of thea, but I don't know that any of thea haa the 

a i s e , the equipaent, to be able to take that on. In 

addition to whatever other buainaaa c o a a i t a e n t they 

aight have today. 

Q So i t looks l i k e for t h i s G.M. plant that 

there waa c o a p e t i t i v e bidding or c o a p e t i t i v e tenders 

being offered by r a i l r o a d a and truck coapanies, and the 

r a i l r o a d s i n general seea to have won out in e good b i t 

of the t r a f f i c at l e a s t . 

A C e r t a i n l y a good b i t of the t r a f f f i c . 

Q And aa to the two r a i l r o a d s that wore 

p r i n c i p a l l y i n t e r e a t e d in the t r a f f i c , the UP seeas to 

have offered a better package than SP. 

A Better in the eyes of General Motors. They 

seea to have accepted i t . 

Q Now, there's one point l e f t over f r o a before 

lunch that I've been able to r e f r e s h my r e c o l l e c t i o n at 

the map. I f I talk loud, could you turn around and looK 

the aap? 
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A Yes, s i r . 

Q On your aap, the red i s the SP and the blue i s 

the Santa Fe. And when we yet to Kansas c i t y here, to 

get over to S t . Lo u i s , i t has to be, i t seeas to ae, i f 

you are at Kansas c i t y , i t has to be by the trackage 

r i g h t s of the SP between S t . Louis and Kansas C i t y . 

A Well, I don't know that that'a e n t i r e l y t r u e , 

• t l e a s t in theory. The Southern P a c i f i c purchased the 

trackage of the Chicago Rock i s l a n d P a c i f i c . i guess 

i f . part of the Tucumcari purchase, but in any event 

they purchaaed i t . 

Now, as I understand i t , portions of that 

r a i l r o a d are e i t h e r not operable or are only operable at 

very slow speed.. And when the opportunity presented 

i t s e l f to the Southern P a c i f i c to jump in with the 

UP-MP-WP merger case ano try to get trackage r i g h t s , 

rather than r e h a b i l i t a t i n g t h e i r own l i n e between Kansas 

C i t y and S t . Lo u i s , they lumped on i t . 

Q I s the old KOCK .siaad Line shown at a l l on 

t h i s aap. which I b e l i e v e i s the aap the SFSP subu.Uted 

to the C o a a i s s i o n as t h e i r system aap? i s i t shown xn 

color on t h i s aap? 

A I have a s a a l l e r v e r s i o n of the same thing 

you're looking at and apparently west out ot u ... 

.nd e a s t out of Kansas C i t y , tnere do appeac ,e two 

20 
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separate r a i l l i n e s that look as I f tbev converge for 

the center portion there between the two c i t i e s . 

But to be honest with you, I r e a l l y don't know 

whether those are intended to d e p i c t operation over the 

Rock I s l a n d or not. 

Q In any event, I think you answered e a r l i e r 

that a f t e r an SFSP aerger. I f i t ' s approved, you would 

Intend to operate over the trackage r i g h t s . 

A That's the present p l a n . Now, I f we had f 

pay what I contend i s the appropriate p r i c e , presuaably 

the uneaper answer would be to r e n a o i l i t a t e the Rock 

lalan.! or to buy another r a i l r o a d t h a t ' s out there. 

Q In the caae of the GM p l a n t t h a t we were 

d i a c u s s l n g , was ^here any in«-er i - n - t - e - r -- aodal 

s e r v i c e that was s u c c e s s f u l i n bidding for the t r a f f i c ; 

that i s , r a i l and truck combined? 

A Yes, I guess, as I understand your question. 

Q Describe that s e r v i c e . 

A The Union P a c i f i c I s handling automobile p a r t s 

out of various apparently eastern o r i g i n s into i t s ramp 

at Oakland, and then trucking over to Fremont. 

Q When one looks at an intermodal movement, I 

think you described before, you have to look at — I 

suppose I t ' s t r u c k / r a i l . You have to look at the c o s t 

of loading into the truck, the trucking c o s t s , the c o s t s 

20 
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o f l o a d i n g o u t of the t r u c k i n t o t h e r a i l c a r , and t h e n 

a t d e s t i n a t i o n . 

A No. I guess we're not t a l k i n g about q u i t e t h e 

saae t h i n g . You're speaking o f what t r a d i t i o n a l 

r a i l r o a d types would r e f e r t o as t r a n s l o a d i n g . When I 

t a l k about i n t e r m o d a l , I'm t a l k i n g about a t r a i l e r 

t h a t ' s oacked up t o the customer's dock, i t ' s loaded 

i n t o the t r u c k t h a t goes i n the near r a i l r o a d piggyback 

ramp. The t r a i l e r I s p h y s i c a l l y l i f t e d , whether 

m e c h a n i c a l l y or up an i n c l i n e , o n t o a r a i l f l a t c a r , 

shipped t o d e s t i n a t i o n , and then the procedure i s 

r e v e r s e d ; o f f the r a i l c a r , on t o t he highway, and o u t t o 

the consignee's dock. 

That's what I r e f e r t o as our i n t e r m o d a l 

s e r v i c e o f f e r i n g . 

0 Now, are t h e r e o t h e r types o f i n t e r m o d a l 

a e r v i c e such as s e r v i c e t h a t comes from, l e t ' s say, 

t r u c k i n g t o a p o i n t where the commodity i s loaded i n t o a 

r a i l car? 

A Yen. And aa I say, c u s t o m a r i l y we would r e f e r 

t o t h a t as t r a n s l o a d l n g . 

Q T r a n s l o a d l n g . And I n t r a n s l o a d i n g t o see 

whether t h a t i s econo.nic, you have t o see what the c o s t s 

are o f the l o a d i n g i n t o the t r u c k , i f t h a t ' s the f i r s t 

l o a d ; t h e t r u c k t r a n s p o r t a t i o n ; t h e o f f l o a d i n g o f the 
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truck into a r a i l c a r ; and then the r a i l 

t r a n s p o r t a t i o n . 

A Sure . 

Q I s the trackage r i g h t operation between Kansas 

C i t y and S t . 4,ouis of the SP, i n your judgment, 

e f f i c i e n t ? 

A I don't know anything about the operation per 

se. 

Q Would you define what you mean by e f f i c i e n t as 

used in your statement? 

A What page? 

Q You used the word s e v e r a l times throughout the 

s t a t e a e n t . 

A I would appreciate i t i f you would l e t ae t r y 

to define i t m the context i n which I use i t . 

Q You say you would a a i n t a i n e f f i c i e n t j o i n t 

routes at page 9. Define " e f f i c i e n t , " p l e a s e . 

A I think we d i s c u s s e d t h i a s u b j e c t l a s t time. 

This i s with reference to the j o i n t route and ra t e 

p o l i c y that we enunciated in October. And e f f i c i e n t i n 

t h i s context means, as i suggested, a va r i e t y OL f a c t o r s 

goins into the determination of route e f f i c i e n c y . One 

I s c e r t a i n l y the customer's preference; another i s 

s e r v i c e , d i r e c t as against c i r c u i t o u s ; the general 

t r a f f i c l e v e l s that can be a a r s h a l e d to move over a 

ALDERSON REPOP' -i ̂  
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. , . l those things, together with the 
p a r t i c u l a r gateway; a i l tno 

. i n a r a i l r o a d s would be f a c t o r s 
c o s t of the p a r t i c i p a t i n g r a i l r o a 

•.h*t were on e f f i c i e n c y . 
that were page 

i»i as vou use tne ten" 
Q YOU are not able, as yo 

. -of to give us a formula 4„ \7our statement, to g i v ^ 9 or elsewhere In your 

i s n ' t c o s t j u s t , i a i t ? 
for e f f i c i e n c y ? I t i s " t co 

I t ' s not j u s t c o s t . 

4- not n - e s s a r i l y the 
Q The lowest c o s t route i s not 

„ost e f f i c i e n t route. 

, . would say that g e n e r a l l y however, the lowest 

c o s t route I s the most e f f i c i e n t route; yes - i f VOU 

capture a l l the c o s t s . 
f r-ost 1 b e l i e v e you t o l d 

Q And those elements of cost 

. . are v a r i a b l e c o s t , f u l l - o s t . 
Mr. Auerbach t h i s morning, are 

and p r o f i t ? 

] Z\.o.. n.v. « c.c.pt...a in ' 

e f f i c i e n c y ? 
, -*asure e f f i c i e n c y , you can 

^ I think as you measure 

. e n e r a l l y concentrate on the v a r i a b l e c o s t becau.. the 

others, f i x e d and the cost of c a p i t a l , are g e n e r a l l y 

going to be givens i n t h i s equation. 
q that you w i l l maintain 

Q When you say on page 9 that y 

« now. you are going to then 
e f f i c i e n t through rouces - now. y 

*.h*. lowest v a c i a b l e c o s t 
maintain routes that are the lowes 

24 
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route? 

A I would think so; yes. 

Q L e t ' s say we are comparing a j o i n t route of A 

and B. The j o i n t route of A and B has to be lower 

v a r i a b l e c o s t than the s i n g l e l i n e route c a r r i e r A alone 

for you to maintain the route. i s that r i g h t ? 

A NO. We'll maintain the route in any event. 

Q Oh, y o u ' l l maintain a l l routes, whether or not 

they're e f f i c i e n t ? i s that what you mean? 

A Sure. 

Q That's not what you say on page 5 — page 9. 

You don't say y o u ' l l maintain a l l routes. You say 

y o u ' l l maintain e f f i c i e n t through routes. 

A Well, t h a t ' s r e a l l y together with the notion 

that the route, of course, i s going to be used; that i f 

the customer uses the route, we're going to maintain the 

route. 

Q So we should r e s t a t e what your p o l i c y i s going 

to ue i n the f u t u r e . You say your p o l i c y w i l l be to 

a a i n t a i n a l l through routes that customers use. 

A We w i l l provide s e r v i c e to any gateway where 

the customer wants, i t , commensurate with c o l l e c t i v e l y 

the customer's w i l l i n g n e s s to use the route. Yes. 

Q I don't think you're answering my question 

d i r e c t l y . And I b e l i e v e -- i t ' s a question of 

20 F 
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maintaining e f f i c i e n t through route«» You underlined 

the word "maintain" on page 9 of your statement. 

Now, when you say you w i l l maintain e f f i c i e n t 

through routes, do you mean that you w i l l maintain a l l 

through routes that the customers use? 

A Assuaing that colle<^;tlvely the customers use 

I t to the extent necessary to cover the co s t of stay i n g 

In business at that l o c a t i o n . 

Q Whose co s t of st a y i n g in t u s l n e s s ? 

A Ours. 

Q You mean you might abandon trackage. We 

understand that. 

A Yes. 

Q But i f you don't abandon ttie trackage, are you 

committing Santa Fe Southern P a c i f i c to maintaining a l l 

through routes that customers use? 

A That's e x a c t l y what I'm doing. And what I'm 

saying i s that the cost that we charge i s going to be a 

r e f l e c t i o n of our co s t In that regard, but the route 

w i l l be there. 

Q The route w i l l be there, but you might r a i s e 

the r a t e s i f you're not making enough money. 

Now, i f what cases w i l l you r a i s e the r a t e s ? 

A I f they're f a i l i n g to cover our c o s t s . 

Q And your costs are what? V a r i a b l e c o s t s ? s 

ALDERSON REPORTING COMP 

20 F ST., N.W , WASHINGTON, D C. 20001 a^^, 026-9100 

n n 1 I 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

9993 

that what you t o l d me? 

A V a r i a b l e c o s t s at the minimum. And beyond 

th a t , you need some c o n t r i b u t i o n above and beyond. 

Q And how much is the contritutlon that you will 

require in order to maintain a joi.it --

A I can't t e l l you that In any given case. As 

you know, the Commission i s authorized and the industry 

r e q u i r e s the a b i l i t y to p r i c e d i f f e r e n t i a l l y , and we 

w i l l continue to do that. 

Q Well, I'm not i n t e r e s t e d in the p r i c i n g 

d i f f e r e n t i a l . I'm i n t e r e s t e d i n your s o - c a l l e d 

commitment to maintain e f f i c i e n t through routes and 

s e r v i c e s , which you t a l k on page 9 and elsewhere on your 

statement. 

A Which doesn't say anything, s i t , about r a t e s . 

Q You're j u s t saying the route w i l l remain 

open. 

A I don't know why that i s so hard to 

under stand. 

g The route w i l l remain open i f i t ' s used, 

whether or not i t ' s e f f i c i e n t . I s that what you mean? 

A I'm saying that insofar as th-re i s use made 

of a p a r t i c u l a r route, to the extent i t i s economical 

for us to stay In business, we w i l l continue to allow 

t r a f f i c to move in that regard. 
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Q To the extent i t ' s economic for us to stay in 

business means that you won't abandon the t r a c k . 

A Or the interchange. 

Q Or the interchange. And that i s covering your 

v a r i a b l e coats? Or do you r e q u i r e more than that? 

A Well, : don't think I've d e a l t with the 

aubject j f c o s t s in that regard, have I ? 

Q I don't know. I t ' s your comaitaent that you 

say that the ICC has simply to hold you to i f you do 

anything contrary to I t . 

A I f we can cover our v a r i a b l e c o s t s , I can't 

think of a s i n g l e instance in which we would not want to 

continue to provide s c i v i c e . 

Q Now, l e t ' s t a l k about r a t e s over these j o i n t 

routes. What i s your commitment, i f any, about r a t e s 

that you want the Commission to hold you to? 

A The t h i r d sentence of the f i r s t paragraph, 

SFSP-C-2, says t h a t : "Postmerger d e c i s i o n s with respect 

to j o i n t r a t e s w i l l be made on a case-by-case b a s i s 

based on the r e l a t i v e c ost and s e r v i c e c a p a b i l i t i e s of 

the r e s p e c t i v e routes, as w e l l as the t r a n s p o r t a t i o n 

needs of our shippers." 

That's the operative sentence Wi.tn respect to 

r a t e s . 

Q Let's see i f we can sharpen up that sentence 

ALDERSON REPORTING COMPA 
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T^ fcilll bf» bA'^ed on these so we know your meaning. I t wxix 

f a c t o r s i n what way? 

MB. NELr.ON: Your Honor, I ' d l i k e t o o b j e c t t o 

t h i . l i n e o f q u e a t l o n s because i t was gone i n t o ad 

nauaeua i n October, t h . '.ary same document, by Mr. 

Kharasch. 

MR. KHARASCH: Nc, I never had t h i s document. 

I a. rea d i n g page 9. I see I t on page 18, and I see i . 

t h r o u g h the t e s t i m o n y h e r e . - A l l the C o a - l s . l o n has t o 

do l a h o l d us t o our p o l i c y . " 
JUDGE HOPKINS: You've bean a r c j j i n g t h i s 

e f f i c i e n c y f o r some t i m e . 

MR. KHARASCH: I want a d e f i n i t i o n . I'» n o t 

a r g u i n q w i t h him. 

JUDGE HOPKINS: I tho u g h t we had s a i d b e f o r e 

i t ' s r a t h e r d i f f i c u l t t o coae up w i t h an ex a c t 

d e f i n i t i o n o f e f f i c i e n c y . 

MR. KHARASCH: Oh, I don't t h i n k t h e i r 

commitment means - i t means n o t h i n g a t a l l . I t ' s a 
Ri.f thev seem t o mean s o a e t h i n g by use l e s s commitment. But tney seem 

i t , and t h i s i s supposed t o p r o t e c t us a g a i n s t 

a n t l c o r p e t l t l v e e f f e c t s . .o I t h i n . I ' - e n t i t l e d t o 

i n q u i r e i i he i s emphasizing I t on pages 9 and 18. and I 

«lll f i n d some more i f you want, what he aean. by what 

,e says. 

ALDERSON Rt 
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NR. NELSON: He explained what ne mean, by the 

p o l i c y which i s merely being quoted on page 9. 

JUDGE HOPKINS: Go a l i t t l e BOte, but not too 

e x t e n a i v e l y , Mr. Kharasch. 

BY NR. KHARASCH: (Resualng) 

Q Let ae aak you aoaething rather a l a p l e . You 

underline on page 9 the word " a a i n t a i n e f f i c i e n t through 

routes." Doea that imply that you are not c o a a l t t l n g to 

e a t a b l l a h any new e f f i c i e n t routea, j u a t keep thoae 

you've got? 

A Well, t h a t ' s Intended to aay that we're not 

holding o u r s e l v e s out to c r e a t i n g new e f f i c i e n t j o i n t 

routea. On the other hand, the AAR-NIT League agreeaent 

In Bx Parte 456 doea have a s e c t i o n . S e c t i o n S 

s p e c i f i c a l l y as I r e c a l l i t , which d e a l s with the 

establishment of new j o i n t routes. 

And to the extent that that u l t l a a t e l y f i n d s 

i t a way into the Code of Federal Regulations, we are 

Indeed holding o u r s e l v e s out to e s t a b l i s h i n g new 

routes. 

Q I s there any case In which you would e s t a b l i s h 

a througn toute or a through r a t e with soaeone e l s e 

where you would make l e s s p r o f i t than you would i f you 

c a r r i e d i t y o u r s e l t , even though a new route might be 

MOI e ett..cier. t? 

W.. WASHINGTON, L 
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A We have p r e s e n t l y In e f f e c t a great aa.iy j o i n t 

r a t e s with our f r i e n d l y connections. The sua and 

aubatance of the AAR-NIT League agreement i s to 

e a a e n t l a i l y freeze In place a l l e x i s t i n g j o i n t r a t e a 

that are In f a c t uaed by ahippera. 

Xn the event we were to endeavor to c a n c e l a 

j o i n t r a t e , assuaing t h i s dues become part of the CFR, 

anyone finding that conduct to be a n t i c o m p e t i t i v e or 

otherwise o b j e c t i o n a b l e would have the r l g i t to make 

auch a s s e r t i o n s before t h i s C o a a i s s i o n . And assuaing 

that they were able to prove those a a s e r t l o n s , we would 

be prohibited froa c a n c e l i n g the j o i n t l i n e r a t e s . 

So the answer i s c e r t a i n l y to the extent that 

we have in place j o i n t r a t e a now which would earn l e s s 

aoney than aingle l i n e r a t e s , we would keep thea. And I 

aight go a step further and say we're s t i l l Baking j o i n t 

r a t e a with your coapany by c o n t r a c t which a f f o r d ua 

considerably l e a s p r o f i t than we would get i f we handled 

the t r a f f i c a i n g l e l i n e . And I auapect that in view of 

the d e s i r e of custoaera to handle t r a f f i c in a v a r i e t y 

of ways, that w e ' l l continue to do so. 

Q The aachinery then that you imnK tne 

Coaaission would use, according to your s t a t e a e n t on 

page 18, to hold you to your p o l i c y i s such machinery ;v s 

Might come out of t h i s NIT League AAR agreemenx.» 

ALDERSON REPORTING COMPA' 
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A The comaission has power to hold us to t h i s 

agreeaent which i s found in the s t a t u t e and e x i s t s 

separate and apart froa anything that may coae out of 

the AAR-NIT League agreeaent. 

Q That's about canceling r a t e s ? I mean 

canceling routes. 

A Yes. 

Q Do you think the Coaaission has any power to 

force you to c r e a t e new e f f i c i e n t j o i n t routes? 

A Yea. 

Q Does the Comalsaion have any power to force 

you to aake c o n t r a c t r a t e s with anyone e l s e ? 

A I have to say I'm not aware of any such 

power. 

Q Have you in recent years saen any Ccmmission 

proceeding i n which anyone was forced to make a j o i n t 

r a t e ? 

A NO, but I seen cases where the Commissior. has 

di r e c t e d what a p a r t i c u l a r rate should be. Now, whether 

i t ' s a c o n t r a c t or not i a probably l e s s Important than 

the substance. 

Q In ge n e r a l , do you think i t ' s a gouu idea, Mr. 

F i t z g e r a l d , to have the Commission a c t i v e l y engaged in 

day-to-day r e g u l a t i o n of r a i l r o a d r a t e s ? 

A No, I don't think i t ' s a goua laoa. 

ALDERSON REPORTINr, COMPAN 
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Q L e t ' s turn to a new t o p i c for a moment. Was 

2 the Santa Fe a f f e c t e d , as p r e d i c t e d , by the r e s u l t of 

3 the Onion P a c i f i c / M i s s o u r i P a c i f i c d e c i s i o n ? 

* A In what respect? 

5 Q Did you lose t r a f f i c aa predicted? 

6 A Let ae j u s t say, I don't know abot the "as 

7 predicted" p a r t , because I don't know what those 

8 p r e d i c t i o n s were. But I can t e l l you, we l o s t t r a f f i c 

9 and are continuing to lose t r a f f i c . 

10 Q As a r e s u l t of the OP-MP-WP merger? 

11 A Yes. 

12 g And have you found that the Onion P i c i f i c has 

13 been s u c c e a a f u l in d i v e r t i n g t r a f f i c ? 

14 A Yea. They do i t , I aig h t say, by lowering 

15 r a t e s , not oy in c r e a s i n g them. And I would suspect that 

16 the noose would get even t i g h t e r around the Santa Fe's 

17 neck i f In f a c t the much taliced about merger between 

18 Onion P a c i f i c and your c l i e n t comes to pass. 

19 Q Two such powerful r a i l r o a d s would s u r e l y be a 

20 c o a p e t i t i v e f o r c e . 

21 A Indeed. 

22 Q Two such e f f i c i e n t r a i l r o a d s . 

23 A I should say. 

24 Q You used the word " f r i e n d l y connection" in 

your answer a couple of questions back. Would you 

i 

TON, U.C, 
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define what you aean by f r i e n d l y connection? 

A F r i e n d l y connection i s a t a i l r o a d that has a 

p o s i t i v e motivation in wanting to work with the r a i l r o a d 

that I t connects with. 

Q For example, a connection might be f r i e n d l y to 

ae as a r a i l r o a d i f I as a r a i l r o a d can d e l i v e r some 

t r a f f i c to them that they can c a r r y on to d e s t i n a t i o n , 

that they wouldn't get otherwise? That would make them 

f r l e n d l y ? 

A That's r i g h t . 

Q Back in the good old days when we had the 

A p p l i c a n t s ' opening ntatementa under c o n s i d e r a t i o n here, 

a fellow named Mr. John J . Schmidt in SFSP 12 on page 3 

a a i d , when he was t a l k i n g abcic the Burlington Northern 

merger, he s a i d : "When the Burlington Northern merger 

was completed in Noveaber 1980, our expectationa began 

to be f u l f i l l e d . ATSF haa l o s t valuable north-south 

BOveaents of g r a i n and l o a t I t s f r i e n d l y connection with 

the F r i s c o at Avard, Oklahoma, ATSF's most e f f e c t i v e 

acceas to expanding markets In the southeastern United 

S t a t e s . " 

Do you agree with your chairman, Mr. Schmidt, 

that the Santa Fe l o a t valuable north-south movements of 

gr a i n from the Burlington Northern? 

A Yes. 
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Q Do you agree that i t l o s t a f.riendiy 

connection with the F r i s c o at Avard? 

A Oh, to some extent. We s t i l l p a r t i c i p a t e In a 

aoveaent with the Burlington Northern from Avard, but 

I t ' s s i z e has decreased s u b s t a n t i a l l y . 

Q And was that f r i e n d l y connection your most 

e f f e c t i v e access to the expanding markets in the 

southeastern United S t a t e s , as Mr. Schmidt said ? 

A Yes. 

Q On page 5 of Mr. Schmidt's statement, he aaid 

t h a t : "Because of the Union P a c i f i c r a i l c o n s o l i d a t i o n 

with the Missouri P a c i f i c , major segments of Santa Fe's 

and Southern P a c i f i c ' a business are now vulnerable to 

the s u b s t a n t i a l power of the new Union P a c i f i c system." 

Do you agree with that? 

A I c e r t a i n l y do. 

Q Now, was the Union P a c i f i c merger a blow to 

the Southern P a c i f i c a l s o ? 

A I'm sure i t waa. 

Q Did they l o s e f r i e n d l y connections? 

A They l o s t the Union P a c i f i c at Ogden for one, 

and I'm sure they l o s t o t h e r s . 

Q Both the Santa Fe and the Southern P a c i t i c 

t o l d the Commission that these t r a f f i c l o s s e s and l o s s 

of f r i e n d l y connections would happen, <2A'.i they not? 

ALDERSON REPORTING COMPANY, INC. 
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A I 'm sure they d i d . 

Q I s the Central Corridor different In behavior 

of shippers and c a r r i e r s from the Southern Corridor? 

A I think i t i s a l i t t l e d i f f e r e n t , but I t ' s a 

difference of degree. I think our general notion -- and 

i t ' s r e a l l y nothing more than a notion -- i s that 

because of the more mountainous terrain in the Central 

Corridor, there i s somewhat l e s s pervaaive truck 

competition than there i s in the Southern Corridor. 

There's no shortage of i t , to be sure. 

Q Let's see i f we can shorten down some of the 

examination on counsel's exhibits MKT-C-64, 65, 66, and 

67. 

A Okay. 

Q In 64, 65, 66, and 67, I have attempted, Mr. 

Fitzgerald, f i r s t to extract the positions of these 

companies and the arguments of these companies as to the 

proper market to be looked at. 

Will you agree that both the Santa Fe ano the 

Southern P a c i f i c urged the Commission to look at 

railroad freight transportation as the uarket to be 

looked at in the UP-MP merger? 

MR. NELSON: I want to renew my objection 

because Mr. Fitzgerald would have to s t a r t looking 

through those documents to see I t . 

ALDERSON REPORTING COMP 
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1 MR. KHARASCH: I f you l i k e , 1 w i l l point you 

2 to --

3 JUDGE HOPKINS: Why don't you point to the 

4 s p e c i f i c ones? I ' l l allow I t . 

5 BY MR. KHARASCH: (Resuming) 

6 Q A l l r i g h t . L e t ' s s t a r t with 64. 

7 JUDGE HOPKINS: I f Mr. F i t z g e r a l d knows 

S g e n e r a l l y , then there's no sense In our going through 

g each of the s p e c i f i c ones. 

10 BY MR. KHARASCH: (Resuming) 

11 Q I s t a r t at page Roman 1-35 in MKT-C-64 in 

12 which the Santa Fe b r i e f says r a i l r o a d f r e i g h t 

13 t r a n s p o r t a t i o n i s the proper product market in which the 

14 c o a p e t i t i v e e f f e c t s of these t r a n s a c t i o n a should be 

Ig analyzed. 

16 A Okay. 

17 Q Oo you f i n d I t at page 35 of that aecvlon as 

18 extracted? 

19 A Yes. 

20 Q Now, looking at that, do you agree or disagree 

21 that r a i l r o a d f r e i g h t t r a n s p o r t a t i o n i a the proper 

22 product market in which competitive e f f e c t s should be 

23 analyzed i n t h i s case here? 

24 A In t h i s case r i g h t here today? 

25 Q Right here today. 

ALDERSON REPORTING COMPANY -̂C 
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A 

Q 

A 

Q 

case? 

case. 

No. I don't agree. 

That's wrong? 

That's wrong. 

Even though the Santa Fe s a i d i t was i n the OP 

I don't know what the reco.d was in the UP 

Q I see. And w i l l you accept, by looking at 

MKT-C-66, at page -- in t h i s case i t i s Roman I I I - 9 --

the Southern P a c i f i c began to argue that the appropriate 

markets are r a i l r o a d t r a n s p o r t a t i o n of s p e c i f i c 

commodities between I n d i v i d u a l o r i g i n and d e s t i n a t i o n 

points? 

That was t h e i r p o s i t i o n , was i t not? 

A That's what the Southern P a c i f i c argued in the 

OP-Missouri Pacific-Western P a c i f i c merger; yea. 

Q And you disagreed with that? 

A I do disagree with I t . 

Q And does the SFSP disagree with that? 

A Yes, i t does. 

Q But i s i t not true, Mr. F i t z g e r a l d , that the 

Coaaission s a i d , you knowr t h i s i s r i g h t and we w i l l 

consider r a i l - t o - r a i l t r a n s p o r t a t i o n as the appropriate 

aarket in which to measure competitive impacta. 

A I don't know. I f the Commission did, I t 

ALDERSON REPORTING COMPANV 
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the Commission was wrong. 

Q I see. so the Santa Fe argument was wrong and 

the SP argument was wrong and the Commission I s wrong. 

A Well, t h a t ' s the premise on which you asked 

the question. i t c e r t a i n l y would not be c o r r e c t to do 

so in t h i a case. 

Q Has there been any change in law — and you 

are a lawyer, so perhaps you could answer t h i s — has 

there been any change in law s i n c e the date of the 

Commission's d e c i s i o n in t h i s case? 

A In the Onion P a c i f i c caa«? T I -
^Hv-itxi, case/ I m not aware of a 

change in the law. 

Q Has there been a change in r a i l r o a d market 

ahare between 1982 and 1984 g e n e r a l l y ? 

A Yes. I t ' s d e c l i n e d . 

Q I s that so? What's the source c f that? 

What's the source of your st a t e a e n t t n a . i t ' s d e c l i n e d ? 

A Personal knowledge. 

Q According to f i g u r e s from Transportation 

P o l i c y A s s o c i a t e s - t r a n s p o r t a t i o n i n America - which 

are the f i g u r e s that are published in the s t a t i s t i c a l 

e x t r a c t of the United S t a t e s , the r a i l r o a d market share 

between 1982 and '84 went from 36 percent to 36.6 

percent. 

Do you have d l f t e . e n c t i g u r e s , or does your 

ALDERSON REPORTING COM''- ' . , 
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gut t a l l you --

A 

Q 

A 

Q 

A 

Q 

I do have some d i f f e r e n t f i g u r e s . 

Where would your f i g u r e s come froa? 

DRI. 

DRI? 

Data Resource I n s t i t u t e . 

You think Data Resource's f i q u r e s are more 

r e l i a b l e than the Tra n s p o r t a t i o n P o l i c y A s s o c i a t e s ? 

A I don't know anything about Transportation PA, 

whatever i t i s . I do know that the f a c t there has been 

a d e c l i n e in r a i l market share squares with ay personi.1 

experience. I know that we have l o s t a a j or segments of 

our business to highway. 

Now, perhapa I f you are meaaurlng i t on aoae 

s o r t of a t o n - B i l e b a a l s or soaething l i k e t h a t , in 

which unit c o a l t r a i n a can maKe up for great q u a n t i t i e s 

of much more rBaunerative t r a f i i c , I would have no o a s i s 

for disagreeing with the data that you're t a l k i n g 

about. But In teraa of d o l l a r va.'ue of tr anapc r t a t ion, 

there has been a considerable cnange from 1982 to 1985. 

And i t has been in the d i r e c t i o n of trucks gaining and 

r a i l s l o s l n j . 

Q Did you know when you were w r i t i n g your 

statement or approving someone w r i t i n g your statement in 

t h i s caae, that a d i f f e r e n t p o a l t l o n as to the 
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appropropriate market for measuring competition had been 

taken in the UP-MP case? Did you know that? 

A I'm sure I was aware of i t . 

Q You were aware of i t ? 

A Yea. 

Q And you were aware that the Southern P a c i f i c 

had a l s o taken a d i f f e r e n t p o s i t i o n , or not? 

A That's the way these cases are fought out, Mr. 

Kharasch. I gueaa i t a l l dependa on what s i d e you're 

on. But you won't aee me having t e s t i f i e d i n any manner 

contrary to the way I ' a t e s t i f y i n g today. 

Q Now, auppose Mr. Cena had t e s t i f i e d c ontrary 

to the aanner that you are t e e t i f y i n g today. Then you 

would j u s t say Mr. Cena waa cutti'ftg h i s c l o t h to f i t the 

caae he waa t e s t i f y i n g in? 

A Perhapa. 

MR. NELSON: I would l i k e to again renew uy 

objection to t h i s l i n e ot question*^. we have pleadings 

In d i f f e r e n t cases not p a r t i c i p a t e d In by Mr. 

F i t z g e r a l d , based upon an e n t i r e l y d i f f e r e n t record. 

JUDGE HOPKINS: Well, he's asking h i s opinion. 

r e a l l y . 

MR. KHAPASCH: And I'm attempting to show 

that — 

JUDGE HOPKINS: I'm allowing the questions. 

ALDERSON REPORTS' 
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1 Go ahead. 

2 MR. KHARASCH: I think the strength ani u e l i e f 

3 to be accorded to the position depends on whether it'& 

4 been consistent. 

5 JUDGE HOPKINS: Go ahead. 

6 BY MR. KHARASCH: (Re«>ialng) 

7 Q Would you agree, looking at page 1-82 uC 

8 MKT-C-64, where we have an aoiairing quote froa Santa Fe 

9 president Cena -- do y"u see In the aiddle of the page 

10 that quote? 

11 Juat above that block quote, i t says: 

12 "Wherever the new Onion P a c i f i c systea haa available a 

13 long haul route reasonably adequate to handle a 

14 aoveaent. Onion P a c i t i c can ue expected to take the 

15 pricing and contracting actions necessary to draw the 

Ig Bovestent away froa other railroads and to i t s new systea 

17 routes. " 

18 Now, do you agree that Union P a c i f i c (a) could 

19 be expected to do that; and (b), do you agree that i t 

20 has done that? 

21 A I don't know whether i t could have been 

22 expected to do i t at the t i a e . I juat don't know one 

way or the other. There are c»^.tainly lautances where 

i t haa done i t — San Antonio coal aoveaent being the 

26 aost recent. 
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Q Can the SFSP be expected to take the p r i c i n g 

and c o n t r a c t i n g a c t i o n s necessary to draw aoveaents away 

froa other r a i l r o a d s into the new SFSP s y s t e a ? 

A Where the new s i n g l e l i n e would be aore 

e f f i c i e n t , yes. 

Q And can i t be expected to draw the aoveaenta, 

r e g a r d l e s s of e f f i c i e n c y , waere you have a v a i l a b l e a 

long haul route reasonably adequate to handle the 

aoveaent? • 

h I don't think so. 

Q I t would only be i f the aoveaent was e f f i c i e n t 

that you would draw i t away? 

A Yes. 

Q And does e f f i c i e n c y , aa you have j u a t used the 

word, aean anything a p e c i f i c , or i s i t as vague aa 

e f f i c i e n c y aeans in your p o l i c y i n your SF3P-C-2? 

A I don't think i t ' s vague at a l l . But i t does 

a l s o Include, as I aentioned j u s t a l i t t l e b i t ago, 

shipper p r o f i t s . You take, for example, the movement of 

ford automobiles from Kansas C i t y to Houston, where 

today we could handle those on a s i n g l e l i n e b a s i s . 

Because of Ford's i n t e r e s t in keeping your 

l a . i r c a d in the route, we agreed to abort haul ourselvea 

In Seeley, Texaa, handling only Seeley to Houston, and 

giving your r a i l r o a d the l i o n ' a share of the revenue. 
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1 That's an example, i f you w i l l , of shipper 

2 leverage. I t ' s a l s o an example of our w i l l i n g n e s s to do 

3 what the customer i s i n t e r e s t e d i n , and I don't thinic 

4 that's going to change one b i t a f t e r the merger. 

5 Q So i t would be e f f i c i e n c y as a o d i f i e d by 

6 shipper preference. 

7 A That's the reason I to l d you e a r l i e r on, I 

8 don't think that you can come up with a formula which i s 

9 going to handle every case. And t h a t ' s the reason we 

10 s a i d in t h i a route and rate p o l i c y , the ra t e d e c i s i o n s 

11 are going to be handled on a case-by-case b a s i s . That's 

12 the only way I know how tc do i t . 

13 I t would be nice i f we could put i t a l l on the 

14 computer and have the answer s p i t out, but t h a t ' s not 

15 the way i t works. 

16 Q Look at MKT-C-6S. I ' a looking at page 50 of 

17 t h i s reply b r i e f of the Santa Fe, where I see a vigorous 

18 arguaent that the Union P a c i f i c ' s economic s e l f - i n t e r e s t 

19 wouid cause i t to compete vigorously for a shipment by 

20 I t s new long haul route, despite the fac t that i t s c o s t s 

21 might be higher than the cost v i a Sweetwater wh.LCh was a 

22 junction of a j o i n t route. 

23 Do you see that arqument? 

24 A Yes. 

Q Oo you know that arguaent? Do you agree with 

20 F 
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i t ? 

A I c e r t a i n l y know the argument. I t ' s k i n d o f , 

I guess, the c l a s s i c argumeui. i n these cases. 

Q I t was being aade by the Santa Fe. Do you 

agree w i t h i t ? 

A I don't agree w i t h i t , no. And I ' l l t e l l you 

why. I t assuaes t h a t — 

Q You don't have t o t e l l me why. 

MR. NELSON: Let the w i t n e s s f i n i s h . 

JUDGE HOPKINS: >u want t o , go ahead. 

THB WITNESS: I t assumes t h a t t h e d i v i s i o n s 

were f i x e d , and i n ay judgment d i v i s i o n s are n e g o t i a b l e 

now w i t h d e r e g u l a t i o n . And t h a t ' s wha' s the matter 

w i t h i t . 

BY MR. KHARASCH: (Resuming) 

Q That'a an i n t e r e s t i n g p o i n t I wanted t o r a i s e 

w i t h you. Do you remember the r a t t a i l example t h a t was 

discussed? 

A Yes. 

Q S h a l l we draw one? Do you have a blank p i e c e 

of paper there? Draw p o i n t A. 

A That's Mr. Tye's example. 

Q Draw p o i n t A which i s a t one end of the 

movement, and then you draw an A t o B on the l e f t and an 

A t o B on t h t r i g h t , r e p r e s e n t i n g r a i l r o a d 1 on the l e f t 

ALDERSON REPORTING COf-
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1 and r a i l r o a d 2 on the r i g h t . 

2 A A l l r i g h t , s i r . 

3 Q And then from B to C, you have j u s t the t a i l 

4 -- one r a i l r o a d . 

5 A Okay. 

6 Q That's the r a t t a i l . 

7 A Right. 

8 Q Now, the r a i l r o a d tha onttcates fiom B to C i s 

g the only way by r a i l to get from i to C i n our 

10 aasumption; c o r r e c t ? 

11 A Yes. 

12 Q The r a i l r o a d that operates from B to C could 

13 say to r a i l r o a d I , I ' l l make a r a t e with you to A, but 1 

14 expect you to take a rather low d l v l a l o n . 

15 l a that what you're t a l k i n g about when you're 

16 t a l k i n g about d i v l a l o n s ? 

17 A Yea. 

18 Q And i t could aay to r a i l r o a d 2, (a) I could 

19 uae r a i l r o a d I ; why don't you, r a i l r o a d 2, take a low 

20 d i v i s i o n ? 

A I t could. 

22 Q Does your r a i l r o a d take kindly to being 

23 jockeyed around on d i v i s i o n s l i k e that? 

24 A I t ' s part of the environment today, a;id i t 

25 happens a l l the time. 
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Q Do you b i d y o u r s e l f down t o v a r i a b l e c o s t t o 

g e t t r a f f i c as a p o l i c y ? 

A Not as a p o l i c y . 

Q You r e f e r r e d i n your atatement to Mr. 

Boaanko'a and Mr. Reyff's atatement aa ao r t of 

Introdu c i n g -- master of ceremonies. 

A That's r i g h t . , 

Q Mr. Bosanko and Mr. Reyff used the phrase 

" c o a p e t i t i o n d i r e c t l y by r a i l or i n d i r e c t l y uy 

r a i l / t r u c k . " 

Would you agree w i t h t h e i r usage t h a t 

t a i l / a o t o r or r a i l / w a t e r competition i s s o r t of i n d i r e c t 

c o a p e t i t i o n w i t h s t r a i g h t r a i l aoveaent? I s tha t good 

uaage? 

A Well, I don't r e a l l y aean to speak for Mr. 

Bosanko and Mr. Reyff, but as I would understand the 

context of your question, competition by ay mode i s 

d i r e c t . 

Q You wouldn't c a l l I t i n d i r e c t i f i t ' s 

r a i l / t r u c k or r a i l / w a t e r ? 

A No. I t ' s probably j u s t a question of 

semantics, but i t ' s no less c o a p e t i t i o n because I t coaes 

froB another aode. I t no less d i r e c t l y Impinges on 

you, 

Well, I'm not sure I'm I l l u m i n a t e d by the 

ALDERSON REPORTING COh-
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1 usage, 

2 A Ne e i t h e r . 

3 Q L e t ' s g e t to the q u e s t i o n I wanted t o ask 

4 anyway, which i s : I s n ' t i t t r u e i n the c o n t e x t you seem 

5 to be u s i n g i t , t h a t the S a n t a Fe today has the a b i l i t y 

6 t o c o a p e t e I n d i r e c t l y to a i l S o u t h e r n P a c i f i c p o i n t s and 

7 p o r t s and water o t o s a l n g s today? 
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A As I would understand your question, the 

answer i s yes. To some extent, everyone who o f f e r s a 

f r e i g h t t r a n s p o r t a t i o n s e r v i c e i s to some extent e i t h e r 

an a c t u a l or a p o t e n t i a l competitor with everybody e l s e 

w.<o does t h a t . 

Q And that i s e i t h e r j o i n t l i n e r a i l , or you 

could get there by r a i l and then truck. 

A Yes. Barge. 

Q Or r a i l and barge in some in s t a n c e s ? 

A Yes. 

Q You could do that? 

A Yes. 

Q But i t seems to be b e t t e r , i f I understand 

your testimony, i t seems to be better to be able tu y.v. 

si n g l e l i n e r a i l s e r v i c e than i t i s to give t h i s s o r t of 

two-step s e r v i c e , t r u c k / r a i l or truck/barge. 

A I t c e r t a i n l y i a in terms of the a b i l i t y of the 

r a i l r o a d s to be able to a t t r a c t business which otherwise 

i s ,4 oing to aove on another mode; yes. 

Q And i s i t not true, doesn't i t a f f e c t the 

a b i l i t y of a r a i l r o a d to compete with another aingle 

l i n e r a i l r o a d such as the UP? 

A I'a sorry. Now I have lost the focwi. 

Q You s a i d m your l a s t answer that i t l a yoou 

for the a b i l i t y of the a i l r o a d to compete with other 
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BOdea to have d i r e c t s i n g l e l i n e s e r v i c e . 

A Yes. 

Q And i s i t not a l s o good for a r a i l r o a d ' s 

a b i l i t y to coapete with other r a i l r o a d s to have s i n g l e 

l i n e s e r v i c e ? 

A Yes. 

Q Indeed, i s not that or* of the points that Mr. 

Schaldt and Mr. McNear was asking when they described 

the need for the aerger, that you f i n d the Union P a c i f i c 

haa that s o r t of s i n g l e l i n e a b i l i t y and you don't? 

A Yes. 

Q And do you think other r a i l r o a d s than your 

r a i l r o a d are in the aaae p o s i t i o n c f meeting the a b i l i t y 

to compete s i n g i e l i n e in order to compete? 

A Yea. I think t h a t ' s one of the p r i n c i p a l 

things behind the aerger aoveaent, the a b i l i t y to access 

aore a a r k e t s ; that would s o r t of be on the revenue 

s i d e . And on the cost side I t would be the a b i l i t y to 

capture the advantages of s i n g l e l i n e s e r v i c e . 

Q Does your p r i n c i p l e that I t I s net r a t i o n a l 

for a r a i l r o a d to cancel e f f i c i e n t routes mean that a l l 

the j o i n t routes today are the most e f f i c i e n t ? 

MR. NELSON: Where was the testimony that i t ' s 

not r a t i o n a l ? Are you r e f e r r i n g to an e a r l i e r anawer? 

Something In w r i t i n g ? 
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1 BY MR. KHARASCH: (Resuming) 

2 Q I s i t the thrust of your testimony and Santa 

3 Fe's position in this case that i t wouldn't be rational 

4 for a railroad to cancel and e f f i c i e n t joint route? 

5 A Yes, that's right. i t wouldn't be r a t i o n a l . 

6 Q I t would not be ra t i o n a l . So that means that 

7 the join t routes that we have in pJ=»ce today are the 

8 aost e f f i c i e n t routes? 

9 A I didn't say that. There are a lot of j o i n t 

10 routea that are l e f t over froa the auch more etringent 

11 regulation of routes and rates by this Commission. I 

12 think the industry i s in a period of transition with 

13 respect to routes and rates in the l i g h t of the Staggers 

14 Act, and that's ongoi-g. 

15 And varloua manifestations of that include the 

16 route cloalng a c t i v i t y which took place aeveral yeara 

17 ago and then the renegotiation of reciprocal switching 

18 agreeaents and renegotiation of divisions and ao on. 

19 And a l l of that i s , I think, part of an 

20 ongoing process to adapt the railroad industry to the 

21 post-Staggers deregulated era. 

22 Q Do you think the Santa Fe's connections with 

23 the Union P a c i f i c were i n e f f i c i e n t routes? 

24 A Soae were and some weren t. 

25 Q Let's take something apecific because I'm 
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r e a l l y b a f f l e d by t h i s . We have between Kansas C i t y and 

Houston today, there i s a Santa Fe d i r e c t l i n e , i s there 

not? 

A Yes, s i r . 

Q And there i s a l s o a j o i n t l l n r s e r v i c e between 

Kanaaa C i t y and Houston, between the MKT and the 

Southern P a c i f i c ; c o r r e c t ? I t connecta at Denxaon, 

Tex&a. 

A Yea. 

(2 That's a c t u a l l y the s h o r t e s t route In mileage. 

I s n ' t i t ? 

A I don't know. Yes, s i r . I t would a l s o be the 

Onion P a c i f i c d i r e c t . 

Q Let's j u s t take thoae two between the Santa Fe 

and the SP-Katy together. I f a j o i n t l i n e a e r v i c e i s 

able to feurvlve i n t h i s a a r k e t and c a r r y s u b s t a n t i a l 

in t h i a case, g r a i n -- doe«j that i n d i c a t e that the j o i n t 

l i n e route l a probably tne most e f f i c i e n t route, or j u s c 

that the aingle l i n e people dr.n't f e e l l i k e lowering 

t h e i r p r i c e , or what? 

A I t could mean e i t h e r . 

Q I t could be e i t h e r ? 

A Sure. 

Q What about rallroacs p r i c i n g uenaviur i n that 

c l r c u a a t a n c e where you've got a j o i n t l i n e coapeting 
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with a a i n g l e l i n e ? Does the sl i : g l e l i n e route come 

snug up against the j o i n t l i n e route i f i t i s competing, 

or now does I t p r i c e i t s e l f u s u a l l y ? 

A I don't think that there i s a general answer 

that lenda I t a e l f to that question. I think r a i l r o a d 

p r i c i n g behavior fcr whatever i t s other v i r t u e s may be, 

i s awfully e c l e c t i c . And 7. don't b e l i e v e I t ' s p c s s l b l e 

to s t a t e a general r u l e aa to who I s going to be higher 

and who i s lower. 

You know, there's another j o i n t l i n e route in 

that c i t y pair that I j u s t mentioned to you that you 

didn't use, and that i s Santa Fe. Katy-Santa Fe. 

So part of the problem with the preaiae of 

your queatlon I s that you I s o l a t e two competitors, two 

r a i l coBp«.titors in a worXd that'a f u l l of other 

c o a p e t l t o r a . And I gueea my o v e r a l l experience l a that 

the aingle l i n e aa agalnat the j o i n t l i n e are probably 

paying l e s s a t t e n t i o n to what the other i s doing tnan 

both of thea are as to what the barge l i n e that cal.la on 

Kanas Ci t y ia doing for instance. 

I gueaa you were not in the room when Mr. 

Coburn from Continental Grain t e s t i f i e d . But he 

t e s t i f i e d s p e c i f i c a l l y with respect to the g r a i n 

movements that you're t a l k i n g to me about now, and r 

s a i d that water makes the r a t e s between Kansas C i t y and 
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the Gulf, and that i s c e r t a i n l y our experience. 

Q And then you have to p r i c e froB :MI o r i g i n 

aerved by r a i l ao that your p r i c e i a l e a a than the truck 

to water or the r a i l to water? 

A Exactly. 

Q And the water down. 

A Exactly. 

Q And you price snug up against those rates? 

A As snug as you can get. 

Q Leaving as l i t t l e on the table aa poaalble. 

A That'a what they pay us for. 

Q Let's drop the water out. Let 'a juat talk 

about a market In which thece are two r a i l r o a d a . 

A I'd l i k e to drop thea out, you know, 

alt o g e t h e r . 

Let'a t a l k about aoaeplace where I t ' a n i c e and 

dry. 

A 

Q 

A 

Q 

Good. 

We have two r a i l r o a d s operating. 

Maybe you could t e l l ae where that I s . 

Well, l e t ' s say one r a i l r o a d haa -- I'd l i k e 

to take I t theoret z a l l y for a moment, and you could 

t e l l ae why that aarket l a appropriate. 

We have two r a i l r o a d a and one r a i l r o a d has on 

i t , l e t ' a aay, an $8 c o s t . And defined the aaae way 
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between the two saae c i t y p a i r s , there's another 

r a i l r o a d with a $9 c o s t on the route. 

And l e t ' s assuae for the aoment that we don't 

have water c o a p e t i t i o n and l e t ' s assume i t ' s l i q u i f i e d 

argone gaa that can't aove by truck; okay? 

Now, what's the p r i c e going to be in that 

aarket? Do you know? Can you make a p r e d i c t i o n , 

p r a c t i c a l l y , aa a p r a c t i c a l t r a f f i c ? I s the p r i c e going 

to be $8, $9, $10? 

A Maybe I t ' a going to be $8.99. 

Q I t could be $8.99? 

A You have to underatand that the i n f o r a a t i o n 

flow In the r a i l r o a d bualneas l a a long way froa p e r f e c t 

In t e r a s of p r i c a a k i n g , who's a p r i c e maker, who's a 

p r i c e taker. 

You know, ahippera w i l l a l l e g e they have 

options that they don't have. And then, j u a t about the 

time that you think they're b l u f f i n g , t h e y ' l l take one. 

But i n a purely t h e o r e t i c a l world. I f I were the guy 

with the $8 coat, I would p r i c e my s e r v i c e at $8.99. 

But i t ' s not a p e r f e c t world. 

Q And then you would take a l l the business at 

$8.99? 

A Sure. 

Q Now, l e t ' s t a l k about the r e a l world. Does 
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that happen in the r e a l world? 

A I've never aeen I t . 

Q Doea the f a c t that there are j u s t two 

c a r r i e r s , l e t ' s say two r a i l r o a d a in a p a r t i c u l a r r a i l 

market l e t ' s sa> In t h i s case t h i s $8 or $9 are below 

the truck c o s t s in t h i s a a r k e t . Does the f a c t that 

there are j u s t two r a i l r o a d s in the aarket aean that 

they wouldn't n e c e s a a r i l y both be dealing at $11, $10.50 

or aoaething l i k e that? 

A I've never aeen t h a t . 

Q Why i a that? 

A A v a r i c e , a t u p l d l t y , aaybe even the law. 

Q So i f one guy's c o s t i s $8, and one r a i l r o a d ' s 

coat i s $9, they're not l i k e l y to go to $11? 

A No. There I s a b s o l u t e l y no quarter given and 

none asked In r a i l r o a d a a r k e t i n g . And again, understand 

that I only give that anawer in the t h e o r e t i c a l coi\t«xt, 

that I don't know where on t h i s planet that s i t u a t i o n of 

only two r a i l p l a y e r a with no aource c o a p e t i t i o n , no 

product s u b s t i t u t i b i l l t y or any of those other things 

aight coae into play. 

Q Now, you have r a i s e d that point in your 

teatlaony about source competition. Let me j u s t get one 

thing c l e a r . Let'a say that the p r i c e in Houston of 

g r a i n l a $4 a buahel for wheat. I ' l l j u s t pick that. 

ALDERSC-N REPORTING COMP-
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1 I t ' s a l i t t l e better than i t i s , T l>elieve. 

2 A I think you're r i g h t . 

3 Q L e t ' s say $4 a bushel. Now, up here in a 

4 grain growing s t a t e , there i s someone who's not on the 

5 water, but he has to s e l l h i s g r a i n . Now, he can't do 

6 much about that $4 p r i c e in Houston becauae there's 

7 Argentine g r a i n and B r a s i l i a n g r a i n , and there's g r a i n 

g fcoa other aourcea. 

9 Thia grain grower up there in the Middle West, 

10 he can't a f f e c t that p r i c e very auch. That's the a a r k e t 

11 at the moment; r i g h t ? 

12 A That'a abaolutely r i g h t . 

13 Q Now, of that $4, though, that w i l l be the 

14 p r i c e of a buahel of g r a i n there, the $4 p r i c e may be 

15 divided. i t aight be $1 for t r a n s p o r t a t i o n , and $3 for 

16 the f a r a e r , and i t might be $1.50 for tranaportat ion and 

17 $2.50 for the f a r a e r ; r i g h t ? 

18 A Yea. 

19 Q So although, there I s source c o a p e t i t i o n for 

20 wheat in Houston, that doesn't d i c t a t e n e c e s s a r i l y the 

21 d i v i s i o n between the shipper's p r i c e and the 

22 tranapor ter ' & p r i c e . 

23 A No. Not that in and of i t s e l f . But, you 

24 know, the f a r a e r has a v a r i a b l e cost of growing g r a i n . 

25 Your r a i l r o a d and ay r a i l r o a d and the barge l i n e have a 

ALDERSON Rt 

20 F ST., N.W., WASHING ON, U.... iw 328-9300 



10,G24 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

v a r i a b l e coat of aoving the product. And i t may very 

w e l l be that under those circumstances you can get g r a i n 

to Houston for four bucks, i n which case the gra i n comes 

in from Argentina. 

Q I f the v a r i a b l e c o s t of growing grain plus the 

v a r i a b l e c o s t of moving i t to Houston i s greater than 

$4, i t a i n ' t going to move from that p a r t i c u l a r aource 

we're t a l k i n g about. 

A That'a r i g h t . 

Q Indeed, that s o r t of a l l o c a t i o n back and fo r t h 

makes for the aost e f f i c i e n t a a r k e t s . 

A Yes. 

Q Page 20, toward the end of your statement 

and y o u ' l l be happy to know I ' a g e t t i n g toward the end 

you s t a r t t a l k i n g about operating probleas and 

i n e f f i c i e n c i e s and increased c o s t s . 

A Yes, s i r . 

Q A l l these t e r r i b l e things w i l l happen trom 

grar.t of the trackage r i g h t s . 

L e t ' s take them s e p a r a t e l y . Had you have a 

chance to hear Mr. Renefick's testimony in t h i s case or 

read i t ? 

A No, I ' a sor r y . 

Q Assuae then, p l e a s e , for t h i s , for the purpose 

of the question, that Mr. Kenefick s a i d that the Union 

ALDERSON ^cBORtiNG C O M P A 
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9 

1 P a c l f I c / M i s s o u r P a c i f i c case trackage r i g h t s have been 

2 i ~ i l e a e n t e d and are working a l l r i g h t without any 

3 o j j ^ r a t i n g problems that he knows of. Assume t h a t . 

4 Do you have any Information that says Mr. 

5 Keneflck i s wrong? 

6 A No. 

7 Q And insofar as you have looked at the future 

8 pattern of the SFSP i f I t i s allowed to merge, you don't 

9 know of any reason that that would be wrong e i t h e r , as 

10 far as operating? 

11 A Well, Mr. Keneflck didn't get a whole l o t of 

12 trackage r i g h t s imposed on him. He got Denver and Rio 

13 Grande between Pueblo and Kansas C i t y , a c t u a l l y over our 

14 l i n e for the f i r s t few m i l e s , and t h a t ' s a secondary 

15 main l i n e for the Union P a c i f i c . 

16 And he got the Southern P a c i f i c between Kansas 

17 C i t y and S t . Louis which I assume might c r e a t e some 

18 greater degree of d i f f i c u l t y . 

19 Nothing on the order, the magnitude, or the 

20 scope of the trackage r i g h t s that are being sought 

21 here. 

22 Q Gee, you forgot the MKT's trackage r i g h t s . 

23 A Oh, yes. T imagine that probably didn't 

24 c r e a t e them too mucJi u i t t i c u l t y . 

25 Q Have you had any problems In Santa Fe? 
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A Since we didn't get any — 

Q Have you any problem with the trackage r i g h t s 

or. In your case, terminal access that was granted? 

A I don't know. 

Q Are there many examples, m f a c t . In Industry 

of r a i l r o a d - t o - r a i l r o a d cooperation in j o i n t f a c i l i t i e s 

or using f a c i l i t i e s j o i n t l y ? 

A Yes. And I would hope i t would continue to 

i n c r e a s e . I think i t ' s going to have to. That's 

fundamentally d i f f e r e n t from marketing extensions, 

though. 

Q Now, you mentioned in your testimony on page 

20, you mention operating problems, i n e f f i c i e n c i e s , and 

increased c o s t s . Those are the three you've mentioned, 

but I don't see you mentioning the e x i s t e n c e of 

competition. 

That doesn't bother you -- the e x i s t e n c e of 

trackage competition, another r a i l r o a d competing? 

A On the con t r a r y , that's one of the things that 

I do t a l k about In here. The f a c t that a competitor, a 

competitor would be granted access to my p h y s i c a l 

p r o p e r t i e s and then s u b s i d i z e d by the stockholders or by 

the shippers because the trackage r i g h t s compensation 

was not at f u l l value places my company p o t e n t i a l l y In a 

d i s a s t r o u s p o s i t i o n from a competitive standpoint v i s a 

ALDERSON HfcPOftllNu COMPANY li^C. 
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v i s that other r a i l compet.\tor. 

He's going to have lower c o s t s than I do. 

Q So you want to be sure that the competitor has 

the same c o s t s as your company? 

A I want to be sure that the competitor pays the 

same going-in c o s t that my company has paid a l l along. 

Q Not the v a r i a b l e c o s t ? 

A No, s l r . 

^ Q The going-in c o s t . 

A The f u l l c o s t . 

Q That's the h i s t o r i c book c o s t ? 

A No, s i r ; t h a t ' s replacement c o s t . 

Q Replacement c o s t , new. You want him to pay 

that, sharing I t with you i f he shares the l i n e ? 

A That's r i g h t . 

Q On a use b a s i s ? 

A That's r i g h t . 

Q Do you j u s t want a cash payment? I f i t ' s 

goin^ to co s t you $100 m i l l i o n , and he's going to use 10 

percent, would he pay $10 m i l l i o n , something l i k e that? 

A We put our money up f r o n t . 

Q Do you know i f the Commission has ever priced 

trackage r i g h t s that way? 

A I don't think i t has. 

Q When you negotiate for use of some r i g h t s over 

ALOERSOh REPORTiNG COMPANV INC 
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someone e l s e ' s t r a c k , do you pay that way? 

A When you negotiate f r e e l y for use of r a i l r o a d 

of another, you do pay that e s s e n t i a l l y because what you 

do i s in some fa<ihion or other, you rec/ 'ocate. There 

i s no l e c l p r o c l t y behind the imposition ackage 

r i g h t s . 

Q You are concerned that f u l l p ment be made 

and you are concerned with operating problems. 

I n e f f i c i e n c i e s , increased c o s t s and you want your 

competitor to make a f u l l payment for the t r a c k . But 

you're not concerned chat someone i s competing with you, 

getti n g the a b i l i t y to compete? 

A Not i f they pay the f u l l c o s t ; no, s i r . 

Q The f u l l cost I s replacement cost of the 

A Yes, s i r . 

Q Now, suppose the l i n e i s not being used much 

today. 

A That's another reason why you shouldn't have 

trackage r i g h t s in the f i r s t p l a c e . I f there's not 

enough density to warrant one r a i l r o a d doing w e l l out 

there, why have two? 

Q But I'm thinking, f c r example, that one 

r a i l r o a d i s gett i n g between the two -- getti-^ market 

over one l i n e and I t has another d u p l i c a t i n g l i n e . How 

l i n e . 
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1 does hurt to give that d u p l i c a t i n g l i n e to a 

2 competitor? And I'm thinking s p e c i f i c a l l y , why 

3 shouldn't the Katy get to Mexico over a l i n e that the 

4 Southern P a c i f i c i s using once every other day? 

5 A I wouldn't have any problem with that i f they 

6 pay the appropriate c o s t . 

7 Q We're t a l k i n g about the l i n e from San Antonio 

8 to Spofford, l e t ' s say. I t ' s being used by the Southern 

9 P a c i f i c once every other day. 

10 What's the appropriate p r i c e the Katy ahould 

11 pay for that? 

12 A They want you to c o r r e c t the record. 

13 Q San Antonio to S i n t o n . I s a i d Spofford. I 

14 aean S in ton . 

15 A While I was picking up Sinton, I was l o s i n g 

16 your question. 

17 Q Think of a l i n e from San Antonio to Sinton. 

18 That i s one of the l i n e s that the Katy wants because I t 

19 wants acceas to Mexico sc i t could have s i n g l e l i n e 

20 s e r v i c e to Mexico. S i n g l e l i n e s e r v i c e i s a good 

21 thing. We want to get to Mexico. 

22 The Southern P a c i f i c i s not using that l i n e to 

23 Sinton except once a day. 

A I t ' s not using i t very much. 

25 Q That's r i g h t . 

ALDERSON REPORTING COMPAr. 
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A When you get to Sinton, how are you going to 

get to Mexico s i n g l e l i n e ? I t ' s not s i n g l e l i n e . 

Q The connection i s from Sinton v i a the Tex Mex, 

the same as the Southern P a c i f i c . 

A YOU understand my problem. I don't understand 

how that gets MKT to Mexico s i n g l e l i n e . You j u s t 

mentioned tne Tex Mex. 

Q I beg your pardon. I t w i l l get i try s i n t o n 

by only a two-line connection with the Tex Mex. 

A Why don't you i n t e r l i n e with the Union P a c i f i c 

at San Antonio and save y o u r s e l f that c i r c u i t y ? That's 

what I would do. 

Q That's what you'd do, but now we want to talk 

about thf p r i c e that the Southern P i i c i f i c .should e x t r a c t 

so i t ' s not u n f a i r l y t r e a t e d for the use of t h i s l i n e 

that i t uses once everv other day southbound and once 

every other lay northbound. 

What's that p r i c e that you say must be 

chai 

A The replacement c o s t . 

Q New? 

A New. 

Q In terms of operating over that l i n e , i t ' s no* 

going to hurt the Southern P a c i f i c for u.s 

ver a l i n e used once every othet ; . 

20 i 
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1 A I'd l i k e to defer to Mr. Sii^pson on t h a t . I 

2 think y o u ' l l f i n d some testimony to that e f f e c t . 

3 Q Was that p a r t i c u l a r a c cess to Mexico in your 

4 mind when you were thinking about operating probleas? 

5 A No aore so than any of the others. 

6 Q Or I n e f f i c i e n c i e s or increased c o s t s ? 

7 A No. As I say, 1 read Mr. Simpson's ^ 

g statement. i agree the l i n e i s not very densely use.i. 

9 The biggest problem I have I s t r y i n g to understand why 

10 the Katy would want to go In such a c i r c u i t o u s fashion 

11 to get to Laredo, when in f a c t you can t i e in ard do 

12 your two-line haul to Laredo d i r e c t l y to San Antonio 

13 with the Onion P a c i f i c . 

14 Q Maybe i t ' s e a s i e r -- although you're not 

15 examining ae, I ' l l give you the answer -- that aaybe 

16 I t ' s e a a i e r to do bualneas with the Tex Mex than the 

17 Union P a c i f i c . 

18 A That's a shaae. When you wind up being 

19 acquired by them, I t r u s t that w i l l Improve. 

20 Q What I r e a l l y Imagine w i l l happer, Mr. Witness 

21 -- ana t n i a i s j u a t a comment, Your Honor -- wud' i 

22 r e a l l y Imagine w i l l happen I s tJaa Commission wil 

23 obviously deny t h i s merger, and then the Southern 

24 P a c i l i c WILL luaKe an i n c o n s i s t e n t a p p l i c a t i o n i t tnere 

IS any such buslnes . 

ALf 
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1 JUDGE HOPKINS: Very 1 ntercirt 1 ng . 

2 BY MR. KHARASCH: (Resuming) 

3 Q Let's go to voluntary r i g h t s , the idea that 

4 the way people ahould get trackage r i g h t a l a by 

5 voluntary n e g o t i a t i o n . 

S A In the marketplace. 

7 Q How are you doing on g e t t i n g trackage r i g h t s 

8 r i g h t s to Memphis? 

9 A I dcn't know that we're t r y i n g to get trackage 

10 r i g h t s to Memphis, are we? 

11 Q In MKT-C-64, at page 76, we f i n d the Santa Fe 

12 lamenting at the top of the page, that you would have to 

12 compete with Union P a c i f i c s i n g l e l i n e s y s t e a between 

14 Neaphis and New Orleans gateways without having s i n g l e 

15 l i n e ratemaking c a p a b i l i t y . 

16 Haa the Santa Fe not t r i e d to get operating 

17 r i g h t s to Memphis, trackage r i g h t a to Meaphia? 

18 A Never t r i e d to get trackage r i g h t s there. At 

19 one point we considered buying the Sunbelt Line of the 

20 Chicago Rock I s l a n d & P a c i f i c froa. the Trustee in 

21 bankruptcy, which would have had that e f f e c t . 

22 Q At the aoment we were t a l k i n g about making 

23 voluntary trackage r i g h t s a c q u i s i t i o n s . why have you 

24 not t r i e d to make a voluntary tracitage r i g h t s 

.acquisition to Memphis? 
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A I assume we understand that i n the bargaining 

Rale, the p r i c e would have been higher than we could 

a f f o r d to pay. 

Q You couldn't make a p r o f i t at the p r i c e that 

would be e x t r a c t e d from i t , so there's no use paying 

that kind of p r i c e ? 

A That's r i g h t . 

Q Have you had any involvement in making 

pre s e n t a t i o n s to the United S t a t e s Department of 

Transportation or other U.S. departments In connection 

with t h i s case? 

A No. 

Q I s there soae group w i t h i n the Santa Fe or 

with i n the Southern P a c i f i c or a j o i n t SFSP group that 

coordinates such p r e s e n t a t i o n s ? 

A I don't know. 

Q Have you had anything to do with any 

d i s c u s s i o n s with the U.S. Department of Transportation 

or p r e s e n t a t i o n s to the DoT on the s u b j e c t of C o n r a l l 

and the s a l e of C o n r a l l ? 

A No. 

Q Or the p o s i t i o n of Santa Fe on C o n r a i l , or the 

SFSP on the C o n r a i l s a l e ? 

A No. Cur p o s i t i o n on that i s s t i l l in a s t a t e 

of formation. I suppose we'd better hurry. 

,'. D f i ; ,.-,M REPORTING COMPA 
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Q Now, you have warned us and I think I have 

seen a story in which Mr. Schmidt d e l i v e r e d warnings 

that i f too many conditions are granted here, t h i s 

c o n s o l i d a t i o n i s n ' t going through. 

A I don't want to term i t a warning. And i n 

f a c t , I think I s a i d i t wasn't a t h r e a t and i t i s n ' t a 

th r e a t ; i t ' s simply a statement that t h i s merger, as we 

understand i t , cannot be burdened with much in the way 

of c o n d i t i o n s in order for t h i s merged c a r r i e r to have a 

r e a l i a t i c chance of s u r v i v i n g . 

That's not a t h r e a t . That's j u s t how i t i s . 

Q Now, I wish you to, i f you would please, 

cleanse your mind of a l l c o n d i t i o n s requested except 

those of the MKT. I s i t a deal breake-- that the MKT 

should be allowed access to Mexico? 

A I don't k now. 

Q You j u s t don't know whether i t ' s going to 

cause you to throw up your hands at the whole merger i f 

MKT gets to operate every other day? I mean on a l i n e 

used every other day by the Southern P a c i f i c ? 

A I don't know that that, standing by i t s e l f , 

would cause the deal to f a l l through. But what I am 

saying to you I s that r e a l l y the more important 

c o n s i d e r a t i o n from the standpoint o i wnether to gc aneaa 

or not i s what i s going to be the condition of the 
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c a r r i e r s on the date that the merger i f u l t i m a t e l y 

approved and allowed to go forward. 

Their condition i s d e t e r i o r a t i n g . I t ' s 

d e t e r i o r a t i n g r a p i d l y . I f there i s a r e c e s s i o n in the 

next year, I ' a not sure that there's going to be enough 

in the Southern P a c i f i c l e f t to warrant Santa Fe going 

forward under any c i r c u a s t a n c e s . 

But ay understanding i s that Mr. Schmidt has 

t e s t i f i e d that we would go ahead with the merger i f no 

conditions other than the labor c o n d i t i o n s were 

imposed. Now, what I'm saying to you i s , i f the company 

reached the conclusion that except for Mr. Schmidt's 

commitment we would not go ahead, i f the Commission came 

up with some condition or other, we might w e l l choose to 

use the f a c t of the imposition of a c o n d i t i o n to abort 

the merger. 

I don't know th a t . But, you know, those are 

the kindn of things that concern me very much. 

Q That's very I n t e r e s t i n g and I guess I 

understand your concern. But I r e a l l y want to focus on 

t h i s Mexico co n d i t i o n . 

I f the Southern P a c i f i c i s in the same shape 

i t i s today, do you contiufct that allowing the Katy to 

get access to Mexico i s going to abort the deal i f 

nothing e l s e but that I f offered? 

ALDERSON P' COMPANY 
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A You r e a l l y mean vjetting access to the Tex Mex, 

don't you? 

Q To the Tex Mex; e x a c t l y . 

A I would say t h a t , standing alone, that would 

not cause the deal to blow up. That would be my 

opinion. I t would be my vote. 

Q And I f we look at the request for access to 

the L i b e r a l l i n e to serve the g r a i n shippers there, 

would that cause i t to blow up? 

A You know, at t h i s point there's not enough 

gra i n out there for one r a i l r o a d , much l e s s two. You 

know, we have seen g r a i n a b s o l u t e l y dry up as a 

coaaodity. 

Q I wish you'd answer my queatlon. Would i t 

cause the deal to blow up? i f there's no g r a i n , I 

assume i t ' s not going to make the deal blow up. 

A This week i t c e r t a i n l y wouldn't make one b i t 

of d i f f e r e n c e . But down the road, we'd have to look at 

I t Lnen. 

Q And then l e t ' s look at tne Bayport l i n e . 

L e t ' s consider the Bayport l i n e . Bayport i s 2.3 miles 

-- accept t h i s ; t h i s i s my Information -- 2.3 miles from 

the PTRA l i m i t s , switching l i m i t s . 

Do you think allowing the Katy to get over 

those 2.3 miles and serve Bayport i s going to abort t h i s 

\ ' '1 
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A 

Q 

A 

I don't know. 

You don' t know on tha t one? 

I don't understand the theory on which Katy 

wants to get over there e i t h e r . 

Q We're not going to d i s c u s s the theory a t the 

aoaent . My queat lons are d i r e c t e d to what i s a dea l 

b r e a k e r . 

A I don't know. 

Q You don't know about that one. 

How about the vast c i t y of Midlothian? Do you 

think that'a a deal breaker? 

A I don't think i t would be, standing alone. 

Q An access to BeauBont? The Katy having access 

to Beaumont? 

A I have read Mr. Simpson's testimony about what 

a confusing s i t u a t i o n that would pose. But again, 

standing alone, I'd vote that we go ahead i f we were to 

make that choice today. 

Q Do you have any idea of how much t r a f f i c the 

Southern P a c i f i c c o n d i t i o n s placed on the U? drew away 

from the UP? 

A No. 

Q You have been in s p e c t i n g as p o t e n t i a l c n i e t oz 

SFSP the t r a f f i c p a t t e r n s i n both the SP and the Santa 

20 F 
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A I've been t r y i n g to, to a l e s s e r extent with 

respect to the SP because of the terms of the t r u s t , you 

understand. 

Q But you have a f a i r l y good idea of what the SP 

i s c a r r y i n g between Kansas C i t y and S t . Louis.' 

A No. 

Q You don't? 

A No. 

Q So that had better be addressed to an SP 

t r a f f i c o f f i c e r ? 

A I think Mr. Bosanko would be appropriate. 

Q I ' l l t r y Mr. Bosanko. Thank you, Mr. 

F i t z g e r a l d . 

JUDGE HOPKINS: I s that a l l . 

MR. KHARASCH: Yes. 

JUDGE HOPKINS: Before we take — w e l l , I 

don't know whether w e ' l l take a r e c e s s . 

How auch longer would there be of the other 

p a r t i e s ? 

MR. LEARY: I ' l l be w e l l w i t h i n the h a l f hour 

asked f o r . Your Honor. 

JUDGE HOPKINS: Department of J u s t i c e , 

Department of Transportation? 

MS. KOOPERSTEIN: Department of J u s t i c e has 

70 F ST N W WAt;HINGTON DC •' '000' "i QlOO 
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no questions. 

JUDGE HOPKINS: Department o i Transportation? 

MS. REED: Maybe one or two. Your Hor.or . 

JUDGE HOPKINS: Why don't w jo ahead then 

now? What about the A p p l i c a n t s ? I'm wondering, do you 

think y o u ' l l have any r e d i r e c t ? 

MR. NELSON: Oh, not at t h i s point. 

JUDGE HOPKINS: Why don't we take a 15-minute 

break? 

(Recess.) 

JUDGE HOPKINS: L e t ' s get back on the record. 

Mr. Leary. 

BY MR. LEARY: 

Q Mr. F i t z g e r a l d , my naae I s Tom Leary. I 

represent the Rio Grande R a i l r o a d . Can you hear me over 

here? 

A Yes, s i r . 

Q I'm going to t r y not to repeat anything that's 

been asked before, and i f I do I n a d v e r t e n t l y , I 

apologize. But I ' l l t r y very hard to avoid t h a t . 

Would you turn to page 7, p l e a s e , at the top 

where you make the statement about four l i n e s down that 

the r e c e i v e r may prefer truck movements because of 

greater f l e x i b l l t y of schedules or because I t does not 

have storage c a p a c i t y . 

ALDERSON REPORTING COMPANV 
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A Yes. 

Q Are there not some shippers who already have 

I n s t a l l e d s u b s t a n t i a l f a c i l i t i e s for r e c e i v i n g bulk 

shipments by r a i l ? 

A Yes, sure. 

Q And might not those shippers prefer r a i l 

shipments -- r e c e i v e r s , excuse me. 

A Yes. I think that's one of the things that 

tends to hold t r a f f i c that has h i s t o r i c a l l y aoved 

r a i l - t o - r a i l i s the c a p i t a l investment that shippers and 

consignees have made i n terms of being able to make 

d e l i v e r i e s or take d e l i v e r i e s . 

Q I s i t f a i r to say t h a t d i f f e r e n t s h i p p e r s have 

d i f f e r e n t needs, do they not? 

A That's f a i r to say. 

Q On page 9. you hcid e x t e n s i v e d i s c u s s i o n s with 

Mr. Kharasch about working with competitors on an 

i n t e r l i n e route i f the route was more e f f i c i e n t . 

J u s t a few questions on t h a t . You've 

t e s t i f i e d , have you not, that you compete with the 

Southern P a c i f i c in many areas today? 

A Yes. 

Q Do you have s u b s t a n t i a l interchanges to or 

from the Southern P a c i t i c toaay? 

A At some po i n t s . 

ALDERSON REPORTING COMPANY, INC. 
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r»|ier-p»p«ii||||| l 



10,041 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q At some poin t s ? 

A Yes. 

Q I s that roughly the same order of -- l e v e l of 

cooperation that a c o a p e t l t o r could expect from the SFSP 

a f t e r t h i a merger? 

A Well, you skipped a step there. There's 

nothing the matter with the cooperation between the 

Santa Fe and the Southern P a c i f i c where we have 

a u b a t a n t l a l interchanges. And I would en v i s i o n that 

that would be the same l e v e l of cooperation which we 

would extend to other c a r r i e r s a f t e r the merger; yes. 

Q You expect the Interchancies to be at roughly 

the same l e v e l on a r e l a t i v e b a s i s ? 

A You mean in terms of volume? 

Q Yes. 

A Well, we have premised that r a i l d i v e r s i o n s to 

our l i n e would approximate $200 m i l l i o n . And to the 

extent that those d i v e r s i o n s are off of our connecting 

c a r r i e r s , that would cause a decrease in the volume of 

business moving to and from our connections in that 

sum. 

So we are f o r e c a s t i n g a d e c l i n e in interchange 

t r a f f i c because of the e f f i c i e n c i e s of the s i n g l e l i n e 

haul. 

Q Do you regard the i n t e r l i n e connections that 

ALDERSON REPORTING COMPANY 

20 f WASHINGTON, D.C. 20001 ... - ,0 



1 0 , 0 4 2 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

r; 

18 

19 

20 

21 

22 

23 

24 

2b 

you p r e s e n t l y have w i t h the Sou t h e r n ,-Pac i f i c today as 

having a p o t e n t i a l f o r a c h i e v i n g end-to-end e f f i c i e n c i e s 

t o a g r e a t e r degree than you have a l r e a d y ? 

A Yes. 

Q Do you b e l i e v e t h a t any o f those e f f i c i e n c i e s 

c o u l d be achi e v e d by means s h o r t o f merger? 

A Oh, perhaps, but they would be modest a t 

b e s t . We might I n some c o r r i d o r or o t h e r be a b l e t o 

po o l power and run th r o u g h l o c o m o t i v e s and so on. But 

I t would n o t be a n y t h i n g I n a major k i n d o f a way I n a 

t o t a l r e f o r m u l a t i o n o f the e n t i r e t r a f f i c base, and then 

s o r t i n g t h a t o u t by the most e f f i c i e n t way o f h a n d l i n g 

i t . 

Q Would you t u r n now t o page 1 1 , please? You 

aake the stateme n t i n the end of the f i r s t f u l l 

paragraph: " I n my judgment, any view o f the market t h a t 

omita our t r u c k and water c a r r i e r c o m p e t l t o r a I s si m p l y 

u n t e n a b l e . " 

A Yes. 

Q Are you f a m i l i a r with the c r i t e r i a for 

d e f i n i n g marKets stnat <ate set l o r t i i in tne Department of 

J u s t i c e merger g u i d e l i n e s ? 

A I r e a l l y aro n o t . I have read a c o u p l e o f 

v e r i t i e c i a ta te ioent t . t h a t ae«i i wi ' -n t.'nem, buc i j u s t rtave 

no - - no . 

ALDFRSON REPORTING COMPA 
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1 Q At the bottom of page 12, ^ou make a statement 

2 that: "Assuming there might be some p o s s i b i l i t i e s to 

3 i n c r e a s e r a t e s by small amounts, i f they e x i s t they 

4 would f a l l far short of the kind of market power which 

5 would enable us to recover anything l i k e our current 

6 t o t a l coat of s e r v i c e . " 

7 And I notice that you c i t e the v e r i f i e d 

8 atatement of Professor Baumol there. I s that c o r r e c t ? 

9 A Yes, s i r . 

10 Q Do you understand Baumol to be saying in h i s 

11 teetimony that there's no economic reason for concern 

12 about a aerger which might, enhance market power, so long 

13 aa the f l r a a are not earning t h e i r c ost of c a p i t a l ? 

14 A Yea, t h a t ' s what I do understand h l a to be 

,5 aaylng. And while I don't have arty pioblem with that 

Ig j u a t In t e r a s of an economic point of view, my purpoae 

17 here l a to t e l l the Commlaalon and anyone elae who'a 

Ig i n t e r e a t e d that that's s t r i c t l y a t h e o r e t i c a l problem 

19 becauae as a p r a c t i c a l matter, we're not going to be 

20 able to e x e r c i a e , in my judgment, any increased market 

21 power; that l a to say, r a i s e p r i c e s any as a r e s u l t nf 

22 merger, 

23 Q I if your understanding that economic r e t u r n s , 

24 as an economist uses the phrase. I s the same as 

2C, accounting r e t u r n s that show up in a f i n a n c i a l 

ALDtRSON REP' 
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statement? 

A No, I think those are two d i f f e r e n t things. 

Q On t h i s question of aarket power and r a t e of 

r e t u r n , turn back to page 5, i f you w i l l , p l e a s e , at the 

top of the page there, where you t a l k about the two 

d i f f e r e n t s c e n a r i o s . 

A Yes. 

Q I s i t your understanding that the A p p l i c a n t s 

or the r a i l r o a d s p r o t e s t i n g t h i s a p p l i c a t i o n are aaking 

the C l a i r that the Santa Fe and the Southern P a c i f i c 

have aarket powc today? 

A No. The purpoae in t h i a paragraph i s to 

suggest that I f there were c o a p a r t a e n t a l i s e d , segregated 

aarkets in which there was only a couplt of ''ailroads 

coapeting against no one e l s e , that through aoae aort of 

o l i g o p o l i s t i c behavior, a duopoly I f you w i l l , the two 

of us would have s u b s t a n t i a l market power. 

And the suggestion that I am t r y i n g to aake 

here i a that going f r o a two r a i l r o a d a to one r a i l r o a d , 

that i s to say, ,̂ o>,ng from a duopoly to a monopoly, 

id not change anything fundamental about the e x t e r n a l 

environaent in which we operate which haa so many other 

playert . 

I ' a not aure I s a i d that r i g h t , but the p 

I'm aaking l a that two r a i l r o a d s , i f thei i a 

/LDERS 
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segregated, coapar tmentalized market., would have 

s u b s t a n t i a l market power. In f a c t , these two r a i l r o a d s 

do not have s u b s t a n t i a l marxet power. The reason aust 

be that there i s s u b s t a n t i a l other c o a p e t i t i o n f r o a 

other aodes. 

Q I s i t your t e s t i a o n y that econoaic theory 

auggaata very l i t t l e d i f f e r e n c e between two c o a p e t i t o r s 

and one c o a p e t l t o r in a market? 

A I think i t ' s a d i f f e r e n c e of degree: yes. 

Q l a I t your teetimony that the earnings record 

of these two companies I s I n c o n s i s t e n t with a finding of 

market power in any market? 

A The c u r r e n t earnings performance of theae two 

companiea l a t o t a l l y i n c o n s i s t e n t with anything 

reaeabling s u b s t a n t i a l aarket power. 

Q Do you b e l i e v e i t ' s impossible for a 

revenue-inadequate company to have market power in any 

market? 

A No. I think i t ' s p o s s i b l e . 

Q Do you think I t ' s u n l i k e l y ? 

A I think i t ' s u n l i k e l y that I t would have i t in 

a a u b a t a n t l a l number of markets, but i t could have I t in 

one or the other. 

Q You t e s t i f i e d e a r l i e r on, didn't ycu, that I t 

was your understanding of Mr. Koehn and Mr. Strangle's 

20 ^ i ' H.w WAiHr-
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1 testimony that they estimate i t would require an o v e r a l l 

2 rate Increase of 30 percent to make the merged e n t i t y 

3 revenue-adequate? 

4 Do you reaeaber that? 

5 A I reaeaber i t , but you haven't s t a t e d i t q u i t e 

6 c o r r e c t l y . I think i t ' s on page 76 of the v e r i f i e d 

7 s t a t e a e n t , and what they're t a l k i n g a b c j t i s Santa Fe 

8 standing alone in order to become revenue-:;dequate would 

9 require a 30 percent i n c r e a s e in a l l of i t s r a t e s . 

10 Q And you t e s t i f i e d , I b e l i e v e , that that'a 

11 highly u n l i k e l y in p r o g n o s t i c a t i o n , i n your opinion. I s 

12 that c o r r e c t ? 

13 A I think i t ' s impossible. 

14 Q Suppose, j u s t for the aake of argument, that 

15 Santa Fe were able to r a i a e r a t e s by 10 percent on the 

16 average o v e r a l l a f t e r the aerger. Would that be 

17 evidence of aoae aarket power? 

18 A Yes, i t would. 

19 Q And yet Santa Fe would s t i l l be 

20 revenue-Inadequate, would i t not? 

21 A That's r i g h t . And t h a t ' s the e n t i r e purpose 

22 of ay comments at the middle of page :a to say that 

reqardlftss of the t h e o r e t i c a l u nd e r p i n n i r,q 9 of Baumol 

24 11 ana the economists, 1 don't know oi a s i n g l e mstcLuce 

where we would have «: ihat.ced market power as a r e s u l 

ALDERSC> 
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the merger 

Q You don't know of a s i n g l e instance where you 

would have enhanced earnings as a r e s u l t of the aerger 

or enhanced marKet power? 

A Market power. I would think that we would 

have aoae incre a s e d earnlnga. 

Q I thought you j u s t agreed that with a 10 

percent i n c r e a s e in r a t e s , your r a i l r o a d would have 

enhanced market power, but i t a t l l l would have 

Inadequate earnings. 

A And I don't see anything I n c o n a i s t e n t there. 

Maybe you can e x p l a i n to ae what you f i n d inc i n s i s t e n t 

about i t . ""he increased earnings i s going to come about 

f r o a decreaaed c o s t s , not Increased r a t e s . 

Q Oh, I'm s o r r y . You didn't understand my 

h y p o t h e t i c a l . Let me go bacK. 

The h y p o t h e t i c a l was that i t would req u i r e a 

30 percent I n c r e a s e in r a t e s o v e r a l l to achieve revenue 

adequacy. I s that c o r r e c t ? 

A Well, I t ' s your h y p o t h e t i c a l . 

Q I ' a ta' ing i t from the two economists on whom 

you r e l y . 

MR. MARTIN: It says in excess of 30 percent. 

BY MR. LL.iRY: (Resuming) 

Q In excess; right. And you said tnat Kinu oi 

ALDERSON RFr'^fjT.-^j,- - ' - , v p i v j v 
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rate Inc-ease I s highly u n l i k e l y ; i s n ' t t h a t r i g h t ? 

Ji I s a i d i t ' s impossible. 

Q And I am saying that you could have a r a t e 

increase - h y p o t h e t i c a l l y , you might have a rate 

i r c r e a s e of 10 percent, i s that r i g h t ? 

K I f you say so. H y r - t h e t l c a l l y . you could have 

a rate Increase of 10 percent. 

Q H y p o t h e t l c a l l y . i f you had a rate i n c r e a s e of 

10 percent, would that I n d i c a t e market power? 

A Yes. 

Q 
And you would s t i l l be revenue-inadequate; 

r i g h t ? 

A 

Q 

Right. 

so a revenue-inadequate c a r r i e r can s t i l l have 

market power; i s that r i g h t ? 

A Yes. Market power l a anything, any a b i l i t y 

you -ay have to charge r a t e s above youi v a c z a . l e c o s t , 

we have some market power now because we charge some 

m our v a r i a b l e c o s t s , ratea over and nL,-'e our vat 

Q 

A 

Q 

A 

Q 

T e c h n i c a l l y . I t ' s not v a r i a b l e c o s t , i s i t ? 

w e l l , I don t know. I t i s in my book 

w e ' l l get there with Dr. Baumol tomorrow. 

Okay, good. 

page 15, toward the bottom of the page, you 

say: "But to the extent, i f any, that the me.ger 
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aomehow create d or enhanced th<^ merged c a r r i e r ' s a b i l i t y 

to increase I t s r a t e s , that a b i l i t y would be constrained 

by our p r e s e r v a t i o n of e x i s t i n g j o i n t r a t e s , " in a 

p a r e n t h e t i c a l , "(and a l s o by the Commission's a b i l i t y to 

prevent c a n c e l l a t i o n of those r a t e s . ) " 

I s that r i g h t ? 

A Yes , s i r . 

Q Do you regard those as two separate 

c o n s t r a i n t s on your a b i l i t y to i n c r e a s e r a t e s ? 

A Yes. 

Q Do you regard i t as a c o n s t r a i n ^ on your 

a b i l i t y to r a i s e r a t e s i f you choose to preserve your 

e x i t i n g j o i n t r a t e s ? I s that a c o n s t r a i n t on you? 

A The two c o n s t a i n t s of which I'm speaking are 

SFSP-C-2 and the Bx Parte 456 proceeding along wich the 

Commission's general j u r i s d i c t i o n i n the area of r a t e s 

and routes. ' 

I see those a.'i being complementary but not 

n e c e s s a r i l y i d e n t i c a l . And that's the reason I s a i d 

that there aren't two separate reasons; yes. 

Q You have s a i d e a r l i e r , have you not, that a 

Commission proceeding i s a somewhat l e s s than I d e a l way 

to c o n s t r a i n r a t e s , haven't you? 

A To what? 

Q To c o n s t r a i n r a t e s . 

F.'i 
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A I would fin d i t so. I didn't used to when I 

was a lawyer. 

Q Have you, a' an e xecutive of Santa Fe, a v a i l e d 

y o u r s e l f of that procedure In extremis from time to 

time? 

A Yes. 

Q With what outcome? 

A We i o s t . 

Q Turn now to page 21. I have one f i n a l 

question here. 

You r e f e r to l o s s e s , "that these merger 

b e n e f i t s and savings not be d i l u t e d s u b s t a n t i a l l y 

through the burdens, c o s t s , and t r a f f i c l o s s e s that 

would be a s s o c i a t e d with grants of trackage r i g h t a . " 

Do you see that? 

A Yes, s i r . 

Q When you r e f e r to trackage l o s s e s , are you 

r e f e r r i n g to l o s s e s from a premerger l e v e l of t r a f f i c or 

l o s s e s from the d i v e r s i o n s that you have predicted as a 

r e s u l t of the merger without c o n d i t i o n s ? 

A I t doesn't matter to me. E i t h e r way. Whether 

you take our separate t r a f f i c bases, add the two of them 

together, and then add in the C200 m i l l i o n of t r a f f i c to 

be d i v e i t e u p o s i t i t , and take the t r a f f i c l o s s e s 

e i t h e r from that f i g u r e or the f i g u r e before you add the 

A l D t k i O S REPORTING COMPAi-. r ='• .,, 
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200 t o i t , i n e i t h e r e v e n t , based on ay u n d e r s t a n d i n g of 

the t e s t i m o n y of the re s p o n s i v e A p p l i c a n t s , t h a t would 

be a very s u b s t a n t i a l f i g u r e i n the aggregate. 

Q I s i t your u n d e r s t a n d i n g t h a t you would wind 

up w i t h a n e t l o s s of t r a f f i c o v e r a l l on a premerger 

basis? 

A I f you si m p l y add up the d i v e r s i o n e s t i m a t e s 

of the r e s p o n s i v e .Applicants, t h a t would be the case; 

yes. 

MR. LEARY: Thank you. 

JUDGE HOPKINS: Mr. White. 

MR. WHITE: Your Honor, I have o n l y one 

q u e s t i o n . May I ask i t from here? 

JUDGE HOPKINS: Go r i g h t ahead. 

BY MR. WHITE: 

Q Mr. F i t z g e r a l d , f o l l o w i n g up on Mr. Kharasch's 

q u e s t i o n , would you view t r a c k a q e r i g h t s awarded t o the 

Tex Mex, s t a n d i n g a l o n e , trom S i n t o n t o San A n t o n i o t o 

be a d e a l stopper? 

A Again, today, w i t h o u t regard t o what may 

t r a n s p i r e between now and tne merger d a t e , I would 

c e r t a i n l y hope n o t . 

MR. WHITE: Thank you. Your Honor. 

JUDGE HOPKINS: Ms. Reed. 

MS. REED: J u s t one moment. Your Honor. 

fi. / I 
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1 (Pause . ) 

2 ( D i s c u s s i o n o f f the r e c o r d . ) 

3 MR. KHARASCH: Your Honor, i n our 

4 o f f - t h e - r e c o r d d i s c u s s i o n , I i n d i c a t e d because o f the 

5 l l l e g i b i l t y and u n a v a i l a b i l i t y of cop i e s o f the 

6 Commission's d e c i s i o n s , t h a t I t h i n k i t might be u . j e f u l 

7 t o ha"«5 i n the r e c o r d as an e x h i b i t f o r i d e n t i f i c a t i o n 

8 the d e c i s i o n i n f i n a n c e docket 30568, Southern P a c i f i c 

9 T r a n s p o r t a t i o n p e t i t i o n , and ask t h a t t h a t be marked as 

10 MKT-C-68. 

11 JUDGE HOPKINS: That w i l l be marked f o r 

12 i d e n t i f i c a t i o n as MKT-C-68. 

13 (The document r e f e r r e d t o 

14 was marked E x h i b i t MKT-C-68 

15 f o r i d e n t i f i c a t i o n . ) 

16 MR. KHARASCH: And I w i l l o f f e r I n evidence 

17 MKT-C-62 thr o u g h 67. 

18 JUDGE HOPKINS: Why don't we w a i t t i l l «s. 

19 Reeu nas q u e s t i o n e d , i n case they have something 

20 f u r t h e r ? 

71 Ms. Reed. 

22 BY MS. REED: 

7-\ ' Q Good a f t e r n o o n , Mr,. F i t z g e r a l d . Hy name i s 

.'4 j| Ma''j- Keed and I'm w i t n the Department o t T r a n s p o r t a t i o n . 

J j u s t have a few q u e s t i o n s . 

ALDERSON REPOP' 
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A Y e s , ma'am. 

Q On page 9 of your v e c i f i e d s t a t e m e n t i n the 

second f u l l p a r a g r a p h , you r e f e r t o the SPSF j o i n t r o u t * 

and r a t e p o l i c y s tatement t h a t has been i d e n t i f i e d as 

SF£:P-C-2. And you d i s c u s s e d i t i n some d e t a i l today. 

Would the SFSP be w i l l i n g *-o accept a*-- a 

c o n d i t i o n c f merger the i m p o s i t i o n o f t h i s r a t e p o l i c y ? 

A Sure . 

Q Now, I take i t from the answers t h a t you have 

gi v e n today t h a t t h i s would not mean t h a t the SFSP would 

be g u a r a n t e e i n g equal r a t e s on a j o i n t l i n e move as i t 

c o u l d o f f e r on a s i n g l e l i n 3 h a u l . 

I s t h a t c o r r e c t ; 

A That's r i g h t . I t h i n k our e x p e r i e n c e , 

p a r t i c u l a r l y w i t h the Union P a c i f i c merij^-t, s t h a t 

r a t e s go down a f t e r a merger. And s p e c i f i c a l l y they go 

down i n new s i n g l e l i n e s e r v i c e , and i would a n t i c i p a t e 

t h a t ' a going t o happen w i t h r e s p e c t t o our merger. 

You know, we're not going t o g u a r a n t e e , 

s i m i l a r l y , t h a t the j o i n t r o u t e s would a l s o go down 

because the e f f i c i e n c i e s wouiu r e a l l y o n i y come where 

new s i n g l e l i n e s e r v i c e becomes p o s s i b l e . 

Q So what quarantees would vou be w i l l i n g t o 

make as f a r as the j o i n t r a t e s , i t an,? 

A I think that the sens.i in which the i-
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League agreement i a complementary t o and comes I n t o p l a y 

I n t h i s area i s t h a t i f t h i s becomes p a r t of the CFR, i f 

the ICC f i n d s t h a t i t s o l v e s the c o m p e t i t i v e access 

problem, t h a t a l l j o i n t r a t e s t h a t are i n e f f e c t on the 

date of the merger would c o n t i n u e i r . e f f e c t unless and 

u n t i l a p a r t y t o the j o i n t r a t e were t o come i n and f o r 

some reason or o t h e r a t t e m p t t o c a n c e l t h a t r a t e . 

At t h i t p o i n t , as I t e s t i f i e d i n response t o 

Mr. Auerbach's q u e s t i o n s t h i s morning, e i t h e r a s h i p p e r 

or a c o n n e c t i n g c a r r i e r , f e e l i n g a g g r i e v e d , can come 

b e f o r e the Commission and attempt t o have the 

c a n c e l l a t i o n o f the r a t e s suspended and i n v e s t i g a t e d . 

I t would be through the i n v e s t i g a t i v e process 

by the Commission t n a t the p a r t i e s c l a i m m y t o be 

ag g r i e v e d would have the o p p o r t u n i t y t o p r e s e n t evide'ce 

t h a t i n f a c t the c a n c e l l a t i o n of the r a t e was 

an t icompe 11 t v e . And i f the Cuium i s a l o n Lound t h a t t o be 

the case, the Commission c o u l d and would deny the 

a u t h o r i t y t o c a n c e l the r a t e . 

That has, I t h i n k , the a d d i t i o n a l advantage 

from our p o i n t o f view o f b r i n g i n g s t a b i l i t y t o the 

r a i l r o a d I n d u s t r y which we a t Santa Fe have long f o u g h t 

t o g e t i n t h i s area of r a t e s anu x . t e s , and haven't 

been t e r r i b l y s u c c e s s f u l . 

As I j u s t answered Mr. Leary's quer 

ALDf 
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were un s u c c e s s t u l in getting route c a n c e l l a t i o n s stopped 

by the Commission e a r l i e r , and t h i s would give both 

c a r r i e r s and shippers a much e a s i e r time in ge t t i n g that 

stopped. 

Q How would you maintain e x i s t i n c or e f f i c i e n t 

s e r v i c e v i a e x i s t i n g gateways? 

A As I s a i d in my l a s t appearance, we would 

continue to maintain s e r v i c e that was coomensurate with 

use l e v e l s by the customer. I f you s t a r t with the 

premise that we're going to be adopting d i v i s i o n a l 

l e v e l s and r a t e s , j o i n t r a t e s that are in e f f e c t the day 

before the merger, on the date of the m«rger, you hav^i a 

ba s i s for beginning. 

And as I say on page 15 of my statement, 

that's e x a c t l y what we do. And any d e v i a t i o n therefrom 

would be on the b a s i s of our p e r c e i v i n g a need to make 

some change and s u b j e c t to the r i g h t s o: the p u b l i c , the 

shippers, and the c a r r i e r s to come befoie the ICC and 

say that there was some a n t i c o m p e t i t i v e behavior 

Involved. 

I'm not suggesting thjit there would be any. 

I'm simply saying that I b e l i e v e that t' 3 public and the 

various cons t - tuenc iea represented here 4(in\ri be 

adequately protected by t h i s p i o v i s i o n , 

Q In response to a question by tt w, you 

ALDERSO 
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I n d i c a t e d that a 10 percent i n c r e a s e in r a t e s , even 

though i t would not enable the SFSP to achieve revenue 

adequacy, would i n d i c a t e market power. 

I s that c o r r e c t ? 

A Yes, as I understand those terms. And 

apparently Mr. Leary and I may not understand then the 

same . 

Q Wouldn't i t be true, however, that a 100 

percent Increase in r a t e s would not n e c e s s a r i l y i n d i c a t e 

an ab'.'se or indue market power? 

A That's ray point. i t wouia not be an undue 

abuse, ^nd t i . a f s the reason that I wrote the statement 

the way I d i d . My only point in bringing the matter up 

at a l l in ii p r a c t i c a l vein, rather than aimply l e a v i n g 

i t to the economists to argue about, i s to want to urge 

on you that t h i s merger i s not going to give us the 

a b i l i t y to i n c r e a s e r a t e s , to ipy knowledge, anywhere at 

a l l . 

Q Wouldn't i t a l s o be important to know what the 

e x i s t i n g r ate l e v e l was for a p a r t i c u l a r movement? 

A C e r t a i n l y i t would. 

Q For example, i f the r a t e s on a movement had a 

r e v e n u e - t o - v a r i a b l e - c o s t - r a t i o of 100 percent, a 10 

percent i n c r e a s e In r a t e s would not be an e x e r c i a e ot 

undue market power; c o r r e c t ? 

20 * N 'A-.. WAjtilNQiiJH, 
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A On the c o n t r a r y , i t would be necessary, a t 

l e a s t as we do our c o s t s , t o j u s t b e g i n t o cover a share 

of f i x e d c o s t s . 

MS. REED: Thank you. That's a l l I have. 

JUDGE HOPKINS: Mr. Nelson. 

MR. NELSON: No r e d i r e c t . Your Honor. 

JUDGE HOPKINS: You're excused, s i r . 

MR. KHARASCH: I ' l l o f f e r i n evidence MKT-62, 

63, 64, 65, 66, and 67. 

JUDGE HOPKINS: Any o b j e c t i o n s o t h e r than what 

has been s t a t e d p r e v i o u s l y ? Any o b j e c t i o n ? 

MR. NELSON: No. No o b j e c t i o n t o the 

admission. 

JUDGE HOPKINS: They w i l i be r e c e i v e d i n 

ev idence. 

(The documents r e f e r r e d t o , 

p r e v i o u s l y matKed K x h i b i t s 

MKT-C-62 thro u g h 67 f o r 

i d e n t i f i c a t i o n , were 

r e c e i v e d i n evidence.} 

MR. NELSON: I move the admission o f Mr. 

F i t z g e r a l d ' s s t a t e m e n t . 

a . l i t . I t i Si Any ub j ec i, i ' j f i j' h i s t t i . t iiuuny 

w i l l be r e c e i v e d I n evidence. 

W e ' l l be i.n recess u n t i l 9:00 o'clock to, w 

ALDERSON REPORTING C< 

20 F ST N.W.. WASI^ . '3.9300 

WKKKMKWKmmmKmmmmmmKm 



10 ,058 

9 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

morning. 

(Whereupon, a t 4:10 o'clock p.m. the h e a r i n g 

recessed, t o reconvene a t 9:GQ o'clock a.m., the 

f o l l o w i n g day, Wednesday A p r i l 10, 1985.) 
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