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tn 1983, the Southern Pacific Transportation Co. ("SPT") and 
The Atchiaon, Topeka. and Santa Pe R/iilway Co. ("ATSP") agreed to 
me-.'ge. Following merger of t h e i r respective holding comjar.tes. 
theae oom.^etlng railroads were Co bf,- owned by a single hoMl.ig 
company. Santa Fe Southern P i c l f i c Corporation ("SFSP"'-. However. 
"9 U.S.C. 11343 prohibits the merger or common control of rallrodds 
without p r i o r Comm.aslon approval. In order to a v o i l v i o l a t i n g 
the statute while i t s application Co merge waa pending before the 
Commission, SPSP placed the stock : f SPT in an IndepenJent voting 
trust.£/ Voting trusts are often used to Insulate a c ? r r l e r from 
conraon control wnlle an application is being conalier.'d by th ? 
Commiaalon. See B. F. Goodrich Oo. v. Morthwest Ind-jstrles, Inc., 
303 ?. :\ ••-r7~n^T'r:7-1, r - r - ^ T T — - - ' T r Z i T . — 
1970 . 

On Decembe" '33, the Commlaslon approved ;.FSP'3 uae of 
a votlhj; t r u s t d . . ,. j^rovlslcris of the voting t r u s t -igreement .£' 
The main purposes " f tne t r u a t are t.. pre.-ierve the independence of 
SPT and to ensure ts continued existence aa a vleole, vigoroua 
competitor throughout Lhe l i f e of the t r u s t . Thu?, the Commission 
noted In i t s decl.?lor that t h i t r u j t rfas deslgne-1 i.-; 1 wo i l l 
monitored to prevent " ix^errnl as Ible cooperative - ' 
and SFSP. 

la November 1966, SFSP Iss'ied a preaa releuse ar.nounci ig a 
major restructuring of the r a i l operations of b'.th SPT. and ATSF. 
That announcement suggested that SPT and SFSP might be taking some 
"iraper:ni3Slble cooperative action" In v l o l a t l o r of the control 
t;rovialons of the statute and undermining the -"uependence of the 
voting trusc. The Chairman, in consultation * 1th the Commission, 
directed the Office of Compliance and Consuiue • Assurance ("OCCA") 
CO conduct an informal, • re 1'.-t 1 n \ i n v e s t 1 -*. of the matter. 

The Investlga^l , . , ;itacta I , , .1 areaa dui-l-g 
1985 and 1986 that we consider -..-ideairable. These Include the 
posalDle asaertlon by SPSi-' of l.-if luence ove • the timing and amount 
of certain SPT t i x write-'owoa, and excaen^ss of information from 
SPT to SPSP.3/ 

The Valley Natlor.al Bank of Arizona was truatee of the 
Independent voting t r u a t u n t i l October 1, 1986, when I t waa 

succeeded by the curr,»nt truatee, the La'.alle National Bank, 
Chicago, I l l i n o i s . 

£/ Aa conditlona to I t s approval of the truat pgreeraent, the 
Commiaalon Incorporated .-iFSP's pledgee ( I ) to ad-cre to the 

prlncl,;le of t o t a l Independence of SPT, (2) to maki any amend
ments to the truat required by the ICC to avoid r. v i o l a t i o n of 
the Interstate Commerce Act; (3) to .--ffraln frorr h i r i n g away 
from SPT any o f f i c e r s believed to be jsaentlai to SPT's 
continued v i a b i l i t y ; and (4) to provide f i n a n c i a l aid to SPT 
where determlnel to be necea.-iary by 'he [CC. 

ir-ee-
budgets. 



Finance Docket No. 30400 

Our most c r i t i c a l coneluslv! la tliac the voting t r u s t , aa 
Implemented, and the undertaKlnga of the h.-)ldlng company, have 
not Insulated SPT from SFSP to the extent we originally"Intended. 
While to .late the Investigators i?ave not found any evidence of 
harm to competition, there are indications of possible influence 
and exchanges of Information that we think should not have 
occurred, which could In the future Jeopardize SPT'a a b i l i t y to 
.-)perate as an independent r a i l r o a d , Aa a conaeguence, we w i l l 
c l a r i f y the chligatlons of SPSP and SPT management, and of the 
truatee. to ehsire that any past questionable actions do not 
continue. 

The managements of both SPSP a.--,, . - - ., ,o . ,- for 
maintaining tbe Independence of SPT, 5:s?/ATSF and SPT personnel 
nuat be olrcuraapeot In t h e i r deallnga with one another. Specifi
c a l l y , there should be no co-nmunlcatio-.s between thoa^; two 
companies except: '1) aa concern pursuing t i e .-nerger application 
and related proceedlr.ga before the Commisaion (and the courts I f 
necessary); and (2) those normally carried or: by competing r a i l 
roads In t h e i r day-to-day a f f a i r s . Such cormunlcatlons may Include 
either plannl ,g for the merger I t s e l f or disinantllng merger plana. 

Intemilngilng of - ' r i c t l y prohibited. Of course, 
cannot be per=i .iu-„les with both cumpanles. 

The trustee .,ry reapon.sibill-
through I t s aoar; , In the I n t e r e a t i ,> . , 
o»'n the company In the f u t u r e , conslatent with the law and 
Cominlaalon ord-'r^. A,̂  '•̂.•=> Commission's i n i t i a l decision I : ; ' 
•ner^^er proce-^ - '^a. I t oannot be assumed that 
w i l l tjventua.-, . th SFSP. ""he trustee's duties, 
fore, are not :nere,.y cuotodial in n,.- P̂T must be malhtalaed 
aa an independent, viable competitor > duration of the t r u s t , 
Insulate.l from SFSP Influence. Conci^jiiiti.-it i y , the trustee must 
ensure that SPT officera do rot incur dutiea or obllgationa to 
SS'SP. 

.Moreover, the trustee has the reaponaiblllty to monitor 
axchangaa wlt.iin the two claasea of permlaalble communicatlona 
iea bribed .shove. While as ,i general principle that la the only 
infc-mation t h \ t may be ahared oy SPT and SPbP, we underatand the 
d i f f i c u l t y of antloipatli-g what communicatlona might be neceaaary 
between the two companies. Therefore, to the extent that further 
exchanges of Information may be deemed neceaaary, the truatee must 
act aa rao"e than a mere conduit -matlon. I t muat examine 
vhe infornatlon to assure that -. :oay be properly exclianged 
between cjmpetltora; and (2) doea not ..i^ suggest that SPT take 
some action that is p o t e n t i a l l y hamf t.- I t s e l f , or (.'o'! p r i v l l e 
information to SFSP that I t should n - ,', aa parent 
competitor, ATSP. 

To auramarlze, we expect SFSP's management not to e.x-jrt 
any influence over .-he management of SPT. or to otherwise 
compromise SPT's irdependence. Officera of Santa Pe Industries 
("SFI"!. ATSF. and SPSP who were formerly o f f i c e r s of SPT or the 
Southern Pacific Company '"SPC") nay not nc.y use "competitive 
information" a'-.out SPT to .';T='7's advantage over SPT. We also 
expect the trustee to oversee the management of SPT to ensure 
that no action la taken to Jeop?»r.-iize SPT's position as an 
Independent competitor. I t should be noted that f a i l u r e to 
comply with the voting truat agreement or attendant Cominlasion 
orders that reault,3 In a v i o l a t i o n of ̂ 9 U.S.C. 1 1 343 can subject 
the involved peraona and carriers to the c l / l l and criminal 
penalties contained l.n 49 U.S.C. 11901(a), 11912, 11914(a). and 
11915. 
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Ue w i l l continue co monitor the -elationahip of SFSP. ATSF, 
and SPT and the voting truat agreement to ensure the independence 
of SPT. 

This action w i l l not a I g n l f I c a n t l y affect either the quality 
of the h'jman environment or energy cor.servatlon. 

I t la ordered: 

1. T!ie voting truat agree.tient ia c l a r i f i e d aa atated above. 

2. "-,1^ decision w i l l be effective on the date aerved. 

B., - , x-nlasion. Chairmi-, '-.''.^on. Vice Chairman La;nboley. 
Commissioners S t e r r e t t , Andre, -lo.-is . 

Noreta R. McGee 

JtALl 
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