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SANl \ ;;OUTHERN PACIFIC CORPORATION-CONTROL-
SOUTHFKN PACIFIC TRANSPORTATION COMPANY: MERGER-THE 

ATCHISO.N TOPEKA AND SANTA FE RAILWAY COMPANY ANP 
bO'JTXKRN <AC1F1C TRAN.'•̂ HOBT.̂ T\0N COMPANY 

LHiCided: Deoemlv • ' '>1J 

We h«v»« dri-id«»d t o l i f t t h f l ceaae and d « « i a t o r d « c 

tha t pr.«r . ' . V i i . x . - ' . M.,> .-on:-mi 1.it ion of the Southern 

P a c i f i c Cvnp.i, . ) ^nU SaiUd to indu. • i . 

This a c t i o n i s c o n t i n g o n t upon t h « acceptd.nce ot s p e c i 

f i e d c o n d i t i o n s . A p « » t i t i o n f o r a p r o - d e d i n q under the 

Clayton A t anu u rcquo - r , ' - . uu -d h e a r i n g on tho vot i .n^ 

t r u s t i ssues are d e n i e d . We conclude t h a t t h « v o t n y 

t r u s t , aa c o n d i t i o n e d , u compat ib l-- ' w i t h o-ir r e g u l a t i o n s 

and our r.-spons i b i I n los under the I n t e r s t a t e Conworce 

A c t . 

BACKGROUND 

On Novrmber 22. i »d3. Santa l-V Southern r . c i f i c 

C o r p o r a t i o n (SFSP). A t : h i s o n . Top»?k.i -ind Sam a Fe Railway 

Company l A T ' J l - , .«nd Southern P a c i f i c Transpor a', i on 

1/ Becau.^e tho issut^s .md par tn>s M t h i i t ime 
sane i n t h i s p roceeding and Finance l^oOcot No. 303oO 
P e t i t i o n of U n i o n J P a c i l i ^ _ J a U i : o a d 

6 7 d ^ r ~ v ; i ~ h ^ v ^ - i r e T r o u s l y and are here c o n s i d e r i n g b o t h 
proc»3edincis on a c o n s o l i d a t e d b a s i s . 



Company (SPT). jointly f i l e d , pursuant to 49 C.F.R. 

1180.(b), a protilin>] notification ot intent to f i l e an 

application vinder 4'> U.S.C. 11J4.3 et seq.. seeking 

authorization of SFSP's proposed acquisitior. of control 

of SPT and the merger of ATSF an<l SPT, within approxi

mately three months. 

PuL-̂ uant to a "Combination Agreement and Plan ot 

Reorganization" entered into on C>ctobor 4, 1983. SFSP 

intends lo aroviire a l l issued and out.-'tanding s^o-k o£ 

Santa re ind;;.': Inc. (SFI) /ind Southern Pflci^'ic 

Corporation (SPC). SPC intends f i r s c to place a l l of i t s 

stock Ul SPT. 4 r a i l carrier also owning a motor car r i e r 

subsidiary, in an irrevocable, independent voting trust 

pursuant tc Ji C.F.R. 1013 to preclude SFSP's contml of 

SPT. The voting trust is intended to insulate SPT from 

the control ot SFSP. SPC or any successor or a f f i l i a t e 

of £rC. pendiiuj the t i l i n g and resolution of a proceeding 

for the consolidation rhe r a i l carriers pursuant to 

49 U.S.C. 1! M 1 et &eq. 

On December 14, 19H1, the tockho Ider s of the two 

holding companies m«»* and voted to approve the Combina

tion Agreement. Howr/e,-, by decision served December 14, 

1983, the Commission entered a *nmporary cease and desist 

order against the; consummation of the combination pending 

a Commission decision on the issues raised by the pro

posed merger of the holding companies and the placement 

of the SPT in an i nd».'pending noting trust. 
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The j r ' T ' ^ ' - ' l '*'•>••• t ' f - ' -haUeno''! b.More • 

Commission .MI Novembei 1'.. 1^)83. by M ; .s:...Mir i - Kansas-To s.i.s 

R a i l r o a d Company (MKT^ which t i l e d p e t i t i o n s f o r (1) 

l i m i t e d h e aring and (2) discovery concerning a v o t i n g 

t r u s t presented f o r informal s t a f f r.-view ;.-irsuant to 49 

C.F.R. Part 1011. Unitea T r a n s p o r t a t i o n Union r i l e d a 

statement m support Ue MKT p o s i t i o n on November 21. 

1983. A d d i t i o n a l stat-ment.s m suppci ' • - - .led 

by Sunkvi>t Crowe. n December . iO»ri J. and by PPG 

Industries. !: ., •> lecembei b. ' '3'. 

MKT irgues that .T:>sent the im p o s i t i o t . .ons 

r o n t r o l i i n g the act i u.. « 'le manay. mcni ot SPT and 

ATSF, the proposed v o t i n g t r u s t w i l l not prevent a n t i 

c o m p e t i t i v e consequence:? and unauthorized c o n t r o l dunnvi 

the e x i s tence of the v o t i n g t r u s t . MKT requests a 

hearing and d i s c o v e r y , p.riur t o approval of tht. voii..g 

• r u s t , t o demonstrate tht consequences which m i j h t occur 

pi I - t o re.= o l u t i o n of t h - c o n s o l i d a t i o n proceeding. 

MKT i n t a i n s t h . i l i n t o r m a l approval .-t th.' vot mg 

t r u s t w i l l have the p r a c t i c a l e f f e c t of p e r m i t t i n g imme

d i a t e implementation of woiking arrangements between the 

r a i l r o a d s , o r i o r to c o n s i d e r a t i o n of the merger. MKT 

s t a t e s t h a t the l ' •'. w U l demonstrate t h a t operations 

during the v o t i n g t r u s t w i l l have a n t i c o m p e t i t i v e e f f -

despite tho exisf.ence of the v o t i n g t r u s t , and t h a t the 

i n j u r y s u f f e r e d by competitors and shippers, if. the 
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v o t i n g t r u s t ui abused or i f the merger i r. not approved, 

w i l l bo i r r e p a r a b l e . 

MKT request;- ir i i i q t o res o l v e whether the v o t i n g 

t r u s t i n f a c t prevents unauthorized common c o n t r o l , and 

whether the t i u r . t :iiu;.t !>• iisapproved, l e a v i n g SPT and 

ATSF independv lit , as they are today, t o await the outcc ^ 

of the merger proceed in<?. MKT i l > ie» ks pro d u c t i o n of 

documents r e l a t i n g t o , .mu i a t h. i t h i n g s , the plans f o r 

d i v e s t i t u i e ot SPT, should the merger be disapproved. 

MKT asset- ' a t the two c a r r i e r s w i l l favor each 

other w h i l e SPT i . m the v o t i n g t r u s t through t h e i r 

a b i l i t y t J cancel j o i n t r a t es and througn routes w i t h MKT 

and other c a r r i e r s , and enter i n t o ci , • ts wi*:h 

shippers which exclude MKT from the rout • lu), MKT -il--.-* 

a s s e r t s , baaed on i t s V i c Pres i d e n t - T r a f f i c ' s former 

employment w i t h t le loriner Great Northern Railway and h i s 

p a r t i c i p a t i o n i n j o i n t s t u d i e s surrounding the Northern 

Lines merger, (Great Northern Pac.-Merger-Great Northern, 

331 I.C.C. 228 (1967)). t h a t s i m i l a r s t u d i e s must be 

developed t o p l a i both post-merger operat i o n s f o r the SPT 

and ATSF, and also to [ilan i n t e r i m operations d u r i n g the 

p e r i o d ot 'he v. t irig t r u s t . MKT seeks discovery of those 

plann ing ^ ape i , 

On Novombei 25, 198 3. the SPC, SPT, ATSF and SFI 

r e p l i e d , argvnio that a v o t i n g t r u s t , s t r i c t l y complied 

w i t h , i s a p r o p t r means of d i v e s t i n g c o n t r o l of a 



regular.>.i .-ari l e r in adv ance ot a Ccmnn •-..'-̂ -vn d e c i s i o n 

approving c o n t r o l , and t h a t MKT's request is i n c o n s i s t e n t 

w i t h the Commission's p o l i c y t h a t i n d i v i d u a l s other than 

p r o s p e c t i v e a p p l i c a n t s have no standing t o p a r t i c i p a t e 

i n a proceeding p r i o r 'c the acceptance ot an a p p l i 

c a t i o n . SPT s t a t e s t h a t the v o t i n g t r u s t g u i d e l i n e s em

body the necessary p r i n c i p l e t h a t the e f f e c t i v e n e s s of 

the t r u s t depends on t ht^ independence of the t r u s t e e m 

the creo. tm in i s t r a t i o n o t r u s t , and tha"-

the t r u lo complies w i t h t h i s p r i n c i p l e . 

Further, SPT aek-iowlet*-es t h a t t h i ; ; necessary pt.inc'.ple 

i s not a mere tocni.i' •• hut l h a t ' : : vos r i s e t o serious 

and s u b s t a n t i a l d u t i e s .̂ n the part of the t r u s t e e , and 

recognizes our responsib i . y to whatever a c t i o n i s 

necessary, i i i c l u d i n ^ ^ f o r ' i v e s t i t u r e of stock, where 

a v o t i n g t r u s t i s used improperly t o o b t a i n unauthorized 

c o n t r o l , 4'. Fed. Reg. at 59909. 

SPT also s t a t e s t h a t i t i s not a p p r o p r i a t e t o con

s i d e r or r u l e on s p e c u l a t i v e f u t u r e v i o l a t i o n s of law, 

and t h a t MKT has pr o v i d e d no basis f o r a s s e r t i n g t h a t the 

v o t i n g t r u s t w i l l not ensure against u n l a w f u l c o n t r o l . 

Such a s s e r t i o n , i t i s argued, r e s t s on the assumption 

t h a t the t r u s t e e w i l l d i s r e g a r d i t s o b l i g a t i o n s under the 

terms of the v o t i n g t r u s t , or that the t r u s t does not 



e x i s t . This pi ' l o i woul 1 hold t r u e i n every case of 

a proposed conso 1 idat ion because i t assumes u n l a w f u l 

conduct Tn t.'ie part, ot ;nanaq?ment i n every case. Such 

an assumption would make v o t i n g t r u s t s useless and makes 

c o n s o l i d a t i o n ot r e g u l . c a r r i e r s d i t t i c u l t i f not im-

poss i b l e . 

On Decembei 198^. the Ur.ion • ic Railroad 

Company and the M i s s o u r i Pai'i t lo K'.iilroad Compa P ) , 

f i l e d a p e t i t i o n to i n s t i t u t e a proceeding under Section 

11 of the Clayton Act to i o t e r m i n - : (11 wHê >>,.r the 

immediate e t t e c t ot t hi> proposed comomat ion p r i o r t o the 

completion ot a proceeding under 1' ,̂C, 1134J (which 

would consider tne common c o n t r o l ot f h.> ;iPT and t.ie 

ATSF) would so lessen r a i l competit i n the south

western United States as t o v i o l a t e Section 7 of the 

Clayton Act; and (2) whether implementation of the pro

posed Combination Agreement p r i o r t o such a proceeding 

would f o r e c l o s e the a b i l i t y of the Commission to r e s t o r e 

the c o m p e t i t i v e ;.itviat i.>n which p r e s e n t l y e x i s t s among 

the wosttirn r a i l r o a d s . The UP s p e c i f i c a l l y s t a t e d t h a t 

i t was not through t h i s p e t i t i o n c h a l l e n g i n g the merger 

under ;ootion 1114! nor the e f f i c a c y of the v o t i n g t r u s t 

arrangement as a means of avoiding u n l a w f u l premature 

common c o n t r o l of the two r a i l r o a d s under s e c t i o n 11343. 

This pet i ! ion wa;-. assigned Finance Docket No. 30360, 

supra, I oot. nc I v 1 . 
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In i t s [let i t i.m the Union Pacit i<.- arques t h a t con-

solidcit ion -1 tht- SPT aiu! the ATSF - - s s a r i l y c>nti-

competit • the oompanies are d i r e c t c o m p e t i t o r s 

t o r sout.hwe.t ; !r i L l i o , and p a r t i c u l a r l y f o r t r a f f i c 

i n Northern and Southern C a l i f o r n i a . The UP f u r t h e r 

argues t h a t undr^r the proposed ai r angement SPT o f f i c i a l s 

w i l l be d».>morai 1 .Ted and wi t h o u t i n c e n t i v e t o purs'ue com

p e t i t i o n w i t h the ATSF. I t argue;; that the loss of top 

management o f f i c i a l s w i l l imme tken the a b i l i t y 

of SPT, and i t questions the a b i l i t y ot the SPT t o remain 

f i n a n c i a l l y capable of aggressive c o m p e t i t i o n w i t h o u t the 

support ot I t s present paretic. 

SFSP, SFI, ATSF, SPC, and SPT ( a p p l i c a n t s ) r e p l i e d 

t o UP's p e t i t i o n , i ; ..ir.qthat the Commission has 

j u r i s d i c t i o n over the t r a n s a c t i o n i n c l u d i n g the a b i l i t y 

t o issue a cease and d e s i s t order, but arguing t h a t the 

a n t i t r u s t matters r a i s e d i n the UP p e t i t i o n were more 

a p p r o p r i a t e l y considered i n the c o n t r o l proceeding. As 

to the pos s i b l e sale of the SPT, a p p l i c a n t s argue t h a t 

there i s no l e g a l c o n s t r a i n t on the sale of a r e g u l a t e d 

c a r r i e r t o an ur.-i.' !li?t.ed n o n - c a r r i e r ar.d t h a t absent 

tho a c t u a l combination of c a r r i e r s , the merger of non-

r a i l assets of SPC and IIFI cannot r e s u l t i n an u n l a w f u l 

r e s t r a i n t of tra d e . Therefore, the question a c t u a l l y 

presented is whether the v o t i n g t r u s t i s s u f f i c i e n t . 
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A p p l i c a n t s aver t h a t it i s . They dismi-^.s the arguments 

t n a t i n s u t f i c i o n t manaqerial resources w i l l remain at SPT 

and p o i n t t o tne t r u s t e e ' s a b i l i t y t o h i r e and supervise 

any and a l l personnel. 

By motion t i l e d Deoember 13, 1983, 2/ RLEA moved f o r 

a temporary cease and d e s i s t order pending f u r t h e r 

Commission a c t i o n on the UP and MKT r̂ . t i t K-r,:;. On 

Decemb»*r 1.], ur and MKT also mo\ ed ! r i i -ntpo; • ̂  •. , aae 

and d e s i s t order, c i t i n g the D i s t r i c t Court's o p i n i o n 

t h a t the Commission had a p p r o p r i a t e a u t h o r i t y t o isssue 

such orders as WIT - l o q u i r e d t o preserve the i n t e g r i t y 

of i t s j u r i s d i c t i o n t o consider r a i l r o a d mergers. 

Ap p l i c a n t s o b j e c t e d , n o t i n g t h a t i l l appropri.'te 

f i l i n g s had been made w i t h the Securitj.-s and Exhange 

CommiSoion and t h a t n o t i c e of the proposed t r a n s a c t i o n 

had been given to the Federal Trade Commission (FTC) and 

the Department of J u s t i c e (DOJ), as r e q u i r e d by the 

Hart-Scott-Rodino A n t i t r u s t Improvements Act of 1976, 

Pub. L. No, 94-435, 90 S t a t . 1383 (1976), and t h a t the 

30-day w a i t i n g p e r i o d uride. that Act had passed w i t h o u t 

any request ( ;>r a d d i t i o n a l i n f o r m a t i o n by e i t h e r the FTC 

of the DO.J. Appl i c a n t s a l s o argued t h a t the t r a d i t i o n a l 

2/ By p e t i t i o n t i l e d December 13, 1983, RLEA f i l e d f o r leave 
to i n t e r v e n e in Finance Docket: No. 30A00. Considering che 
utiusuaL nature of t h i s mer'^er proceeding and the need to address 
the concerns of p a r t i e s 'In Finance Docket Mo. 3.J360, the motion 
i s granted. A l l p a r t i e s of recor d i n Finance Docket Nc. 30360 
are herebv made p a r t i e s of re c o r d i n Finance Docket No. 30400, 
n o t w i t h s t a n d i n g our normal procedure not to begin proceedings 
u n t i l a formal a p p l i c a t i o n i s submitted. 



requirements f o r i n un •' ivo r e l i e t hao :iot been estab

l i s h e d , i n t h a t (1) the UF had not shown a s u b s t a n t i a l 

li'icelihood of prevaili.'-.a on the morit;^ i n t h i s a c t i o n ; 

(2) absent a g r a n t , there would be i r r e p a r a b l e i n j u r y ; 

(3) the issuance of i n j u n c t i v e r e l i e f would not sub

s t a n t i a l l y harm other p a r t i e s , i n c l u d i n g a p p l i c a n t s ; and 

(4) i.njunctive r e i i e i would be i n t lie p u b l i c i n t e r e s t . 

As noted above, ori December J4, a temporary cease 

and ci • ord«M was • p r e c l u d i n g consummation of 

the merger of th(- h o l d i n q compani-'s. In t h a t d e c i s i o n , 

we emphasized t h a t no 'prejudgment of t"ho substance of the 

pending p e t i t i o n s or of the ••• T T a p p l i c a t i o n was being 

made; r a t t i e r , we r e q u i r e d f u r t h e r time i n which t o con

s i d e r the matters before us. 

On December 15, a p p l i c a n t s f i l e d an Emergency 

P e t i t i o n f o r Vacation ot Cease and Desist Order or, i n 

the a l t e r n a t i v e . Request f o r Immediate Decision on the 

M e r i t s . A p p l i c a n t s argue th a t none of the claims pre

sented by UP or MKT j u s t i f y a continued delay i n con

summation of the combination, and the r e s u l t i n g harm t o 

SFI, SPC and t h e i r s t o c k h o l d e r s . Although a p p l i c a n t s 

urge t h a t the claims of a weakened SPT w i t h maragement 

unable t o compete v i g o r o u s l y are unfounded, they s t a t e 

that chanQfi may be made i n the v o t i n g t r u s t i f the 

Commission decides th a t they are necessary t o ensure com

p l i a n c e w i t h the law. Applicants argi'c t h a t the cease 
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and d e s i s t order i s i n j u r i o u s t o them and vmnecessary t o 

p r o t e c t t l i e Commission's j u r i s d i c t i o n , the p u b l i c 

i n t e r e s t , or any l e g i t i m a t e i n t e r e s t s oL UP or MKT. 

UP responded to SP's Emergency P e t i t i o n , and a l l e g e s 

t h a t the nee ' t o r urgency s t a t e d by SP i s i n s u f f i c i e n t 

t o j u s t i f y l i f t i n g the cc^ase and d e s i s t order. They ur •> 

t h a t because the combination agreemtnu contains a pro

v i s i o n t h a t n e i t h e r p a r t y is tr."*.- t o wictidra'*/ .virn.iat 

the consent of the other before June .30, 1 984, the deal 

i s u n l i k e l y t o col l a p s e i t not closed s h o r t l y . F u r t h e r , 

UP urges t h a t other r a i l r o a d c o n s o l i d a t i o n s have not 

inc l u d e d a s t r u c t u r e s i m i l a r t o the one here, w i t h a 

h o l d i n g company combination p r e - d a t i n y the r a i l in> i g e r 

by s e v e r a l years. UP argues t n a t t h " impact on SPC's and 

SFI's st o c k h o l d e r s of a continued, i f b r i e f , delay i s 

i n c o n s e q u e n t i a l , and continues t o urge t h a t there i s a 

s u b s t a n t i a l basis f o r i •: 3 c o m p e t i t i v e concerns. UP 

argues t h a t the issues they r a i s e were not adequately 

addressed by a f f i d a v i t s submitted by a p p l i c a n t s and seeks 

an o p p o r t u n i t y t o depose the a f f i a n t s . 3 / 

MKT responded t o SP's Emergency P e t i t i o n by u r g i n g 

again t h a t the v o t i n g t r u s t , i f i t goes i n t o e f f e c t , w i l l 

enable SPT t o close routes and cancel r a t e s w i t h MKT. 

DISCUSSION AND CONCLUSIONS 

We issued the temporary cease and d e s i s t rder t o 

assure t h a t we would have s u f f i c i e n t time f o r review of 

2/ UP's request f o r discovery i s moot m l i g h t of our 
d e c i s i o i here t o deny i t s p e t i t i o n to i n s t i t u t e a Clayton Act 
proceed 1 ng. 
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the issues r a i s e d i n the p e t i t i o ns. w-- nave now had 

f u r t h e r opport ni ;i y t o consider these issuec. Subje-t 

to c o n d i t i o n s , we - ^ / i l l l i . - t our tcmp..irary cease and de

s i s t order p r o h i b i t i n g SFT and SPC t o mery*- , we wiM 

dismiss UP's p e t i t i o n to i n s t i l u t - - a Cloyton .%ct pro

ceeding, and we w i l l deny the hear ing ...ought- by MKT' a-;c 

others seeking s i m i l a r r e l i e f . We have concluded 

a d d i t i o n a l l y t h a t the v o t i n g trus*^ , as c o n d i t i o n e d here, 

should be approved. 

The d e c i s i o n of Santa Fe I n d u s t r i e s and the Southern 

P a c i f i c Company to merge t h e i r n on-transport operations 

before hearing or. an a p p l i c a t i o n f o r approval of the 

associated r a i l merger i s not one t h a t we would have en

couraged. I t has committed two c o r p o r a t i o n s t o a course 

of a c t i o n w e l l i n advance of any p o s s i b l e governmental 

approval of a ma jor p a r t of t h e i r mutual corpor.-«.te pl a n . 

However, the Corru-nission cannot and w i l l not reach any 

judgments about the wisdom or l e g a l i t y of the propcsed r a i i . 

merger before consideri.ng the record developed through he^,. i n ^ 

Nevertheless, the d e c i s i o n t o merge these two parent 

c o r p o r a t i o n s i s e s s e n t i a l l y a p r i v a t e one, so long as no 

p r o v i s i o n of law has been v i o l a t e d . We understand t h a t 

rhe n o n - t r a n s p o r t a t i o n asprcts of t h i s merger have teen 

considered under the Hart-Scott-Rodino A n t i t r u s t Improve

ments Act pre-merger procedures and no ac':—on has been 

taken. The s t o c k h o l d e r s of these c o r p o r a t i o n s have voted 
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overwhelmingly t o approve c o n s o l i d a t i o n , even w i t h f u J 1 

d i s c l o s u r e of the u n c e r t a i n t y surrounding merger of the 

s u b s i d i a r y r a i ! .cmpanios. There remains t o r us only t o 

determine whether t h e r e has been any v i o l a t i o n of the 

I n t e r s t a t e Commerce Act or, as the Union P a c i f i c a l i e g e c , 

the C l a y ô n Act. Regardless of the oour. : ns we have about 

the -yisJom cf '•he chosen course, w? rannot interfc2re i f 

i t i s i - j w f u l . 

We conclude t h a t none of the a c t i o n s taken or proposed 

so f a r , as dis-cicsed by t.he record before us, v i o l a t e s 

any p r o v i s i o n of r;-.- I n t e r s t a t e Commerce Act or the Clayton 

Act. I t has been e s t a b l i s h e d t h a t a p r o p e r l y c o n s t i t u t e d 

v o t i n g t r u s t i s a s u f f i c i e n t b u f f e r against premature c o n t r o l 

under the c o n s o l i d a t i o n p r o v i s i o n s of the I n t e r s t a t e Conunerce 

Act. We have reviewed the p r o v i s i o n s of the t r u s t at issue 

and f i n d t h a t they are s a t i s f a c t o r y from t h i s s t a n d o o i n t , 

p a r t i c u l a r l y as c l o r i f x c d by statements t h a t have been 

made by the parent companies i n subsequent pleadings. 

Arguments by com p e t i t o r s and shippers regarding the 

p o s s i b i l i t y of f u t u r e a c t i v i t y aimed at diminished c o m p e t i t i o n 

t o the b e n e f i t of the .\TSF and the detr i m e n t of snippers, 

competitors and the SPT a l i k e are not w i t h o u t basts i;; 

l o g i c . N--verth.'?less, w i t h the SPT held .n vot . ng t r u s t , 

the Commission i s i n at least as s t r o n g a p o s i t i o n to guard 

against unacceptable cooperation as i t would be i f these 
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companies chose to remai.i separate pending application. 

This is particularly so ;•. i nee the SFI and :'rc expressly 

stipulate that the Commission can at any time require 

modif icat lor.. the voting trust to ensure compliauce 

with the l.iw. iMtorasteo parties iffectod by the actions 

of tho SPv' w i l l be tree to petition the Commission f'jr 

assistance under this reserved jurisdiction where i t can 

be shown that actions have been taken ajii.nst the interests 

o» ',o .SPT ^ • r the benefit of the ATSF or it.s parent. 

All concerned should be aware that we do not at the v̂ ti- i 

put any limit on the type of condition that miiht be imposed. 

To date the fears expressed have to do with shipper access 

to competing lines an«.'i t r a f f i c interchange between connecrtmg 

carriers. We should not hesitate to impose conditions 

to rectify abuses that might develop in these or any other 

areas. 

The UP ..nd MKT also express tears that as a result 

of • . -1 combination and the placement of SPT in 

a voting trust, ^ l ) SPT management w i l l be weakened because 

of a '.o-called "brain-drain" caused by the departure of 

top executives; (2) remaining SPT officers w i l l have inadequate 

incentive to compete vigorously with tha ATSF; and (3) âPT 

w i l l be f i n a n c i a l l / debilitated. 

Fir s t , we cannot agree with UP that the departure of 

four of 19 SPT otfleers constitutes a "brain-drain". 
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I t should be remembered th a t under r,onnal c i rcumstancec 

a l l et :^iT's n t i c e r s could depart at the same time, and 

we would be powerless to prevent i t . i n t h i s case, however, 

the fcvir r f f i c e r ; m qu e s t i o n are t o bo employed by SFSP. 

3nd • : - V. w i l l c o n d i t i o n our approval of the t r u s t 

and l i f t i n g of the cease and d e s i s t ord.^r upon agreement 

t h a t none of f f i c e r s who had access t o SPT co m p e t i t i v e 

i n f o r m a t i o n w i i ! use such l[^.forp c o m p e t i t i v e 

advantage ot ATSF r e l a t i v e t o SPT or p a r t i c i p a t e i n any manage

ment decision-<^ a f f e c t i n g t h a t c o m p e t i t i v e r e l a t i o n s h i p . 

Second, d u r i n q the pendency : t \y proposed m'»rqer. 

t'.ieie may *e ! 1 h, , i d i m i n i s h e d in<'entive t o compete v i g o r o u s l y 

w i t h a prospt^ctive c o n s o l i d a t i o n p a r t n e r . But t h i s i s not 

adequate reason t o p r o h i b i t the proponents from seeking 

r e g u l a t o r y approval, since any o t h - r c o n c l u s i o n would r e s u l t 

i n mergers never t a k i n g place. Through the use of an independent 

v o t i n g t r u s t , which imp.>sos d u t i e s of independent a c t i o n , 

together w i t l i our autht5.- . i v to impose c o n d i t i o n s , we ĉ ; d u d e 

that pos;,-.t. le ant i comr-et t ivt- «> t • ' an and w a l l be 

minimized. In t h i s case UP asserts that th<' ' ok .on 

arrangement f o r r! managemenr ;descr ibcd supra) w i l l r e s u l t 

i l l reduced incrn i o m p e t i t i a r w-'h ATSF. Out of an 

abun ; , v«,M 1 1 r e q u i r e t h a t i>V"" management 

not r e c . . • i , : • t j t an executive compensa-

" ' '* • ' • v o l ino !. i un t . 
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F i n a l l v , we uc unable to conclude chat SPT w i l l be 

f i n.inc 1 111 V .•-•e.ih iicd bv the subjc^.L prMiosal. Rather the 

record shows that deposit of SPT stock into the vocine cruse 

w i l l le.jve SPT's f i n a n c i a l scatus -unchanged. Moreover, SFI 

and SPC have provided express assurances of f i n a n c i a l support 

for SPT i f such support is n e e d e o r - ^ . j ^ ir--'-;ient 

of John J. Schmidt, at 2. Our approval ot c':.. ::a-:'. nd 

l i f t i n g of the ce..-ie ana desist order is chu.-, further 

conditioned upon such guarantee. 

MKT seeks a l i m i t e d hearing to demonscrate che i . ^ 

ine f f i c a c y of the .. r -,; . t r u s t MKT argues than SPT has 

enlaced in and under the voting rrv.:-: w i l l hava Lie incentive 

to engage i n , i n e f f i c i e n t and a: cicompetitive cancellation 

of i o i n t rates and through routes with MKT and other c a r r i e r s . 

However, regardless of any SFT corporate r e s t r u c t u r i n g , such 

actio:;;- are and w i l l s t i l l be governed by che standards of 

H9 U.S.C. §§ 10705 and 107C3a. Moreover, we w i l l s t i l l have 

the autho suspend and investigate such actions upon 

proter-t unde. •' U.S.C. section 10707, and • w 

acLions upon complaint under 49 U.S.C. section ;1701. I t 

shou d al;u^ DC emphasized chat, i f i t can be show chat such 

actions ampetitive. competing c a r r i e r s and shippers 

w i l l have an additional, remedy, in that p e t i t i o n s for reformation 

of the votinr; tru-st can be f i l e d . We are therefore unable 

to conclude that an o r a l hearing p r i o r to approval of che 

t r u s t agreement is j u s t i f i e d . 
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Given che fact of a voting crust designed and monitored 

so .1 ,>revenc impermissible cooperative action, we think 

t'.^ . .• • on* of r'-;- ''nfon Pacifio -"nd 'Missouri P a c i f i c 

regarding present or p o t e n t i a l violation.* of the Clayton Act 

are without raer have fonned no opinion whatsoever 

whether the ul-imace consolidation of these r a i l r o a d s should 

be approved snd we w i l l not do 30 u n t i l afcer f u l l hearing. 

Tl.e UP parties remain free to pre.ss Clayton .\ct arguments i n 

the course of proceedinc ; n che consolidation a p p l i c a t i o n . 

1 ne, 1-̂  . • operated i ; .cc rd I'̂ oe with che vocing 

trup* • iij[,^hed for • we do net tii^nK a clain esently 

e x i s t i n g Clayton v i o l a t i o n s has tnerit. 

F i n a l l y , we have noted that the applicant c a r r i e r s have 

sti p u l a t e d that the Coiranission ret.iins the power to modifv 

the proposed vocing t r u s t as circumstances warrant. I t i s , 

however, possible that our view of the scope of au t h o r i t y we 

propose to r e t a i n over the voting cru:-' i j more plenary than 

chat envisioned bv the applicants. In p a r t i c u l a r , we have 

indicated that remedies :nighc well be f.ishioned chac would 

preserve shipper access and connecting c a r r i e r relationships 

i n a. .it. i • .iv :.•>'• :n: • . t during ' :ie pettdency - t "i 1.-. proceeding. 

We cannot say w i t i i any precision whac p a r t i • conditions 

might e n t a i l .nee thev would result onlv from the eva. n 

^pectfic problems a? brought to our at t e n t i o n by affected 

. In -o • ' ••imstancc* , we ;•.«>! • eve ic is essential 

«e recei-.e wi"; nfirmacion jepcan:c of 

iori;^ we • i • . ed an..; : -"served j u r s i d i c t i o n 
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Faiiare to abide bv an acceptance, i f leceived, could weiI 

lead to an i n t e r r u p t i o n in the merger proceeding to allow 

:• . i der^it ion of the Clayton Act issue wh .a j u l d become 

ripe upon the f . i i l u r e the vocing trui-t a.s a protect i ve 

device. 

This action w i l l not s i g n i f i c a n t l y a f f e c t eicher rhe 

q u a l i t y of che human environment or energy ccnsumpcion. 

I t i s ordered: 

1. Peticions for hearing and discovery are denied. 

2. Peticion for proceeding under che Clayton .*ict i s 

denied. 

3. The Commis.3ion reserves i Cs j u r i s d i c t i o n c^er che 

lead proceeding. 

4. The cease and desist order entered i n these proceedings 

on December w i l l be l i f t e d subject Co our receipt of a 

f u l l and unqualified accepcance of the Commission's authoricy 

CO impose conditions upon the t r u s t instrument governing the 

ownership and operation of the SPT. to include but not 

l i m i t e d to matters discussed i n the text of thi s decision. 

5. The t r u s t agreement between these p a r t i e s , when 

modified to conform with the requirements of t h i s decision 

and tho appendi.x hereto, is approved. 

6. A l l other p e t i t i o n s , tc the extent not granted 

above, are denied. 

7. This decision w i l l be e f f e c t i v e at 5:00 p.m. 

(E.S.T.) on December 12, l'^83, provided that p r i o r to that 

Lin.? \ijc have received the acceptance referred co i n paragraph 
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By the Com.miss i on, Chairman Taylor , Vice Chairman S t e r r e t t , 
Commissioners Andr'-̂  nnd Cra.iison. 

Jar.os i i . Bayne 
SEAL) • '̂ -̂̂  Secretary 
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F t a Ol - e. Oo c tf.e t No 

APPENDIX 

I . D11 r . : 05 t ô  : • . -il 1 ; t'.-.'i .• ) ' : 1 • c r • 1 ' , ;, - •• ; • ̂  . r 

.ATSF, o r .3FSP wtio was an o f f i c e r of SPT or .SPC and who, w h l l - an 

o i f i c e r of SPT or SPC had r e s p o n s i b i l i t y f o r or access to 

"c omp*! t: 111V e I n f o r m a t i o n " as h e r e i n d e f i i i a d , may ase such 

: j a p e l i t i v : - . 1 i f orm.Tt Ion ;ii-!air^>d d u ring; h i s SPT or SPC emplo/meni: 

t t n e compe t 1C i ve advauLage of the ATSF r e l a t i v e to SPT, nor 

p a r t i c i p a t e i n any management d e c i s i o n s r i i L a c i n g t o ATSF's 

c o a p e t l t l v e p o s i c i o n r e l a t i v e t:o SPT. 

2. Unless a p p n v e d bv the Commission, no o f f i c e r of SPT 

d u r i n g the term of Che v o t i n g c r u s t m • '; - awarded any r i g h t r •> 

b e n a f l t s whose economic v a l u e depends upon rhe p r o f i t a b i l i t y of 

SFSP, such as a s t o c k o p c i o n of SFSP s c o c k . I n a d d i c i o n , the 

Commission s h a l l not d i s a p p r o v e any SPT e x e c u t i v e c o m p e n s a t i o n 

p l a n exci^pt upon thf^ ground Chat s a i d p l a n i 3 .=i ub 3 c a n t i a I 1 y 

c o n t r a r v !:o che c o m p e t l c l v e i n t e r e s t s ot SPT. 

3. D u r i n g the t e r n of Che v o t i n g c r u s t , SFSP s h a l l a b i d e by 

che u n d e r t a k i n g s sec f o r t h by Mr. John !. j c h m i d t i n h i s 

• ' o j r l i i e d S t a t e m e n t d ;i t ed DP c e ub e r 1 , 19 33. 

4. For purposes of t h I . o r d e r : 

a. " C o m p e t i t i v e i n f o r m a t i o n " sh.Ttl 1 mean i n f o r m a t i o n of 

c m p e t i L i v p v a l u e , of a t v p e c r d l n a r i l v c o n s i d e r e d c o n f i d e n t .11 

and s e n s ' l t i v e , i n c l n i i n g but not l i r i i c e u to the id e :i t i f i c a C i o r, of 

s n i p p e r ; i n i r e r t ^ l v e r s i n c o n j u n c C i ; n w i t h s h 1 p pe r - s p e c i £ i c 



•; ke t '.'o . ) 0 4 00 

r a f E i d . i t i r •/ - ' " i '1 ; , c o n s , I t l o t ; ' ) , the cont 

terms - . i - r i ' - . «• • 

and market ill i; l i i i - r m 11 i •> i> . 

b . "Vot ing t r u s t " mean--! the vori-;?, ••.ii;i': agre-^.ment 

dated Nove-Jiher I s> 8 3 . bv and bef-'e.Mi ".PO and The V.-^ll-y 

N a t i o n a l Bank, or . V r i z o n a . 
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EC 
FR-7035-01 

SERVICE DATE j 
INTERSTATE COMMERCE COMMISSION DEC 2 2 1983 

NOT ICE 

Finance Docket No. 30^00 

SANTA FE SOUTHERN PACIFIC GORPORAT10N-CONTROL-SCUTHERN PACIFIC 
TRANSPORTA-IOt^ COMPANY: MERGER-THE ^T^HISON, ToPEKA kSZ SA.STA FE 

RAILWAY COMPANY AND SOUTHERN PACIFIC TRANSPORTATION COMPANY 

De c i d e d : Deceaber 19, 1983 

On November 22, 1983, i a n t r Fe S o u t h e r n F a c i t l c C r r p o r a C l o n 

(SFSP), The A c c h i s j n , Topeka and Santa Railway Companv 

(ATSF). and Che SouChein P a c i f i c T r a n s p c r t a t i r n Company (SPT). 

j o i n t l y f i l e d , p u r s u a n t t o 49 Ci^.R. l l S O . . { b ) . a p r c f i l i n g 

n o t i f i c a t i o n of i n t e n t Co f i l e an a p p l i c a t i o n u n i e r 49 U.S.C. 

11343 ec sje^. , s e e k i n g a u t h o r i z a t i o n of SFSP's proposea 

a c q u i s i c i o n of c o n c r o l of SPT and the merger of ATSF and SPT, 

w l c h i n a p p r o x i m a t e l y Chree months. 

Pursuanc to a "C o m b i n a t i o n Agreement and Plan of 

R e o r g a n i z a t i o n " enCered inCo on Occober 4. 1983. SFSP i n t e n d s to 

•acquire a l l i s s u e d and o u t s t a n d i n g s t o c k of Santa Fe I - a d u s t r i e s . 

I n c . ( S F I ) , and Southern P a c i f i c Company (SPC). SPC I n t e n d s 

f l r s C to p l a c e a l l of i c s sCock .n SPT, a r a i l c a r r i e r a l s o 

owning a motor c a r r i e r s u b s i d i a r y , i n an I r r e v o c a b l e , 

independent v o c i n g t r u s c pursuanC to 49 C.F.R. 1013 Co p r e c l u d e 

SFSP's c c n t r o l over SPT. SFSP w i l l a c q u i r e c o n t r o l over Che 

ommon c a r r i e r s u b s i d i a r i e s of SFI. which are operated as a 

i n g l e syscem. See Finance Dockec No. 25 906 , ATSF. I nc .-Me r geii:: 

A t c h i s o n I n c . . and A c c h l s o n , Toneka and S.uCa Fe Ry, (not 

-minted) s e r v e d F e b r u a r y 12, 1970. 

c 
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Finance Docket No. 3 0^(00 

SFSP and SPT s c a t e t h a t c a l e n d a r year 1982 w i l l be used f o r 

any Impact a n a l y s i s or o t h e r s t u d i e s i n c l u d i n g co.«tiag and 

f i n a n c i a l d a t a s u b m i s s i o n s . 

Because the a p p l i c a t i o n i n v o l v e s the c o n t r o l of and merger 

of two c l a s s I r a i l r o a d s , the t r a n s a c t i o n i s a major t r a n s a c t i o n 

under 49 C.F.R. 1180.2(a) and w i l l be f i l e d under che 

r e q u i r e m e n t s of 49 C.F.R. l l b O r e l a t i n g to major t r a n s a c t i o n s , 

s u b j e c t to any m o d i f i c a t i o n s Chat may be o r d e r e d i n response to 

.ap p r o p r i a t e r e q u e s t s r>r on our m o t i o n . An o r d e r d e l i n e a t i n g 

what a d d i t i o n a l i n f o r m a t i o n must be f i l e d i n o r d e r to complete 

the a p p l i c a t i o n w i l l be i s s u e d subsequenC Co Che p u b l l c a t i . . n of 

t h i s n - a. See 49 C.F.R. 1 1 80.4(b) ( 2 ) ( v ) . A p r o c e d u r a l 

schedu". w i l l be Issued a f t e r an a p p l i c a t i o n i s f i l e d and 

accepted as c o m p l e t e . 

By the Coomlsslon, . air m a n T a y l o r , V i c e Chairman S t e r r e t t , 

Commissioners Andre and G r a d i s o n . 

JAMZ^ h BAYNE 
(SEAL) • • - t l - . - i ^ S e c r e c a r y 


