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BEFORE THE 
XX^yl-^ ' -— INTERSTATE COMMERCE COMMISSIONV-

SANTA FE SCUTHERN PACIFIC : Finance Docket No. 30400 
CORPORATION--CONTROL--SOUTHERN X (Sub-No. 21) 
PACIFIC TRANSPORTATION COMPANY : 

RESPONSE OF BROTHERHOOD OP MAINTENANCE 
OF NAY EMPLOYES TO SANTA FE PACIFIC CORPORATION'S 

FIRST SET OF INTERROGATORIES AND REQUEST 
FOR PRODUCTia: OF DOCUMENTS 

The Brotherhood of Maintenance of Kay Employes ("BMWE"), 

r e s p e c t f u l l y subm-its the f o l l o w i n g response to the f i r s t set of 

i n t e r r o g a t o r i e s and requests f o r production of documents served 

by the Santa Fe Pacif i c Corporation ("SFP"). 

INTERROGATORY NO. 1; 

(A) I d e n t i f y and produce each response (including 

attachments) t o the questionnaire of the form included as 

Attachment A hereto, or to any other questionnaire or survey the 

purpose of which was to obtain from BMWE or lAMAW members 

information concerning the possible adverse e f f e c t on employees 

r e s u l t i n g from the prcposed ATRF/SPT merger, from alleged SFSP 

control of SPT or from acticns taken i n a n t i c i p a t i o n of the 

proposed ATSF/SPT merger, completed by any present or former 

member of BMWE or lAMAW. 

(B) I d e n t i f y and produce a l l correspondence, memoranda, 

i n s t r u c t i o n s and other docun^ents concerning the questionnaires 

and questionnaire responses i d e n t i f i e d i n response to 

Int e r r o g a t o r y No. 1(A). 
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RESPONSE T<̂  INTERROGATORY NO. 1; 

(A) BMWE w i l l produce the requested questionnaires. 

vB) OBJECTION: BMWE objects t o the request t o the -xtent 

that i t seeks the production of p r i v i l e g e d materials. Wi;hout a 

waiver of that objection, B.IWE w i l l produce relevant, non-

p r i v i l e g e d documents, i f such e x i s t . 

INTERROGATORY NO. 2; 

(A) I d e n t i f y and produce a copy of each c o l l e c t i v e 

bargaining agreement or other w r i t t e n contract or agreement 

entered i n t o between BMWE and SPT or between lAMAW and SPT, i n 

e f f e c t at any time during the period from December 23, 1983 u n t i l 

August 4, 1987, providing f o r the pa>Tnent of monetary or other 

employment-related benefits t o SPT employees i n the event of any 

action by SPT invo l v i n g the termination, separation, l a y - o f f , 

furlough, r e l o c a t i o n or t r a n s f e r of any employees covered by such 

contract or agreement. 

(B) I d e n t i f y and produce a copy each w r i t t e n u n i l a t e r a l 

severance o f f e r , voluntary r e s i g n a t i o n program or other employee 

separation program offered or implemented by SPT during the 

period from December 23, 1983 u n t i l August 4, 1987 and a f f e c t i n g 

members of BMWE or lAMAW, and a l l documents concerning any such 

o f f e r or program. 

RESPONSE TO INTERROGATORY NO. 2: 

(A) The only agreement i n question i s the agreement 

s e t t l i n g Mediation Case No. A-7128, dated February 7, 1965. BMWE 

w i l l produce the requested agreement. 
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(B) A f t e r a d i l i g e n t search of i t s records, BMWE cannot 

i d e n t i f y any " w r i t t e n u n i l a t e r a l severance oi voluntary 

r e s i g n a t i o n program or other employee separation program" offered 

to BMWE represented employees of the Southern P a c i f i c 

Transportation Company ("SPT") during the period requested i n Lhe 

in t e r r o g a t o r y . 

INTERROGATORY NO. 3; 

I d e n t i f y and produce a l l documents supporting or c-herwise 

concerning any claim, by BMWE and lAMAW or other employee 

representatives, that r a i l c a r r i e r employees were adversely 

a f f e c t e d by actions taken or ordevc issued by SFSP (a) m 

a n t i c i p a t i o n of the proposed ATSF/SPT merger, (b) i n alleged 

v i o l a t i o n of the SPT Voting Trust Agreement or (c) i n alleged 

v i o l a t i o n of the c a r r i e r merger, consolidation and c o n t r o l 

provisions of the I n t e r s t a t e Commerce Act (49 U.S.C. §§ 11341-

11351) . 

RESPONSE TO INTERROGATORY NO. 3: 

Other than the instant proceeding, BMWE has not presented a 

"claim" before any forum regarding the matters set f o r t h i n (a), 

(b) and (c) i n Interrogatory No. 3, above. 

INTERROGATORY NO. 4: 

(A) I d e n t i f y , separately f o r each calendar year from 1983 

u n t i l the present and separately f o r each United States Class I 

r a i l c a r r i e r that employed persons represented f o r c o l l e c t i v e 

bargaining purpost;s by BMWE, the t o t a l number of BMWE members who 

were terminated, separated, l a i d o f f or furloughed, who accepted 



early retirement or who otherwise ceased t h e i r employment wit h 

such r a i l c a r r i e r i r e t o the closing or downsizing of f a c i l i t i e s , 

lack of work, consolidation of work, r a i l l i n e sales, transfers 

or abandonnieiits or other wori<-force reductions. 

(B) I d e n t i f y , separately f o r each calendar month from 

December 1, 1983 u n t i l the present and separately f o r each United 

States Class I r a i l c a r r i e r that employed persons represented f o r 

c o l l e c t i v e bargaining purposes by BMWE, the t o t a l number of BMWE 

members who were employed by each such r a i l c a r r i e r at mid-month 

(or at such other time during each calendar month f o r which the 

requested information i s a v a i l a b l e ) . 

RESPONSE TO INTERROGATORY NO. 4: 

(A) OBJECTION: BMWE objects to the i n t e r r o g a t o r y as overly 

broad i n that i t seeks information beyond the date SPT was sold 

to Rio Grande I n d u s t r i e s , Inc ("RGI"). BMWE also objects to the 

inte r r o g a t o r y as excessively burdensome and not reasonably l i k e l y 

to lead to the discovery of relevant evidence. I n t h i s 

proceeding, the Commission has framed the issue presented to the 

employee representatives thus: 

we are reopening t h i s proceeding t o give SPT employv^es 
(as a class) an opportunity to demonstrate that they 
were adversely a f f e c t e d as a d i r e c t consequence of 
actions taken or orders issued by SFSP i n contemplation 
of the pnposed ATSF-SPT merger. We seek s p e c i f i c 
evidence from the p a r t i e s with respect to those actions 
or orders issued by SFSP which may have a f f e c t e d SPT 
operations and work-related assignments. 

Finance Docket No. 30400 (Sub-No. 21), Santa Fe Southern P a c i f i c 

Corp.--Control--Southern P a c i f i c Trans. Co.. at 3, served June 

18, 1992 (not published). Accordingly, BMWE submits that 

'K-
r^ 
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employment l e v e l s on other Class I r a i l r o a d s i s i r r e l e v a n t t o the 

determination of the issue presented by the Commission i n t h i s 

proceeding. 

(B) See the Objection t o Int e r r o g a t o r y No. 4 (A) above. 

Without a waiver of the foregoing objection, BMWE also notes 

thac, during the period December 1, 1983 t o date of the sale of 

SPT t o RGI, such information was f i l e d by Class I r a i l c a r r i e r s 

at che Commission's Bureau of Accounts pursuant t o 49 C.F.R. § 

1246.1 and i s avai l a b l e at that l o c a t i o n . 

INTERROGATORY NO. 5: 

(A) I d e n t i f y , separately f o r each calendar year from 1983 

u n t i l the present and separately f o r each United States Class I 

j a i l c a r r i e r that employed persons represented f o r collecCive 

bargaining purposes by lAMAW, the t o t a l number of lAMAW members 

who were Cerminated, separated, ,^id o f f or furloughed, who 

accepted e ^ r l y retiremenC or who otherwise ceased t h e i r 

employmenc w i t h such r a i l c a r r i e r due t o the closing or 

downsizing of f a c i l i t i e s , lack of work, consolidation of work, 

r a i l l i n e sales, transfers or abandonmencs or other workforce 

reductions. 

(B) I d e n t i f y , separately f o r each calendar month from 

December 1, 1983 u n c i l the present and separately f o r each United 

States Class 1 r a i l c a r r i e r Chat employed persons represented f o r 

collecCive bargaining purposes by lAMAW, the t o t a l number of 

lAMAW members who were employed by each such r a i l c a r r i e r at mid-
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monch (or at such other time during each calendar month f o r vhich 

the requested information i s availaible) . 

RESPONSE TO INTERROGATORY NO. 5 

(A) and (B) BMWE cannot answer I n t e r r o g a t o r y No. 5 

because i t concerns another, independent labor organization. 

Objections presented by: 

HIGH.SAW, MAHONEY & CIJ^RKE, P.C. 
1050 17th Street, N.W. - Suite 210 
Washington, DC 2C036 
(202) 296-8500 

By: 
Donald F. G r i f f i n 

/// 

Attorneys f o r BMWE 



SENT BY: 9-25-92 : 3:13»M : B.IH.W.E.- 202 296 7143:*! 2f 2 

mZVlGATZttV 

I . William A. Bon, v«r l fy under pvaalcy oC perjury thm.t. x.Yie 

foregoing xe true and correct. Further, T cert i fy that I am 

^^M î̂ J••<l etxd. authoriiied tu f i l e this Reapuiise oC Brotherhood of 

Maiiitefi«ace of Way KnipioyeB to f l r*c Sec of xncerrogatories and 

Rtqueete for Productico of Doeumente by Simtm Fe Fuc l f l c 

Corporation. Bxecutad on Septenber 35, 1992. 

/ 

Nililam A. ion 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y thac today I served copies of Che foregoing 

"Response of BroCherhood of MainCenance of Way Employes Co FirsC 

Sec of inCerrogaCories and Informal Requesc f o r ProducCion of 

DocumenCs by SanCa Fe P a c i f i c CorporaCion" upon Che f o l l o w i n g by 

overnight mail d e l i v e r y Co: 

Jerome F. Donohoe, Esq. 
SanCa Fe P a c i f i c CorporaCion 

l7Co East Golf Road 
Schaumburg, IL 60173 

Guy V i c e l l o , Esq. 
The ACchison, Topeka & SanCa Fe Railway Company 

1700 Ease Golf Road 
Schaumburg, IL 60173 

and by hand d e l i v e r y Co: 

Kachryn Kusske, Esq. 
W.YER, BROWN & PLATT 

2000 Pennsylvania Avenue, N.W. 
Washingcon, DC 20006 

f i r s C class mail d e l i v e r y Co: 

John MacDonald Smith, Esq. 
SouChern P a c i f i c "^ransporcacion Company 

819 SouChern P a c i f i c Bldg. 
One Marker Plaza 

San Francisco, CA 94105 

Charles Kong 
1017 B^own SCreeC 

Bakersfield, CA 93305 

Vincenc Prada, Esq. 
SIDLEY & AUSTIN 

1722 Eye SCreeC, N.W. 
Washingcon, DC 20006 

Donald F. G r i f f i n 

DaCed: SepCember 25, 1992 
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BEFORF THE 
INTERSTATE COMMERCE COMMISSION 

SEP ? 5 1992 ; 
' • C. BUILDING J- J 

ARD DESK /,>/ 

SANTA FE SOUTHERN PACIFIC CORPORATION— 
CONTROL—SOUTHERN PACIFIC 
TRANSPORT;̂ TION COMPANY 

Finance Docket 
No. 30400 (Sub-No. 21) 

BNWE/IANAWS*S FIRST SET O aNTERROGATORIES 
AND INFORMAL REQUEST FOR PRC. DCTION OF DOCUMENTS 

TO SOUTHERN PACIFIC TRANSPORTATION COMPANY 

The Brotheihood of Maintenance of Way Employes ("BfWE") and 

the I n t e r n a t i o n a l AeGoci^t-tin of Machinists and Aerospace Workers 

("lAMAW") r e s p e c t f u l l y serve through counsel, pursuant t o 49 

C.F.R. §1114.26, the fo l l o w i n g i n t e r r o g a t o r i e s upon the Southern 

P a c i f i c Transportation Company. Responses t o chese 

i n t e r r o g a t o r i e s and informal document requests should be served 

upon counsel f o r BMWE and lAMAW: HIGHSAW, MAHONEY & CLARKE, P.C, 

1050 17th Street, N.W., Suite 210; Washington, DC 2C036; f i f t e e n 

(15) days a f t e r service of the foregoing. BMWE and lAMAW are 

w i l l i n g t o agree t o the imposition of a reasonable p r o t e c t i v e 

order, s i m i l a r t o t h a t imposed by the Commission i n t h i s 

proceeding i n an order served September 3, 1992. 

DEFINITIONS 

(1) Communication: The term "communication" means the 

t r a n s m i t t a l of information ( i n the for.n of f a c t s , ideas, 

i n q u i r i e s or otherwise). 

(2) Document: The term "document" i s defined t o be synonymous 

i n meaning and ec^ual i n scope t o the usage of t h i s term i n 
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Federal Rule of C i v i l Procedure 34(a). A d r a f t or non-

identical copy i s a separate document within the meaning of 

th i s term. 

(3) Identify (With Respsct to Parsons): When refe r r i n g to a 

person, "to i d e n t i f y " means to give, to the extent known, 

I'.e person's f u l l name, t i t l e , present or last known 

address, and when referring to a natural person, 

additionally, the present or last known place of employment. 

Once a ,̂  erson has been identified in accordance with the 

subparagraph, only the name of that person need be l i s t e d i n 

response to subsequent discovery requesting the 

id e n t i f i c a t i o n of that person. 

(4) Identify (With Respect to Documents): When refe r r i n g to 

documents, "to i d e n t i f y " means to give, to the extent known, 

the ( i ) type of document; ( i i ) general subject matter; ( i i i ) 

date of the document; and (iv) author(s), addressee(s) and 

recipient(s). 

(5) I d e n t i f y (With Respect to Communications): When referring 

to communications, "to id e n t i f y " means to give, to the 

extent known, the ( i ) type of communicacion; ( i i ) general 

subject matter; ( i i i ) date of the communication; (iv) the 

person communicating and the person communicated to. 

(6) Person: The term "person" is defined as any natural person 

or any business, legal or governmental e n t i t y or 

association. 

(7) Concerning: The term "concerning" means re l a t i n g t o , 

referring to, describing, evidencing or constituting. 
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(8) ATSF: The term "ATSF" means the Atchison, Topeka and Santa 

Fe Railway Company, i t s o f f i c e r s , directors, employees, 

ageT:its, partners, corporate parent, subsidiaries, a f f i l i a t e 

and predecessors. 

(9) SPT: The term "SPT" means the Southern Pacific 

Transportation Company and the St. Louis Southwestern 

Railway Company, t h e i r o f f i c e r s , directors, employees, 

agents, partners, corporate parent, subsidiaries, 

a f f i l i a t e s and predecessors. 

(10) SFSP: The term "SFSP" means the Santa Fe Southern Pacific 

Corporation, i t s o f f i c e r s , directors, employees, agents, 

partners, corporate parent, subsidiaries, a f f i l i a t e s and 

successors. 

(11) BMWE: The term "BMWE" means the Brotherhood of Maintenance 

of Way Employes, i t s o f f i c e r s , directors, employees and 

agents. 

- (12) lAMAW: The term "lAMAW" means the International Association 

of Machinists and Aerospace Workers, i t s o f f i c e r s , 

directors, employees and accents. 

(13, ICC: The term "ICC" means the Interstate Commerce 

Comm it: s i on. 

(14) Maintenance of Way Department: The term "maintenance of way 

department" means that subdivision of either the SPT or ATSF 

concerrsd with the construction, repair and other 

maintenance of the track, roadbed, appurtenant structures 

and bridges of each carrier. 
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(15) Maintenance of Way EmployeeCs): The term "maintenance of 

way employee(s) means those employees working i n the 

maintenance of way department. 

(16) Maintenance of Equipment Department: The term "maintenance 

of equipment department" means that subdivision of either 

the SPT or ATSF concerned with the construction, rebuilding, 

repair and maintenance of locomotives and r o l l i n g stock of 

each of the carriers. 

(17) Maintenance of Equipment F a c i l i t i e s : The term "maintenance 

of equipment f a c i l i t i e s " means those locations where the 

construction, rebuilding, repair and maintenance of 

locomotives and other r o l l i n g stock are or were performed on 

a regular and recurring basis. 

(18) Maintenance of Equipment Employee(s): The term "maintenance 

of equipment employee(s)" means those employees working i n 

the maintenance of equipment department. 

(19) SP̂  " ATSF Merger: The term "SPT - ATSF merger" means the 

transaction that was the subject of the primary application 

in XC Finance Docket No. 30400. 

(2^) Rules of Construction: The following rules of construction 

apply to a l l discovery requests: 

(a) All/Each; the terms " a l l " and "each" shall be 

construed as a l l and each; 

(b) And/Or; the terms "and" and "or" shall be 

construed either disjunctively or conjunctively as 

necessary to bring within the scope of the 
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interrogatory a l l responses that might otherwise be 

construed to be outside of i t s scope, 

(c) Number; the use of the singular form of any word 

includes the plural and vice versa. 

(21) Time Period Covered By Interrogatories: The time period 

covered by these interrogatories runs from December 23, 1983 

u n t i l October 13, 1988. 

(22) Trustee of the Voting Trust: means the Valley National Bank 

of Ari^^ona. 

INSTRUCTIONS 

A. I f exact data cannot be supplied i n answering any 

Interrogatory that calls for a numerical response, SPT 

snouid provide i t s best estimate of the data requested, 

indica*-e that t h i s has been done by notation ("est.") i n 

conjunction with the response, and describe the basis upon 

which the estimate was derived. In addition, state where 

the precise information can be found, including 

i d e n t i f i c a t i o n of each knowledgeable person and of a l l 

documents which contain the precise information or from 

which i t can be derived. 

B. I f SPT cannot answer any part of any Interrogatory in f u l l , 

a l t e r exercising due diligence to secure the infonnation to 

do so, SPT should so state and answer to the extent 

possible, specifying i t s i n a b i l i t y to answer the remainder, 

and stating whatever information or knowledge they have of 

each unanswered part. 



C. Should SPT assert a privilege or wor»c product protecticn for 

any documents or communications about which information is 

requested by any of the following Incerroaatories and 

Document Requests, SPT shall identify such document.-, and 

communications (including a brief description of the subject 

matter of any such document or communication), ctate the 

ground on which the asserted privilege rests, and state 

fa'jts establishing ihs foundation of the asserted privilege. 

D. These Interrogatories and Document Requests are contir.uing 

in character, so as to require SPr to f i l e supplement?iry 

answers under the circumstances described i n 49 C.F.R i 

1114.29(a)-(b). Where knowledge or information i n thu 

possession of SPT i s requested, such requests include the 

knowledge of i t s employees, agents, representatives and 

consultants. 

E. Where these Interrogatories seek information as to the 

existence or content of any document, the furnishing of a 

true and legible copy of such document wi l j . be accepted as 

an adequate reply to the Interrogatory. 

F. BMWE and lAMAW reserve the r i g h t to serve further discovery 

requests in t h i s proceeding. 

INTERROGATORIES AND INFORMAL DOCUMENT 
PRODUCTION REQUESTS ADDREbSED TO SPT 

1. Were any of the "over two thousand agreement personnel" 

eliminated from SPT payrolls through voluntary separatisns 

referenced on Page 3 of a letter dated October 1, 1986 ?rom 
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D. K. McNear to John J. Schmidt represented by either BMWE 

or lAMAW? 

a. • I f the answer i s yes, identify by number and location 

those BMWE or lAMAW represented employees eliminated 

from SPT payrolls. 

b. Identify the terms of the separations offered to the 

BMWE or lAMAW employees. 

C. What entity orovided the monies used to pay for the 

separation of these employees? 

2. Iden t i f y by number and location those machinist positions of 

the 4 65 Maintenance of Equipment employees positions reduced 

by SPT during A p r i l and Kay, 1985 referenced on page 2 of 

the memo dated June 18, 1985 from D. K. McNear addressed to 

J. J. Schmidt. 

3. Iden t i f y by number and location those 150 Maintenance of Way 

maintenance forces reduced by SPT during the f i r s t quarter 

of 1985 referenced on page 3 of the memo dated June 18, 1985 

from D. K. McNear addressed to J. J. Schmidt. 

4. Identify the "core routes" of the SPT referenced on page 3 

of the memo dated June 18, 1985 from D. K. McNear addressed 

to J. J. Schmidt. 

5. Identify by name and last known address, those BMWE 

rep^-esented Maintenance of Way personnel working on the 

Northwestern Pacific Railroad whose positions were abolished 

during March and A p r i l of 1985. 



6. Produce a l l documents prepared by, produced for or reviewed 

by SPT, i t s officers, agents, and employees, in connection 

with the preparation of answers to questions framed by SFSP 

and transmitted to SPT via the Voting Trust Trustee in 1985. 

Respectfully submitted, 

William G. Mahoney "ly^X^j 
John O'B. Clarke, Jr. C 
Richard S. Edelman 
Donald F. Griffin 

HIGHSAW, MAHONEY & CLARKE, P.C. 
1050 17th Street, N.W. 
Suite 210 
Washington, D.C. 20036 

Attorneys for BMWE and lAMAW 

Dated: September 25, 1992 



CERTIFICATE CF SERVICE 

I hereby c e r t i f y that today I served copies of the foregoing 

upon the following by overnight mail delivery to: 

John MacDonald Smith, Esq. 
Southern Pacific Transportation Company 

819 Southern Pa c i f i c Bldg. 
One Market Plaza 

San Francisco, CA 94105 

and by f i r s t c l a s s mail delivery to: 

Jerome F. Donohoe, Esq. 
Santa Fe Pacific Corporation 

1700 East Golf Road 
Schaumburg, I L 60173 

Guy Vitell o , Esq. 
The Atchison, Topeka & Santa Fe Railway Company 

1700 East Golf Road 
Schaumburg, I L 6017:. 

Kathryn Kusske, Esq. 
MAYER, BROWN & PLATT 

2000 Pennsylvania Avenue, N.W. 
Washington, DC 20006 

Vincent Prada, Esq. 
SIDLEY & AUSTIN 

1722 Eye Street, N.W. 
Washington, DC 20006 

Donald F. G r i f n n (f^^^ 

Dated: September 25, 1992 
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Southern Pacif ic 
Transpertotien Compony 

Soumern Pac'fic BuiKimo • One MatKet Piaza • San Francisco, Cai.tarn.a 94105 

(415)541 1000 

J O M N J C O ^ W O * " ' 
O t N « « » . y-<.x>»^»C- - K j a ' ^ r - . 

fACSMMU 
GCNHtU /4f5> 4*5 Mlfr 

J 

October 70, 1992 

W A V ^ 4 ^ M M O . , t o 

JO..HO wmant-

• A V t t A A A A S ^ M U N G 

H a a i n T I " A T T K l . t t O N 

C B C « i - i A C » U » > C " 

BY FEDERAL EXPRESS 
(415) 541-2057 

The Honorable Paul Cross 
Administrative Law Judge 
The I n t e r s t a t e Comn\erce Commission 
12th Street & Const i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

1̂0 

Re: Finance Docket Number 30,400 (Sub-No. 21), 
Santa Fe Pa c i f i c Corp. - Control — Southern 
P a c i f i c Transportation Companv 

To The Honorable Judge Cross: 

Southern P a c i f i c Transportation Company hereby responds t o the 
l e t t e r and Motion dated October 19, 1992 from Donald G r i f f i n , 
attorney f o r BMWE and lAMAW (hereinafter "Unions"). In l i g h t of 
the arguments made by the Unions i n suppor- of the Motion t o Allow 
Discovery, and i n preparation f o r the conference c a l l scheduled f o r 
October 21, 1992 at 1:00 p.m. (Eastern Time) Southern P a c i f i c 
believes i t s p o s i t i o n shculd be c l e a r l y stated f o r the record. 

I n i t i a l l y , Southern P a c i f i c i s not claiming t h a t i t i s not 
wit h i n the j u r i s d i c t i o n of the ICC as suggested i n the Union's 
moving papers. Rather, Southern P a c i f i c ' s p o s i t i o n i s t h a t , up 
u n t i l the present, the overwhelming m a j o r i t y of a c t i v i t y d i r e c t e d 
i n t n i s proceeding was with reference t o Santa Fe. Southern 
Pacific's October 12, 1992 correspondence i n no way asserted t h a t 
i t was not subject to the j u r i s d i c t i o n of the ICC. Rather, the 
ca r r i e r merely questioned the Unions' attempt to embroil Southern 
Pacific i n a proceeding wit h which i t previously had l i t t l e contact 
or a c t i v i t y . Given that Southern P a c i f i c believed the focus and 
int e n t of the ICC proceeding was dir e c t e d a t Santa Fe, i t has 
refused to engage i n informal discovery pending ICC consideration 
of the matter. 

Southern P a c i f i c respectively suggests t h a t the BMWE and lAMAW 
anticipated t h i s argument. For example, the Unions' September 25, 



The Honorable Paul Cross 
Admi n i s t r a t i v e Law Judge 
The I n t e r s t a t e Commerce Commission 
October 20, 1992 
Page 2 

1992 correspondence asks Southern P a c i f i c t o "agree" t o "inf o r m a l " 
discovery requests. Clearly, i f Southern P a c i f i c had been an 
a c t i v e p a r t i c i p a n t i n the sub proceeding no such request would have 
been made. Rather, i t would seem more l i k e l y the Unions wouxd have 
d i r e c t l y engaged i n discovery without any "informal" requests or 
without seeking an Order of the ICC. 

Should the ICC compel Southern P a c i f i c t o respond t o the 
Union's outstanding discovery requests, the c a r r i e r w i l l 
r e s p e c t f u l l y request an a d d i t i o n a l amount of time beyond the seven 
days c u r r e n t l y demanded by the Unions. An a d d i t i o n a l amount of 
time i s necessary t o consider the f o l l o w i n g issues: 

1. Retention of outside counsel i f necessary; 
2. Consideration and possible r e v i s i o n of any p r o t e c t i v e 

Order governing discovery; . w v 
3. Consideration of any lega l and proper objections which 

may be made to the discovery sought by the Unions or the scope of 
t h a t discovery; 

4. Adequate time i n which t o assemble the informat? on sought 
by the Unions, keeping i n mind the massive number of cut-backs i n 
employment leve l s which have occurred since the mid-1980s at 
Southern P a c i f i c and i n l i g h t of the a c q u i s i t i o n of Southern 
P a c i f i c Transportation Company by Rio Grande In d u s t r i e s . 

I look forward to discussing t h i s matter w i t h a l l p a r t i e s 
concerned duri.ng the conference c a l l c u r r e n t l y scheduled f o r 
October 21. A copy of t h i s l e t t e r i s being sent by fax t o counsel 
of record i n t h i s case. 

Very t r u l y yours, 



cc: Donald F. G r i f f i n 
Highsaw, Mahoney & Clarke, P.C. 
Suite 210 
1050 Seventeenth Street N.W. 
Washington, D.C. 20036 

Jerome F. Donohoe, i3sq. 
Santa Fe Pacific Corporation 
1700 East Golf Road 
Schaumburg, IL 60173 

Guy V i t e l l o , Esq. 
The Atchison, Topeka & Santa Fe Railway Company 
1700 East Golf Road 
Schaumburg, IL 60173 

Adrian Steele, Esq. 
Mayer, Brown & Piatt 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 

Vincent Prada, Esq. 
Sidley & Austin 
1722 Eye Street, N.W. 
Washington, D.C. 2000t 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. 30400 (SUB-NO. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

MOTION OF SANTA FE PACIFIC CORPORATION 
FOR APPLICATION OF PROTECTIVE ORDER 

Pursuant to 49 C.F.R. S 1104.14(b) of the Commission's Rules, 

Santa Fe P a c i f i c Corporation (formerly Santa Fe Southern Pacific 

Corporation) ("SFP") f i l e s t h i s motion seeking that the Evidence 

and Argument and the Declaration of Barbara Boutourlin f i l e d by Lee 

Kubby on behalf of Sieu Mieu Tu in the above-captioned proceeding 

on or about December 18, 1992, be kept confidential pursuant to the 

Protective Order served by the Commission in this matter cn 

September 3, 1992. (A copy of the Protective Order i s appended 

hereto as Exhibit A.) 

Mr. Kubby's f i l i n g , which appears not to have been made under 

seal, contains discussion of and attaches copies of several 

confidential documents which SFP produced in discovery to Mr. Kubby 

subject to the Protective Order in t h i s proceeding. As required by 

the Protective Order, each of the documents to be afforded 

confidential treatment was c l e a r l y marked by SFP as "confidential". 

Prior to receipt of the subject documints, Mr. KuLby agreed to 

abide by the terms and conditions of the Protective Order and 



signed an a f f i d a v i t to that effect. (A copy of Mr. Kubby'b 

confidentiality a f f i d a v i t i s appended hereto as Exhibit B.) 

Paragraph 12 of the Protective Order unambiguously provides 

that a l l confidential information f i l e d with the Commission that 

contains or discloses confidential information " s h a l l be f i l e d 

under seal and kept under s e a l u n t i l further order of the 

Commission". Mr. Kubby's f i l i n g violates not only t h i s paragraph 

of the Protective Order, but f a i l s to comply with the Commission's 

rules that confidential information he segregated as a separate 

package, cle a r l y marked with a request for confidential treatment. 

49 C.F.R. S 1104.14. 

Despite repeated attempts by telephone to inform Mr. Kubby 

that his f i l i n g did not comply with the Protective Order, counsel 

for SFP were unsuccessful in reaching him. SFP, therefore, cannot 

represent whether Mr. Kubby consents to confidential treatment of 

his f i l i n g . 1 / Because of the competitive harm and commercial 

injury which could occur i f confidential information produced in 

discovery i s disclosed to the public, SFP requests that the 

Commission act upon thi s motion expeditiously. SFP further seeks 

that the Commission advise Mr. Kubby that he must in the future 

abide by the terror, and conditions of the Protective Order in t h i s 

proceeding. 

X/ I f Mr. Kubby objects to the placement of his f i l i n g or 
segregating portions of h i s f i l i n g under seal, SFP reserves i t s 
right to f i l e with the Commission a motion to r e j e c t or st r i k e his 
f i l i n g in i t s entirety. 

2 -



For each of the foregoing reasons, SFP respectfully requests 

that the Commission grant i t s motion f o r application of the 

protective order and t r e a t Mr. Kubby's f i l i n g as 

confidential. 

Respectfully submitted. 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Katnryn A. Kusske 
MAYEK, BROWN & PLATT 
2000 Pennsylvania Avenue, N.W. 
Suito 6500 
Washington, D.C. 20006-1882 
(202) 463-2000 

DATED: December 22, 1992 

Attorneys f o r Santa ES Pa<?ifig 
Corporation 
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INTERSTATE COMMERCE COMMISSION 

ORDER 

Finance Docket No. 30400 (Sub-No. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

Pursuant to the Motion Of Santa Fe Pacific Corporation For 
Application Of Protective Order dated December 22, 1992, i t i s 
hereby ordered that the Evidence and Argument and the Declaration 
of Barbara Boutourlin filed by Lee Kubby on behalf of Sieu Mei Tu 
on or around December 18, 1992 be treated as confidential pursuant 
to the Protective Order served by the Commission in this matter on 
September 3, 1992. Mr. Kubby i s advised that he must in the future 
abide by the terms and conditions of the Protective Order in this 
proceeding. 

By Paul S. Cross, Chief Administrative Law Judge, on the 
day of December, 1992. 

Sidney L. Strickland, Jr. 
Secretary 

(Seal) 



CERTIFICATE OF SERVICE 

I hereby certify that, on this 22nd day of December, 1992, I 

served the foregoing "Motion of Santa Se Pacific Corporation For 

Application Of Protective Order" by causing a copy thereof to be 

delivered to each of the following in the manner indicated: 

Lee J. Kubby 
Lee J. Kubby, Inc. 
Box 60485 
Sunnyvale, California 94086-0485 
(£y Expr?gg HslI) 
William G. Mahoney 
Donald F. Griffin 
Highsaw, Mahoney & Clarke, P.C. 
1050 17th Street, N.W. 
Suite 210 
Washington, D.C. 20036 
(liy Messenger) 

W-iyne M. Bolio 
Southern Pacific Transport.ition Company 
819 Southern Pacific Building 
One Market Plaza 
San Francisco, California 94105 
(fiy fgdgral Exprggg) 





f C / i 
SERVICE DATE 

SEP 3 1992 
OH 

TMTERSTATE COMMERCE COMMISSION 

ORDER ' 

riaaao* Docket Mo. 30400 (luto-Vo. 21) 
•AMTX F l •OUTHIRM FXCZriC CORrORATZOV --

COMTROL — lOUTURM FXCIFZC TRAMSVORTXTXOM COMPXVY 

By motion filed August 27, 1992, Santa Fe Pacific Corpora
tion (formerly Santa Fe Southern Pacific Corporation) ("SFP") 
requests i.suince of a protective order to govern the disclosure 
and use of confidential, proprietary or comercially sensitive 
information and data that may be produced during discovery or 
i?herwi.e divulged by any perty to another during the course of 
this proceeding. A reply to the motion of SFP wae filed on 
August 28, 1992 by " r a i l labor." A telephone conference with the 
parties then vas held August 31, 1992. 

There i s good cause shown for the motion to be granted at 
this time. Unrestricted disclosure of confidential, proprietary 
or commercially sensitive information and data could cause 
serious competitive or copmerclal injury to the parties. I s s - -
ance of the requested protective f>rder would ensure that such 
information and data produced by any party in response to a 
discovery request or Otherwise unless upon further order will be 
uilS i J l J l y for purposes of this proceeding and not for any other 
SSIiness oJ commircial use. The requested protective order would 
also facilitate the prompt and efficient resolution of this 
proceeding by mini.ixing potential discovery di«P"t". Th« 
Subject may be revisited at a later date upon appropriate re
quest. 

This action w i l l not adversely affect either the quality of 
the human environaent or conservation of energy resources. 

Tt ^* ordered! 

1. The •otion for protective ' " J ^ J ^ ' ""^ 
Protective Order reproduced in the Appendix to this order is 
adopted as «n order of the commission. 

2. This jrder ie efXective on the date served. 

By the commission, P^ulS. Cross, Chief Xd«ini«trative Law 
Judge, on August 31, 1992. 

Sidney L. Strickland, Jr. 
(SEAL) secretary 



Finance Dock No. 30400 (Sub-No. 21) 

PPOTrcTTVt ORDER 

•

On the motion of Santa Fe Pacific Corporation (formerjy 
Santa Fe Sout\ern Pacific Corporation) ("SFP"), and for the 
purpose of protecting against improper use or disclosure of 
confidential, proprietary or commercially sensitive business 
information and data obtained or to be obtained by any party or 
person through discovery or otherwise during the course of this 

m proceeding, 

Tt im ordered that: 

1. The term "Proceeding," as used in this Protective 
order, shall mean the proceeding of the Interstate Commerce 
comnission (the "Commission") designated as Finance Docket 
No. 30400 (Sub-No. 21). as well as any subsequent Commission 
proceeding concerning the interpretation or application of a.ny 
labor protective conditions imposed by the Commission m connec
tion with the transaction(s) at issue in Finance Docket No. 30400 
and a l l related sub-dockets. 

2. This Protective Order shall apply: (a) to all docu
ments, information and other products of discovery obtained by 
any party to this Proceeding pursuant to discovery requests, 

m whether directed to another party or to a person not a part/ to 
this Proceeding; and (b) to a l l documents and information con
tained in any materials filed with the Interstate Commerce 
commission (the "Comission-) by any party during the course of 
this Proceeding (including transcripts of oral testimony and 

m hearings before the Conission). 

3. Any party or person responding to a discovery request 
may designate as -Confidential Information- any f 
ing production of docuaents) or portion thereof that i t in jooa 
faith contends contains confidential, proprietary or comercially 
•ensitive infor»-tion. Except as provided by Paragraph 6 below, 
-ccnfidential InforBation- as used herein includes J ^ ^ ^ ^ ^ ^ . 
da».ignated responses, any copies, extracts, abstracts or sumaa 
ries of such responses, and a l l information contained in or 
obtained from such responses. 

4. Responses to discovery requests (Including documents 
produced in response to discovery requests) may be designated as 
-Confidential Information- in the following manner: 



Finance Docket No. 30400 (Sub-No. 21) 

(a) Responses or portions of responses to inter-
roaatories, written deposition interrogatories, and 
requests for admission may be designated by stamping or 
printing "Confidential" or "Confidential Information" 
in the front thereof and, if only portions of the re
sponse ure to be so designated, clearly marking the 
confidential portions. 

(b) Prior to the produciion of copies to the 
requesting party, documents may be designated by sepa
rating them from other documents and Informing the 
JlquSiting party that they are -Confidential Informa
tion.- Copies of documents or portions of documents 
produced tb the parties may be designated by producing 
such documents in separate containers clearly i*rked as 
containing "Confidential Information- or stamping "Con
fidential- or "Confidential Information- on each page 
(and a l l copies thereof) containing -Confidential 
information- and, i f only portions of a document page 
are to be so designated, clearly marking the confi
dential portions. 

(c) A witness or the attorney for a witness may 
dasianate the witness's entire testimony and the tran-
J-Jl?? JSereSf to be treated as -Confidential Informa
tion" by so requesting on the record prior to the 
conclusion of the heading at which such testimony is 
nSSn such designation shall be effective only until 
15 days after the availability of the transcript of the 
hearing, after which portions of the witness testimony 
mlj be designated -CoKfidential Information- only by 
informing eich party in writing of ̂ « P*?"' J ^ ! 
portions thereof, that contain -ConfIdsntlal Informa 
tion.-

5 I f a party or person inadvertently fails to designate 
M4.eovirv or othirmmterlal as -Confidential Information,- that 
Sirt? ISsSSuJS?!? S ; Sotlfy the receiving party withi.. one week 
5S?iLino delivery of the discovery or other material to the 
JScitvlSg J I r t r S a ? t5. material is -Confidential Informatlon.-
i ? ? I r relelpt Sf such notification, su^h ••terlals and Informa
tion shall be treated as I f they had been designated In a timely 
fashion. 

.... ?A. p M % r « « ^ M ^ ^ 
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identify the designated i.esponses which the requesting party 
contends should not be treated as -Confidential Information," 
provide the reasons therefor, and explicitly state that the 
request is made pursuant to this paragraph. Such request shall 
be deemed granted ten days after receipt of the request, unless 
t^• producing party or person, prior to the end of the ten-day 
period, denies the request by written notice to the requesting 
party. If such request is denied in whole or In part, the re
questing party say file a motion with the Commission to have the 
"Confidential Information- deuignation removed as to the discov
ery responses listed in the request. 

7. other than as provided in Paragraph • below, "Confiden
t i a l Information" may only be disclosed to -Authorized Persons." 
An "Authorized Person- is a person who, prior to the receipt of 
any *Confidential Information," has signed an affidavit (in the 
form included as Attachment A to this Order) in which he or she 
states his or her identity, tit l e and employer and further states 
that he or she has read this Protective Order and agrees to abide 
by its terms, and i s : 

(a) an attomey actively involved in this Pro
ceeding on behalf of a party (or a legal assistant 
under such attorney's supervision); 

(b) a person who is not a permanent employee of a 
party but who has been employed by any of the parties 
to provide advice, expertise or assistance In this Pro
ceeding; 

(c) a person who is a permanent employee of a 
party (Including an eaployee or official of the Broth
erhood of Maintenance of Way Employes or the Interna
tional Association of Machinists and Aerospace Horkers) 
and who has been assigned direct responsibility In 
connection with this Proceeding; 

(d) a person who is or was once employed by one 
of the r a i l earrier parties and Is presently or was 
formerly represented for collective bargaining purposes 
by tho Brotherhood of Malnte'«ance of Hay Employes or 
the International Association of Machinists and Aero
space Horkers, but only if and to the extent that such 
person reasonably requires access te particular -Confi
dential Information- in order to prepare written or 
oral testimony to be submitted in this Proceeding; or 

- 3 -
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Appendix 

(e) a reporter employed to record oral testimony 
or other hearings. 

Each such affidavit by an "Authorized Person" shall be K«pt for 
the duration of this Proceeding and any related court litigation 
or judicial appeals by the party with which such "Authorized 
Person" i s affiliated or associated, and a copy of each such 
affidavit shall be i-rved upon counsel of record for each party 
no later than ten days after such affidavit is executed. 

8. -confidential Information- may also be disclosed to: 

(a) an employee of the producing party during 
oral testimony of such employee; 

(b) a witness employed by an orga'tlzatlon that 
also employs the person who produced the -Confidential 
Information- to bs. disclosed to the witness» 

(c) an assistant or clerical employee under the 
supervision of any "Authorized Person"; or 

(d) any person so authorized either (i) In writ
ing cy the party or person that produced the -Confiden
t i a l Information- to be disclosed to such person or 
(i i ) by the Commission upon motion by any party for 
good cause. 

9 Storage, transmission or communication of -Confidential 
Information" must be such as to reasonably ensure that the 
-2oSfTdentlal Information- will .not be disclosed, accidentally or 
othervise, to non-authorized persons. 

10. Mo person may be present at a hearing during the dis-
cussion of -cSnfldentlil Information- who »»*«not been authorized 
by this Protective Order to review the -Confidential Information 
to be discussed. 

11. •confidential Information- may be used by the receiving 
nartv and bv any -Authorised Person-, solely for puryoses of 
ISn^Pr^edlnS ind any r.lated court litigation, " f ^ ^ ^ ' t J / ^ ^ 
other purpese Whatsoever (Including any business or commercial 
purpose). 

12. All -confidential Information- filed 
.ion, and any pleading, motion, or other PJPJf '}i?**-;i^l.!5ion" 
commission that contains or dj closes -Confidential Information 

- 4 -
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Appendiv 

Shall be filed under seal and kept under seal until further order 
of the Commission. 

13. All documents containing "Confidential Infsraation" 
shall, at the option of the party or person that produced such 
"Confidential Information," be destroyed or returned to the 
producing party/person at the termination of this Proceeding, 
including any related court litigation or judicial appeals. In 
the event that the producing party/person requests the destruc
tion of such -Confidential Information" pursuant to this Para
graph, the producing party/person shall notify the receiving 
party in writing of this request, and the receiving party within 
30 days after such written notice shall destroy the -Confidential 
Information" and ahall certify to the producing party/person in 
writing that a l l "Confidential Information- produced to the 
receiving party during the course of this Proceeding has been de
stroyed. In the event that the producing party/person requests 
the return of such -Confidential Information" pursuant to this 
Paragraph, the producing party/person shall notify the receiving 
party in writing of this request, and the receiving party within 
30 days after such written notice shall return the -Confidential 
Information- to the producing party/person and shall also certify 
to the producing party/person in writing that a l l -Confidential 
Information- produced to the receiving party during the course of 
this Proceeding has been returned. 

14. The provisions of this Protective Order that restrict 
the handling, communication and use of -Confidential Information" 
shall continue to be binding after the termi.tation of t h i i Pro
ceeding, including any related court litigation or judicial 
appeals, unless the Commleeion or the producing party/person 
authorizes In writing alternative handling, communication or use 
of such -Confidential Information-. 

15. This Protective Order shall not bar or othervise re
s t r i c t : 

(a) an "Authorized Person- from making copies, 
abstracts, digests and analyses of "Confidential Infor
mation" for use In connection with this Proceedings, 
subject to the requirement that a l l such copies, ab
stracts, digests and analyses be treated as * .:onfi-
dentlal Information- and clearly marked as nuch; 

(b) an -Authorized Person- from rendering advice 
or opinions with respect to this Proceeding to his or 
her client or employer based upon his or her examina
tion of -Confidential Information- I t s e l f to a person 

- 5 -
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Append',^ 

not authorized by this Protective Order to have access 
to the "Confidential Information"; 

(c) a party from using any "Confidential Informa
tion" during hearings in this Proceeding, subject to 
any further order of the Commission; 

(d) a party or producing person from using i t s 
own "Confidential Information" in any manner i t sees 
f i t , or from revealing such "Confiden*-lai Information" 
to whomever i t chooses, without the prior consent of 
any other party or of the Commission; and 

(e) a party or producing person from applying to 
the Commission at any time for additional protection, 
or to relax or rescind the restrictions of this Protec
tive Order, when convenience or necessity requires. 

16. I f -Confidential Information- in the possession of any 
party i s subpoenaed by any court, administrative or legislative 
body, or any other person purporting to have authority to 
subpoena such information, the party to whom the subpoena is 
directed w i l l not p*-oduce such information without f i r s t giving 
written notice (including the delivery of a copy thereof) to the 
producing party/person or the attorneys for the producing party/-
person, within 24 hours after receipt of the subpoena. If a 
subpoena purports to require production of such "Confidential 
Information" on less than four business days' notice, the party 
to whom the subpoena i s directed shall also give immediate notice 
by telephone of the receipt of such subpoena. 

17. To the extent that -Confidential Information- is pro
duced by a party or other person in this Proceeding and held and 
used by the receiving party In compliance with the terms of this 
Protective Order, such production, disclosure and uae of such 
-Confidential Information- are deemed essential for the disposi
tion of this Proceeding and shall not be deemed a violation of 49 
U.S.C. f 11343 or I 11910. 

18. The terms of this Protective Order are imposed without 
prejudice to the right of affected r a i l carrier employees to 
request, for good cause shown, modification of the terms of this 
Protective Order to authorize use of Confidential Information by 
individual employees as reasonably necessary to prosecute indi
vidual claim and arbitration proceedings required under any labor 
protective conditions that may b « Imposed by the Commission in 
this case. 

- 6 -
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Page 1 of 2 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. 30400 (SUB-NO. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL SOUTHERN PACIFIC TRANSPORTATION COMPANY 

COUNTY OF ) 
) ss: 

STATE OF ) 

CONFIDENTIALITY AFFIDAVIT 

I, fNameT being duly sworn, do hereby depose 

and state that I am fPesitien or Job Title! of 

fName of gnplover or Firml ; that my officee are located at 

rAddress! ; that [I am an attorney actively Involved in the 

above-captioned proceeding on behalf of rwaae^of Party 

Represented1 1 or (I am a legal assistant under the supervi

sion of attorneys aetlvely Involved In the above-captioned pro

ceeding en behalf of rName of Party Represented 1 ] or [I 

have been employed by fWaae of Party Repreeentedi to 

provide advice, expertise and assistance In connection with the 

above-captioned proceeding] er [I am a permanent eaployee of 

rwame of Party Repreeentedi and have been assigned direct 

responsibility In connection with the above-captioned proceeding] 



Finance Docket No. 30400 (Sub-No. 21) 
Appendix 

ATTACHMENT A 
Page 1 of 2 

er CI was/am employed by fNane of Rail Carrier Partvl , 

am presently or was formerly represented for collective bargain

ing purposes by the rBrotherhood of Maintenance of Way 

Employes or Tntem^t^ional Asst.eiation of Machinists and Aeroapact 

workerai and intend to submit testimony in the above-

captioned proceeding] or [I am a reporter employed to record oral 

testimony or other hearings in the above-captioned proceeding]; 

and that I have read, undaratand and agree to abide by the terms 

of the Protective Order entered in the above-capticned proceed

ings by order served August , 1992. 

[Name] 

Subscribed and Sworn to 
Before Me This Day 
of , 1992. 

Notary Public 

My commission expires: 



LAW OFFICES 

LEE J. KUBBY INC. 
A PROFESSIONAL CORPORAIlON 

BOX 604S5 
SUNNWALE, CALIFORNIA 94086-0465 

(415) 691-9331 

November 5, 1992 

Adrian L. Steel, J r . 
Mayer, Brown, & P i a t t 
2000 Pennsylvania Ave., N.W 
Washington, D.C.20006 

Re: Interstate Commerce Commission 
Decision 
Finance Docket No. 30400 
(Sub-No. 21) 
Santa Fe Southern Pacific Corporation 
Control 
Southern Pacific Transportation Company 
Your l e t t e r 11-4-92 

Dear Mr. Steel: 

Enclosed please fin d your requested Confidentia
l i t y A f f i d a v i t . 

Please provide the reguested discovery. I agree to 
pay the cost of copying not to exceed $213.39. Please f o r 
ward the invoice of the copier. 

Very t r u l y yours, 

LEE J. KUBBY, INC. 
A Professional Corporation 
By: 

I«7K:me 
End. 

LEE y . KUBBY 
ATTplRNEY FOR INJURED PARTY 
SIEU MEI TU 
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BEFORE THE 

INTERSTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. 30400 (SUB-NO. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL SOUTHERN PACIFIC TRANSPORTATION COMPANY 

COUMTY OF SANTA CLARA ) 
) ss: 

STATE OF CALIFORNIA ) 

gQMFTDENTIALITY AFFIDAVIT 

I , Lee J . Kubby, being duly ewom, do hereby depose end state 

that I am of Lee J. Kubby, Inc.; that my 

offices are located at 231 Acalanes, No. 5, Sunnyvale, California 

94086; that I am an attorney eotlvely Involved In the above-

captioned proceeding on behalf of Sieu Mel Tu and Joseph Z. Tu; and 

that I have read, underetand and agree to abide by the terms of the 

Protective Order entered in the above-captioned proceedings by 

order served September, 3, 1992. 

Subscribed and Sworn to 
Before Me This Day 
of November, 1992. 

Notary Public 

My Commission expires: 

21MS40e.1 11M92 1604E 92031690 
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Southern Pacific 
Transportation Company 

Soutnern Pac:tic Buiiamg • One Marnet Piaza • San Francisco Caiitornia 9410S 

,4l5i 541 1000 

.mmoM.'-mm.^ 

J O M N M A C O O N A U O S M I T ^ 

una«noM r4Mi M I C M 
December 21, 1992 

••°J4't^)-'^-i5'4:i_20 5 7 

O A V O *s ^ O ^ - J 
CA«*Ow A * .m .mr t , * 
• » , A « , D t. • u ' ' - e * 
a . > A w A A f i m C 

J O M N . n r c c N t « 

k A I V S A M A A S ^ W L i f s a 
..%,%-.-.-<yM.^ I . . . 

t^omm^-r a mm-r-runmo'-

The Honorable Sidney L. S t r i c k l a n d ^ 
Secretary '̂̂ ^ 
I n t e r s t a t e Conunerce Cominission ;̂ \ 
12th Street and C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 30400 (Sub-No. 21) 
Santa Fe Southern P a c i t i c Corporation --
Control -- Southern P a c i f i c Transportation Companv 

Dear Secretary S t r i c k l a n d : 

Enclosed f o r your consideration please f i n d an o r i g i n a l and 
el(?von copies of the Motion of Southern P a c i f i c Transponation 
Ccimpany and P a c i f i c F r u i t Kxpress Company t o s t r i k e c e r t a i n 
matt?ri r-ils. Recause of the s e ^ n s i t i v i t y of the matters contained 
w i t h i n t h i s Moticm, Southern P a c i f i c Transportation Company and 
Pa c i f i c F r u i t Express hereby request th a t t h i s bo f i l e d pursuant to 
the P r o t e c t i v e Order served by the Commission i n t h i s matter on or 
about September 3, 1992. 

I t you have any questions, f e e l f r e e t o contact me, 
you for your a t t t ; n t i o n to uiiis matter. 

Very t r u l y yours. 

Thank 

Enclosure 
cc: The Honorable Paul S. Cross 

Chief A d m i n i s t r a t i v e Law Judge 
O f f i c e of Hearings 
I n t e r s t a t e Commerce Commission 
Erika Z. Jones, Esquire 
Adrian L. Steel, J r . , Esquire 
Lee J. Kubby 
W i l l i a m G. Mahoney, Esquire 
Donald F. G r i f f i n , Esquire 

Wayne^f}>^ BolTo •'" 

OFFIC: OK IHI, 'il CMffAHy j 
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SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL -- SOUTHERN PACIFIC TRANSPORTATION COMPANY 

MOTION TO STRIKE AND REQUEST FOR RETURN OF MATERIALS IMPROPERLY 
INCLUDED IN THE RECORD 

COMES NOW Southern P a c i f i c Transportation Company ("SPT") and 

P a c i f i c F r u i t Express Company ("PFE") and hereby f i l e s it's Motion 

to S t r i k e and f o r the Retur.^ of Materials improperly disseminated 

by Sue Mei Tu and Joseph Tu ( h e r e i n a f t e r "Tu"). 

1. STATEMENT OF FACTS 

On or about December 14, 1992 SPT and PFE, by overnight 

d e l i v e r y , complied w i t h a Discovery Request f i l e d by Tu. That 

Request f o r P-oduction of Document sought, aniong other things, a 

copy of a report e n t i t l e d "The Future of the Perishables Business 

and PFE". (See Tu Request For Production of Documents Number 4) 

SPT and PFE responded t o said Request and produced a copy of that 

Report. However, the materials sent by SPT and PFE from t h i s 

o f f i c e had been redacted t o r e f l e c t the a t t o r n e y / c l i e n t p r i v i l e g e , 

gt\»mb\8»nt«\p\mo.8l 



i n c l u d i n g c e r t a i n e x h i b i t s t h a t were o r i g i n a l l y p a r t of that 

r e p o r t , on the basis said attachments c o n s t i t u t e d a t t o r n e y / c l i e n t 

communications. (See SPT and PFE Response to Request For 

Production of Documents Number 4 ) . Copies of the redacted report 

were served on a l l p a r t i e s t o t h i s a c t i o n and on the ICC by 

overnight mail on December 14, 1992. 

On Friday, December 18, 1992 at approximately 3:00 p.m. I 

received by overnight mail the submission f i l e d by Tu i n t h i s 

matter. Included i n those materials was a Declaration of an 

i n d i v i d u a l named as Barbara Boui,ourlin. Ms. B o u t o u r l i n , i n a 

Declaration, i d e n t i f i e s numerous, documents which purport t o be 

i n t e r n a l PFE correspondence and documents. Several serious matters 

are raised by t h i s f i l i n g which require the immediate a t t e n t i o n of 

the ICC: 

1. Ms. Boutourlin has not, to SPT and PFE's knowledge, ever 

executed a C o n f i d e n t i a l i t y and P r o t e c t i v e Order. Therefore, while 

Ms. Boutourlin purports to authenticate and review numerous 

documents in connection w i t h tho Tu f i l i n g , she d i d not execute a 

C o n f i d e n t i a l i t y Order as required by the Commission; 

2. The materials f i l e d by Mr. Lea J. Kubby, on behalf of Tu, 

were not f i l e d under seal or subject t o the P r o t e c t i v e Order; 

3. Most importantly, Mr. Kubby, on behalf of Tu, has f i l e d 

numerous PFE and/or SPT documents which were not produced by 

PFE/SPT pursuant to normal discovery procedures employed i n t h i s 

case as authorized by the ICC. In p a r t i c u l a r , attached t o the 

Declaration of Ms. Boutourlin i s a copy of the report requested by 
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Tu i n i t s request f o r Production of Documents on the "The Future o^ 

the Perishables Business ana PFE." That document produced b/ Tu i s 

not the redacted version produced by ̂ PT/PFE and, as attachments 

contains various l e t t e r s between attorneys i n the SPT Law 

Department and at least one le g a l opinion of outside counsel. 

Those documents were s p e c i f i c a l l y redacted by SPT and PFE when i t 

responded t o Tu's Request f o r Production of Documents. I t i s thus 

apparent t h a t Tu has, by means presently unknown, obtained copies 

of i n t e r n a l PFE and/or SPT documents. Unlike the documents 

l e g i t i m a t e l y produced by SPT and PFE pursuant to the Request f o r 

Production i n t h i s matter, the documents produced by Tu, via Mr. 

Kubby, contained p r i v i l e g e d and highly s e n s i t i v e information which 

Tu has somehow acquired through her own e f f o r t s . Said actions not 

only c o n s t i t u t e a breach of the Protective Order entered i n t h i s 

case, but likew i s e raise p o t e n t i a l issues of l i a b i l i t y against Tu, 

her attorney, and any other person who improperly obtained said 

documents. 

On the afternoon of Decembtn- 19, 1992, T composed a l e t t e r to 

Mr. Kubby on the subject of his f i l i n g . Mr. Kubby has no Fax 

machine, and SPT/PFE was required to send a l e t t e r by overnight 

mail. SPT/PFE informed Mr. Kubby t h a t his production of the 

documents, pursuant to the Declaration of Barbara B o u t o u r l i n , was 

improper and contained numerous information of a p r i v i l e g e d and 

c o n f i d e n t i a l manner. (Attached as Ex h i b i t 1 to t h i s f i l i n g i s a 

copy of t h a t l e t t e r ) . As of 4:00 p.m. (PDT) on December 21, 1992, 

Mr. Kubby has not responded t o counsel f o r SPT/PFE. As of t h i s 
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date, SPT/PFE have no knowledge or idea how Tu and her attorney 

obtained these documents. Because of the s e n s i t i v i t y of t h i s 

matter, and the u n a v a i l a b i l i t y of the p a r t i e s and the ICC because 

of the impending holidays, SPT/PFE has f i l e d t h i s Motion. 

2. ARGUMENT 

I t i s c l e a r t h a t Tu has not complied w i t h the proper Discovery 

procedures applicable to t h i s matter. Tu' s materials were not 

f i l e d pursuant t o the C o n f i d e n t i a l i t y and P r o t e c t i v e Order, thus 

making i t h i g h l y l i k e l y t h a t these materials w i l l be f i l e d where 

numerous i n d i v i d u a l s may view the m a t e r i a l s . Equally important, Tu 

has shown various p r i v i l e g e d documents t o at le a s t one i n d i v i d u a l 

who has not executed any C o n f i d e n t i a l i t y Order; at a minimum, Ms. 

Bout o u r l i n has had access t o and reviewed numerous documents which 

were produced by SPT/PFE pursuant to the P r o t e c t i v e Order.' More 

c r i t i c a l l y , Tu obviously has obtained access t o and subsequently 

disclosed numerous PFE and/or SPT p r i v i l e g e d and c o n f i d e n t i a l 

documents through her own means and outside the normal discovery 

processes. 

Upon r e c e i p t of the f i l i n g by Tu, counsel f o r PFE/SPT 

contacted counsel f o r Santa Fe Southern P a c i f i c Company and the 

Unions. Both counsel f o r Santa Fe Southern P a c i f i c Company and the 

Unions confirmed th a t the documents served by PFE/SPT, i n response 

to Tu's Request f o r Production, contained a redacted version of the 

rep o r t e n t i t l e d "The Future of the Perishables Business and PFE." 

' Indeed, a l l of SPT/PFE's Answers t o I n t e r r o g a t o r i e s and 
Response t o Request f o r Production of Documents were expressly 
subject t o the Prot e c t i v e Order. 
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Counsel f o r SPT/PFE's o f f i c e copy of the documents produced 

l i k e w i s e contained the redacted version of the Report. Therefore, 

the copy of t h a t Report served by Tu on the p a r t i e s , and f i l e d w i t h 

the ICC not under seal, i s not the copy of the Report produced by 

PFE/SPT. 

The c r i t i c a l nature of Ti's f i l i n g i s apparent. She has, 

without a u t h o r i t y or j u s t i f i c a t i o n , obtained and disclosed 

p r i v i l e g e d documents, i n c l u d i n g numerous i n t e r n a l opinions of the 

SPT Law Department generated i n response to a request from a 

c l i e n t . Those materials have been provided by Tu t o the Unions, 

counsel f o r the Unions, Santa Fe Southern P a c i f i c Corporation, and, 

pos s i b l y , the general p u b l i c . Those materials contained s e n s i t i v e 

a t t o r n e y / c l i e n t i.iformation which are protected by law. Further, 

Tu's a c t i o n i n acquiring these documents could breach other c i v i l , 

and p o s s i b l y c r i m i n a l , s t a t u t e s . 

SPT and PFE hereby seek, on an emergency basis, some or a l l of 

the f o l l o w i n g r e l i e f : 

1. That the materials f i l e d by Tu, on or about December 18, 

1992, be tre a t e d as c o n f i d e n t i a l pursuant to the P r o t e c t i v e Order 

u n t i l f u r t h e r action of the ICC and/or Judge Cross; 

2. That the copy of the Report e n t i t l e d "The Future of the 

Perishables Business and PFE", and a l l e x h i b i t s and attachments, 

f i l e d by Tu i n support of her P e t i t i o n be t r e a t e d as c o n f i d e n t i a l 

by the ICC and a l l p a r t i e s , immediately returned by a l l p a r t i e s to 

SPT/PFE and th a t no copies be maintained by any pa r t y , and t h a t no 

copies of t h a t Report be disseminated t o any other p a r t i e s or 
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persons. To the extent t h a t t h i s Report must be used i n t h i s 

proceeding, t h a t copy produced by SPT/PFE and subject to the 

Pr o t e c t i v e Order can be u t i l i z e d . 

3. That a l l other materials r e l a t i n g t o SPT/PFE which have 

been obtained by Tu outside the Discovery process i n t h i s case be 

immediately returned by a l l p a r t i e s t o SPT/PFE, and t h a t no such 

copies be maintained; and 

4. That SPT and PFE be allowed t o conduct Discovery as t o 

the manner and circumstances by which Tu obtained said documents. 

5. For such other r e l i e f as may be appropriate upon f u r t h e r 

i n v e s t i g a t i o n . 

CONCLUSION 

For the foregoing reasons i t i s r e s p e c t f u l l y requested t h a t 

the Commission grant the r e l i e f prayed f o r i n whole or i n p a r t . 

Dated :i^i^/jZ_ 'X-^^^^-^ 
'-̂  WAYNE M-XBgLI't^-
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CERTIFICATE OF SERVICE 

I , hereby c e r t i f y t h a t on t h i s 21st day of December, 1992 I 

served the foregoing MOTION TO STRIKE AND REQUEST FOR RETURN OF 

MATERIALS IMPROPERLY INCLUDED TN THE RECORD by causing a copy 

thereof t o be de l i v e r e d t o each of the f o l l o w i n g the manner set 

f o r t h below: 

The Honorable Sidney L. S t r i c k l a n d 
Secretary 
The Honorable Paul S. Cross 
Chief Ad.ninistrative Law Judge 
O f f i c e j f Hearings 
Interstate Commerce Commission, Room 4117 
12th Street and Constitution Avenue, N.W. 
Washington, D.C. 20423 
(By Federal Express) 

Erika Z Jones 
Adrian yj. Steel, J r . 
Mayer, Brown & P i a t t 
2000 Pennsylvania Avenue, N.W., Suite 6500 
Wasnington, D.C. 20006 
(By Fax and Federal Express) 

Lee J. Kubby 
Lee J. Kubby, Inc. 
P.O. Box 60485 
Sunnyvale, CA 94086-0485 
(By Express Mail) 

William G. Mahoney 
Donald F. G r i f f i n 
Highsaw, Mahoney & Clarke, P.C. 
1050 17th Street, N.W. Suite 210 
Washington, D.C. 20036 
(By Fax and Federal Express) 

Wayne M. ^ o l i o 

\ 
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Southern Pacif ic 
Transportation Company 

Soutnern Pacific BuiWmg • One Market Plaza • San Francisco. Caittorma 94106 

f4t5t 541-1000 

JO«-lfs( M A C O O M A U O VMlT^ 
PtaatomaPMpmrnt. a^-rmma^i • 

unmArtomf4tstut t7M4 

(415) 541-205V 

December 18, 1992 

nose**'*'* •ooAmo'^ 
C A H O e A M A W W t S 

^ t w A N o r B u T u r w 
O A l t y A w A A K S O 
S T C ^ H C N t A f V O a C M T S 
J A M C « M E A S T M A N . 
W A V N C M A O t - * C 

- - Control — Southern 

EXPRESS MAIL 

Lee J. Kubby, Inc. 
A Professional Corporation 
P.O. Box 60485 
Sunnyvale, CA 94086-0485 

Re: Santa Fe Southern Pacific Company 
P a c i f i c Transportation Company 

Dear Mr. Kubby: 

I received your submission to the TCC on Friday, December 18, 
1992 at approximately 3:00 p.m. Contained w i t h i n that submission 
was a copy of a report prepared by Tom Ellen e n t i t l e d "The Future 
of The Perishable Business and PFE." That report contained various 
attachments, i n c l u d i n g attornf?y/cl l e n t communications and documents 
protected by the attorney work-product d o c t r i n e . In the report I 
produced t o you pursuant to the ICC's discovery procedures, those 
l e t t e r s and communications were s p e c i f i c a l l y redacted on the basis 
that they were protected by the a t t o r n e y / c l i e n t and attorney work-
pjroduct d o c t r i n e . (See response to Request f o r Production No. 4.) 
However, the report you submitted i n your materials t o the ICC 
contained those attachments, which were obviously not produced by 
Southern P a c i f i c Transportation Company. Accordingly, SPT and PFE 
hereby demand tha t you inform them as to ho-; you obtained 
a t t o r n e y / c l i e n t communications. 

1 wish to po i n t out to you t h a t t h i s i s a very grave matter. 
SPT and PFE w i l l be f i l i n g a request w i t h the ICC f o r the r e t u r n of 
a l l copies of those documents. Moreover, you are hereby requested 
to respond t o me i n w r i t i n g by no l a t e r than December 22, 1992 a j 
to how and by what means you obtained those attachments t o the 
report of Tom Ellen e n t i t l e d "The Future Of The Perishable Business 
which are obviously opinion l e t t e r s of attorneys employed by SPT 
and/or PFE. 



Lee J. Kubby, Inc 
December 18, 1992 
Page 2 

In the event you refuse to exp l a i n how you obtained these 
documents, please be advised th a t SPT and PFE are prepared t-> 
pursue a l l l e g a l means t o compel the r e t u r n of the documents and t o 
discover how you or your c l i e n t came i n t o the possession of said 
documents. 

Very t r u l y yovirs. 

^ Wayne M 

WMB:cmt 
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LAW OFFlCFS 

LEE J . KUBBY INC. 
A PROFESSIONAL COI^POI^AIION 

BOK 60485 
SUNNYVALE, CALIFORNIA 94086 0485 

(415) 691-9331 

November 20, 1992 

Secretary 
I n t e r s t a t e Commerce Commission 
12th and C o n s t i t u t i o n Aves. N.W. 
Washington, D.C. 20423 

Fin Doc 30400 Sub 21 

Re: I n t e r s t a t e Commerce Commission 
Decision 
Finance Docket No. 30400 
(Sub-No. 21^ 
Santa Fe Southern P a c i f i c Corporation 
Control 
Southern P a c i f i c Transportation Company 
I n t e r r o g a t o r i e s and Hequost Production. 

Dear Gentle People: 

Enclosed please f i n d o r i g i n a l and 8 copies of 
I n t f i i r r o g a t o r i e s and Request f o r Production by Tu i n the 
above matter. Please f i l e and r e t u r n the enclosed 
sheet endorsed f i l e d i n the enclosed s e l f addressed 
stamped envelope. 

Thank you i o r your courtesies. 
RespecMully submitted, 
LEF J. KUBBY, INC. 
A Professional Corpot^trfeion 

face 
and 

LJK:me 
Ends. 

Of FiCE OF Tht StCRl-1 f"-'̂ ^ I 

t.uV 2 5 1992 • 

rr-iPARTOF i 
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LEE J. KUBBY, INC. 
A PROFESSIONAL CORPORATION 
BOX 60485 
Sunnyvale, CA 94086-0485 
(415) 691-9331 

Attorney f o r Sieu Mei Tu 

INTERSTATE COMMERCE COMMISSION 

I n t e r s t a t e Commerce Commission 
Finance Docket No. 30400 

(Sub-No. 21) 
Santa Fe Southern P a c i f i c Corporation 
Control 
Southern P a c i f i c Transportation Company 

INTERROGATORIES AND INFORMAL REQUEST FOR PRODUCTION OF DOCUMENTS 

PROPOUNDING PARTY: 
SIEU MEI TU 

RESPONDING PARTY: 
SOUTHERN PACIFIC TRANSPORTATION COMPANY; 

ATCHISON, TOPEKA, SANTA Kb RAILROAD COMPANY; 
PACIFIC FRUIT EXPRESS COMPANY; 

oANTA FE SOUTHERN PACIFIC CORP. 
Applicants 
Interested Parties 

SET NUMBER: ONE OF INTERROGATORIES 
SET NUMBER: TWO PRODUCTION OF DOCUMENTS 

DATED: November 20, 1992 

m 2 J1992 

rr-|PABTOF 
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TO APPLICANTS—INTERESTED PARTIES AND EACH OF THEM AND TO 
THEIR ATTORNEYS OF RECORD: 

Pursuant t o 49 C.F.R. Sections 1114.21 and 114.26 Sieu Mei Tu 

hereby submits the fo l l o w i n g i n t e r r o g a t o r i e s and informal 

requests f o r production addressed i n d i v i d u a l l y t o Applicants-

Int e r e s t e d p a r t i e s and each of them. 

These i n t e r r o g a t o r i e s and informal document requests are t o 

be answered separately by o f f i c e r s or agents of Applicants and 

each of them competent to t e s t i f y on t h e i r behalf, separately and 

ful'.y i n w r i t i n g . Ans-.'ers t o these i n t e r r o g a t o r i e s and document 

requests should be served on the undersigned counsel f o r Sieu Mei 

Tu w i t h i n 15 days a f t e r service of t h i s document. 

•DOCUMENT PRODUCTION 

1. Please produce a l l of the s p e c i f i e d documents which are i n 

your possession, or ava i l a b l e t o you or t o which you may gain 

access through reasonable e f f o r t , i ncluding information i n the 

possession of your attorneys, accountants, advisors or other per

sons d i r e c t l y or i n d i r e c t l y employed by you, or connected w i t h 

you, or anyone else otherwise subject t o your c o n t r o l . 

2. Unless s p e c i f i c arrangements t o the contrary are expr»-ssly 

made by attorney f o r i n j u r e d p a r t i e s , you are t o produce the 

o r i g i n a l s together wit h a l l n on-identical copies of each docu

ment requested. 

3. I n respondinq t o t h i s request fov production, you must make 

a d i l i g e n t search of your records and of other papers and 

materials i n your possession or av a i l a b l e t o you or your rep-

-2-



resentatives. 

DEFINITIONS 

For the purposes of t h i s request f o r production of documents, 

and i n t e r r o g a t o r s the f o l l o w i n g terms s h a l l have the f o l l o w i n g 

meanings: 

1. As used herein the term "document" r e f e r s t o an and 

includes each and every p r i n t e d , w r i t t e n , t y p e w r i t t e n , 

graphic, photographic, e l e c t r o n i c a l l y recorded or sound-

recorded matter, however produced or reproduced, of every kind 

and d e s c r i p t i o n i n c l u d i n g , but not l i m i t e d t o , f i l e s , books, 

correspondence, l e t t e r s , memoranda, telegraphs, papers, 

notes, records, r e s o l u t i o n s , d r a f t s , evaluations, e n t r i e s , 

minutes, calendars, reports, appointment records, d i a r i e s , 

studies, w o r k i m papers, f i n a n c i a l records, summaries and 

charts, whether the o r i g i n a l , or any carbon or photographic or 

other copy, reproduction or f a c s i m i l e thereof, other than 

exact d u p l i c a t i o n s . Any copy or excerpt of a document which 

bears any notes, additions, i n s e r t s , or other markings of any 

kind i s t o be considered a separate document f o r purposes of 

responding t o the requests herein. 

Document f u r t h e r means any w r i t i n g or other compilation 

of information, whether handwritten, t y p e w r i t t e n , p r i n t e d , 

recorded, or produced by any process, including but not l i m i t e d 

t o : intra-company or other communications' business records; 

f i l e s ; agreements; statements; pleadings; contracts; correspond

ence; l e t t e r s ; messages; t e l e x iressages; telegrams; f a c s i m i l e 
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transmissions; memoranda; studies; d i r e c t i v e s ; manuals; p r i n t e d 

forms; b u l l e t i n s ; t a b u l a t i o n s ; p r o j e c t i o n s ; summaries or records 

of telephone or personal conversations or interviews; r e p o r t s ; 

calendars; scrapbooks; j o u r n a l s ; d i a r i e s ; log books; notes; note

books; forecasts; photographs; photographic negatives; maps; tape 

recordings; wire recordings; computer tapes; computer discs; com

puter programs; computer p r i n t o u t s ; data processing cards; a l l 

other photographic and r e t r i e v a b l e data (whether encoded, taped 

or coded e l e c t r o n i c a l l y , electromagnetically or otherwise); com

puter models; s t a t i s t i c a l or f i n a n c i a l statements; accounts; data 

sheets; forms; graphs; charts; sketches; note charts; plans; 

drawings; t r a c i n g s ; blue p r i n t s ; minutes or rejords or summaries 

of meetings or conferences; expressions or stateirents of p o l i c y ; 

l i s t s of persons attending meetings or conferences; opinions or 

reports or summaries of negotiation*:, or i n v e s t i g a t i o n s ; bro

chures; newspapers; newsletters; magazines; p e r i o d i c a l s ; books; 

opinions or reports of consultants; pamphlets; advertisements; 

c i r c u l a r s ; trade or other l e t t e r s ; prer.s r f leases;, comments; 

catalogues; d r a f t s ; r e v i s i o n s of d r a f t s ; invoices; vouchers; 

r e c e i p t s ; orders; and, o r i g i n a l or preliminary notes and any mar

g i n a l notes or comments on any of the forgoing items. 

Further, the term "document" includes: 

(a) Basic records and summaries of such records 
( i n c l u d i n g computer runs); 

(b) o r i g i n a l versions and copies t h a t d i f f e r i n 
any respect from o r i g i n a l versions; and 

(c) Documents i n the possession of applicants or 
documents i n the possession of consultants or other persons t h a t 
have assisted applicants i n connection wi t h t h i s proceeding. 
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2. As used herein, "you" r e f e r s t o each of the applicants who are 

noticed herein, t o each of t h e i r agents, employees, representa

t i v e s , accountants or attorneys, who w i t h respect t o the subject 

matters of t h i s request, was or i s acti n g on t h e i r behalf. 

3. As used herein, "Tu" r e f e r s t o Sieu Mei Tu. 

4. As used herein, "S^SP" r e f e r s t o applicant SANTA FE SOUTHERN 

PACIFIC CORP., and t o each of i t s o f f i c e r s , agents, employees, 

representatives or attorneys who, w i t h respect t o the subject 

matter of the request, was or i s a c t i n g on SFSP's behalf. 

5. As used herein, "SPTC" r e f e r s t o the applicant Southern 

P a c i f i c Transportation Company and/or Santa Fe P a c i f i c Corpora

t i o n , t h e i r d i r e c t o r s , offi'::ers, agents, employees, representa

t i v e s , accountants r : -\ttorneys, who with respect t o tho subject 

matter of the request, was or i s ac t i n g on SPTC's behalf. 

6. As used herein, "PFE" r e f e r s t o P a c i f i c F r u i t Express t h e i r 

d i r e c t o r s , o f f i c e r s , agents, employees, representatives, accoun

t a n t s or attorneys, who w i t h respect t o the subject matter of the 

request, was or i s acti n g on PFE's behalf. 

7. As used herein "ATSF" r e f e r s t o the applicant Atchison, 

Topeka, Santa Fe Railroad Company and t o each of i t s agents, 

employees, representatives, accountants or attorneys, who with 

respect t o the subject matter of the request, was or i s acting 

on ATSF's behalf. 

8. As used herein, "person" r e f e r s t o and includes n a t u r a l per

sons, as w e l l as businesses (whether partnership, association, 

cooperative, p r o p r i e t o r s h i p or c o r p o r a t i o n ) , and any government 

e n t i t y , department, a d m i n i s t r a t i o n , agency, bureau or p o l i c t i c a l 

s u b d i v i s i o n thereof and every other type of organization or ent-
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i t y , and a l l other a r t i f i c i a l e n t i t i e s , unless otherwise l i m i t e d 

herein. 

9. As used herein, "MERGER" means the merger of SPTC and ATSF as 

o r i g i n a l l y p e t i t i o n e d i n t h i s matter. 

10. As used herein, " i d e n t i f y " or " s t a t e the i d e n t i t y o f " means: 

(A) When used w i t h respect t o a person (whether as p a r t of an 

i d e n t i f i c a t i o n of a document or o r a l communication or otherwise) 

r e f e r s t o and includes i d e n t i f i c a t i o n by f u l l name, business and 

residence address and telephone number, job t i t l e and employer, 

and a d e s c r i p t i o n of h i s or her duties and r e s p o n s i b i l i t i e s . . 

I t also includes i d e n t i f i c a t i o n by a f f i l i a t i o n or con

nection i n any way w i t h any and each of ATSF, SPT, PFE, SFSP i n 

any capacity, s t a t i n g each such capacity and the dates of t h a t 

a f f i l i a t i o n , capai i t y , or connection. 

(B) . When used w i t h r> ;.t.<>ct t o a co r p o r a t i o n or other 

l e g a l e n t i t y , t o st a t e the f u l l name, address and State of 

incorporation or formation, and the i d e n t i t y of the person (s) 

who acted on behalf of such e n t i t y w i t h respect t o the subject 

matter j f the I n t e r r o g a t o r y ; 

(C) . When used wit h respect t o a document, t o state (1) 

the type of document (e.g., l e t t e r , memorandum, t e l e x , c ontract, 

calendar pad, r e p o r t ) , (2) the number of pages, t i t l e , author, 

a l l addressees and actual r e c i p i e n t s ( i n c l u d i n g "cc:" and "bcc:" 

r e c i p i e n t s ) , date, subject l i n e or " r e : " l i n e , and (3) a descrip

t i o n of the subject matter and content of the document. 

(D) When used w i t h respect t o a document: 

i . Known t o have existed but no longer e x i s t i n g , t o 

st a t e the i d e n t i t y of i t s l a s t know custodian, and the date on 
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and circumstances under which the document was l o s t , destroyed or 

otherwise became unavailable; 

ii. Once but no longer i n the possession , custody 

and c o n t r o l of ATSF, SPT. PFE, SPSF, or any of them, t o sta t e the 

date on and circumstances under which the document was disposed 

of, destroyed, surrendered by or otherwise l e f t the possession, 

custody and c o n t r o l of ATSF, SPT, PFE, SPSF or any of them, the 

i d e n t i t y of i t s present ( or l a s t known) custodian and the loca

t i o n of Fjch document, i f known: 

(E) . When used w i t h respect t o documents, t o provide 

information i n s u f f i c i e n t d e t a i l t o enablo a par t y or person t o 

whom a subpoena i s d i r e c t e d t o i d e n t i f y f u l l y the document t o be 

produced, and t o enable Tu t o determine t h a t such document, when 

produced, i n f a c t the document so described; 

(F) . When used w i t h respect t o o r a l communications, t o 

st a t e the date of such communications, the i d e n t i t y of each party 

t o the communication, the place at which each pa r t y was located, 

the substance thereof and the method of such communication (eg, 

i n person or by telephone). 

13. "Define" means t o explain i n reference t o the use of 

a word on the document r e f e r r e d t o by a SFP designation (e.g. 

SFP 00001) by SFSP i n i t s response t o Tu's f i r s t request f o r pro

duction. 

••4. Unless otherwise stated, the time period f o r these i n t e r r o 

g a t o r i e s i s and or request s h a l l be from January 1, 1980 t o 

December 30, 1938. 

15. "Produce" means t o make l e g i b l e , complete and exact copies 

of a l l responsive documents which are t o be mailed t o the under-
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signed counsel f o r Tu. Any request t o produce i s without p r e j u 

dice t o the l i g h t t o request an order r e q u i r i n g production of 

documents. 

INSTRUCTIONS 

1. A l l uses of the conjunctive include the d i s j u n c t i v e and vice 

versa. Words i n the singular include the p l u r a l and v i c e versa. 

Pronouns s h a l l be construed as gender-neutral. Dates are i n c l u 

sive unless stated otherwise. Each i n t e r r o g a t o r y s h a l l be 

accorded a separate answer, and each subpart of an i n t e r r o g a t o r y 

s h a l l be accorded a separate answer. I n t e r r o g a t o r i e s or subparts 

thereof s h a l l not be combined f o r the purpose of supplying a com

mon answer thereto. 

2. Answers must be v e r i f i e d by the person or persons responding 

to the s p e c i f i c i n t e r r o g a t o r y . 

3. I f exact data cannot be supplied i n answering any i n t e r r o g a 

t o r y t h a t c a l l s f o r a numerical response, each of you should pro

vide your best estimate of the data requested, i n d i c a t e t h a t 

t h i s has been done by notation ("est.") i n conjunction wi t h the 

response, and describe the basis upon which the estimate was der

ived. I n a d d i t i o n , state where the precise information can be 

found, inc l u d i n g i d e n t i f i c a t i o n of each knowledgeable person and 

of a l l documents which contain the precis': information or from 

which i t can be derived. 

4. I f you or any of you cannot answer any p a r t of any interi:of,a-

t o r y i n f u l l , a f t e r exercising due d i l i g e n c e t o secure tne i n f o r 

mation t o do so, you should so s t a t e and answer t o the exten; 

possible, s p e c i f y i n g your i n a b i l i t y t o answer the remainder ar'» 

-8-



s t a t i n g whatever information or knowledge you have of each unan

swered p a r t . 

5. Should you assert a p r i v i l e g e or work product p r o t e c t i o n f o r 

any documents or cc.nmunications about which information i s 

requested by any of the f o l l o w i n g i n t e r r o g a t o r i e s and document 

requests you s h a l l i d e n t i f y such documents and communications 

( i n c l u d i n g a b r i e f d e s c r i p t i o n of the subject matter of any such 

document or communication), state the ground on which the 

asserted p r i v i l e g e rests, and s t a t e f a c t s e s t a b l i s h i n g the foun

dation of the asserted p r i v i l e g e . 

6. These i n t e r r o g a t o r i e s and document requests are continuing i n 

chaiacter, so as t o require you t o f i l e supplementary answers 

under the circumstances described i n 49 C. F. R. Section 

1114.29(a)-(b). Where knowledge or information i n the possession 

of you i s requested, such requests include knowledge of your 

employees, agents, representatives and consultants. 

7. Where these i n t e r r o g a t o r i e s seek information as t o the e x i s 

tence or content of any document, the f u r n i s h i n g of a t r u e and 

l e g i b l e copy of such document w i l l be accepted as an adequate 

reply to the in t e r r o g a t o r y . 

8. Sieu Mei Tu reserves the r i g h t t o serve f u r t h e r discovery 

requests i n t h i s proceeding. 
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INTERROGATORIES AND PRODUCTION REQUESTS 

1. SFP 00001 

I d e n t i f y Directors 

A l i b r a n d i , B i a g g i n i , Flamson, Furth, Gilmore, 

Krebs, M i l l e r , Morphy, Parker, Reed, Runnells, 

Schmidt, Sisco, Swartz, S w i f t , West, Woelfle, 

and Wriston. 

2. SFP 00002 

(A) Did any of the r a i l merger r e l a t e d writedowns 

include w r i t i n g down of r e f r i g e r a t e d car.;? 

(B) Tf so what e n t i t y was record owner of those cars? 

(C) Did any of the estimated r a i l merger writedowns and 

separation charges on income, include payments t o any persons who 

had been employees of PFE on or before October 1, 1985? 

(D) l f so s t a t r the amount of such estimate. 

(E) I f so state how the f i g u r e was a r r i v e d at ( i n c l u d i n g 

hut not l i m i t e d t o what records wore used t o a r r i v e at the 

f i g u r e ) . 

(3) SFP 00004 

I d e n t i f y Munroe 

(4) SFP 00009 

(A) I d e n t i f y Adam, f^-^nton, Donohoe, Dodd, Kever, J.R. 

McKenzie, J. A. McMullen, J.A. Eidam, J. L. Stef f a n . 
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(B) By what Foard(S) was this Audit Committee appointed 

and/or formed? 

(5) SFP 00022-00090 

(A) By whom was t h i s document prepared? (B) For what pur

pose? (C) Whose i n i t i a l s appear on 00022? (D) What i s the hand 

written date on page 00022? (E) Whose handwriting appears on 

pages 00084-00088? (F) What words and numbers appear on each of 

said pages (00084-00088)? 

(6) SFP 00042 

Identify SSW 

(7) SFP 00085 

What clerks are included in the designation clerks on 

this page? 

(8) SFP 00248 

(A) Identify T. J . Booth 

Mr. Adam 

Mr. Moreland 

Mr. McNear 

Mr. Dodd 

(B) Define "big bang" 
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(9) SFP 00249 

(A) Do revenues l i s t e d i n c l u d e income from r e f r i g e r a t e d 

cars? 

(B) Does S w i f t , Wesated statement i n c l u d e PFE? 

(10) SFP 00246 

Define "Settlement Case" 

(11) SFP 00242 

Define " K i r b y " 

(12) SFP 00240 

I d e n t i f y W. J. T a y l o r 

J. R. F i t z g e r a l d 

J. P. F r e s t e l , J r . 

(13) SFP 00232 

I d e n t i f y D. K. McNear 

(14) SFP 00234 

I d e n t i f y what s u b s i d i a r y companies are i n c l u d e d i n 

Statements of c o n s o l i d a t e d income. 

(15) SFP 00237 

I d e n t i f y John J. Schmidt 

Messrs. Swartz, Adam, Donohoe 
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(16) SFP 00223 

I d e n t i f y (A) sub s i d i a r i e s 

(B) major su b s i d i a r i e s 

(17) SFP 00213 

Identify Messrs. Krebs, Furth, Swartz, Adam, Davis, Den-

• 

ton, Dodd, Grossman, Hayes Knowlton, rcLean, Cena 

(18) SFP 00348 

• 
I d e n t i f y J. R. F i t z g e r a l d 

Q. W. Torpin 

(19) SFP 00344 

I d e n t i f y Schmidt, 

F. N. Grossman 

Krebs 

Swartz 

• 
Knowlton 

• 

(20) SFP 00324 

• (A) What i s make up of 40,000 employment? 

(B) What i s make up of 1,130 jobs net reduction? 

(21) SFP 00334-335 

Define (A) agreement employess 

(B) operating employment 

(C) no i-operating c r a f t s 
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• 

(22) SFP 00332 

Produce Labor Impact E x h i b i t Volume I R a i l r o a d Merger 

A p p l i c a t i o n S e c t i o n 1180.6 

(23) SFP 00509 

Defi n e A u d i t Committee o f t h e Board 

m (24) SFP 00513-514 

m I d e n t i f y J. R. F i t z g e r a l d 

R. L. Banion 

m L. G. Simpson 

R. 0. Bredenberg 

T. D. Mason 

(25) SFP 00516 

Defi n e Santa Fe/Southern P a c i f i c F i ve Year Plan 

(26) SFP 00521 

m I d e n t i f y S u b s i d i a r y Companies 

(27) SFP 005-^2 

I d e n t i f y R. D. Krebs 

m Swartz 

Cena 

Booth 

(28) SFP 01091 

I d e n t i f y Gary A. Kent 

Mr. Booth 
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(29) SFP 01094 

(A) Are r e f r i g e r a t e d cars discussed i n t h i s section? 

(B) I f so what i s wr i t t e n ? 

(30) SFP 01095 

I d e n t i f y Subsidiary companies (RDK) 

(31) SFP 01249 

I d e n t i f y R. M. Champion, J r . 

(32) SFP 01257 

I d e n t i f y Sub.^idiary Companies 

(33) SFP 01275 

I d e n t i f y Subsidiary companies 

(34) SFP 01303 

I d e n t i f y (A) Mr. Booth 

(B) "core" r a i l r o a d 

(C) OR-85 object i v e 

(D) Define and i d e n t i f y "a peer group" 

(35) SFP 01345 

(A) Was a l i k e l e t t e r mailed t o the Brotherhood o i Rail

way, A i r l i n e and Steamship Cle> s Union? (B) I f so, t o whom was 

i t addressed? (c) When was i t mailed? (d) I f so produce a copy, 
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(36) SFP 01347 

I d e n t i f y Mr. Kent 

Mr. Conley 

(37) SFP 01349 

(A) Was f u r t h e r d e t a i l regarding the c l e r k s categories 

(and of the s p e c i f i c Departments involved) t h e r e a f t e r developed? 

(B) I r so i d e n t i f y by whom. (C) Were c l e r k s involved i n c l e r i 

c a l duties connected wit h handling r e f r i g e r a t e d cars and or per

ishable goods included? 

(38) SFP 01365 

Were cle r k s involved i n c l e r i c a l duties concerning serv

i c i n g r e f r i g e r a t e d cars and or perishable goods included i n Div 

212, 213, 214 and or 215? 

(39) SFP 01496 

I d e n t i f y SFSP 

SP & SF 

(40) SFP 01625 

Define (A) Refrigerator Mechanical 

(B) Refrigerator Non-Mechanical 
(C) I d e n t i f y who prepared t h i s document. When was 
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i t prepared? 

(D) For what purpose was i t prepared? 

(41) SFP 01682-01693 

Do any of the categories i n t h i s document include 

any maintenance of Way and Engineering forces t h a t had been 

employed by PFE a t Roseville and or Tucson on or before October 

1, 1985? 

(42) SFP 01954 

Define " o f f i n force reduction employees" 

(43) SFP 01955-01956 

I d e n t i f y (A) who prepared t h i s document. 

(B) SMW, BM's, and BS' s 

(C) For what purpose was i t prepared? 

(D) When was i t prepared? 

DATED November 20, 1992 

Respectfully submitted, 
LEE J. KUBBY, INC. 
A Professional Corporation 
By; 

^^-7<' LEE KUBBY ^ 
X / XATTOl^NEY FOR J 
1 / SIEU MEI TU ^ 
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PROOF OF SERVICE BY MAIL 
State of C a l i f o r n i a 
County of Santa Clara 

I am and at the time of the service h e r e i n a f t e r men
tioned was a resident of the State of C a l i f o r n i a , County of 
Santa Clara, and at least 18 years o l d . I am not a party t o 
the w i t h i n e n t i t l e d a c tion. I am an attorney licensed t o prac
t i c e i n the State of C a l i f o r n i a . 

My business address i s Box 60485, Sunnyvale, C a l i f o r 
nia 94086-0485. On 11-20-921 deposited i n the United States 
mail a t Sunnyvale, C a l i f o r n i a , enclosed i n a sealed envelope 
and w i t h the postage prepaid the attached 

INTERROGATORIES AND INFORMAL REQUEST FOR PRODUCTION OF 
DOCUMENTS 

addressed t o the persons l i s t e d on the attached sheet: 

I declare under penalty of perjury that the foregoing is true 
and correct, and that this declaration was executed on 
11-20-92 at Sunnyvale, Californi^^, ^ 

LEE J. KUBBY 

CACHED SHEET 

Honorable Paul S. Cross 
I n t e r s t a t e Commerce Commission 
12th & Co n s t i t u t i o n Aves. NW 
Washington, DC 20423 

Adrian L. Steel, J r . 
Mayer, Brown, & P i a t t 
2000 Pennsylvania Ave., N.W. 
Washington, D.C.20006 

Wayne M. Bolio 
Southern P a c i f i c Transportation Company 
Southern P a c i f i c Building 
1 Market Plaza #846 
San Francisco, CA 94105-lQOl 

Donald F. G r i f f i n , Esq. 
Highsaw, Mahoney & Clarke, P.C. 
Suite 210 
1050 Seventeenth Street, N.W. 
Washington, D.C. 20036 
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LAW OFFlCFS 

LEE J . KUBBY INC. 
A PROFESSIONAL CORPORAIION 

BOX 60485 
SUNNWALE. CALIFORNIA 940f 6-0485 

(415) 691-9331 

January 09, 1993 

Secretary 
I n t e r s t a t e Commerce Commission 
12th and C o n s t i t u t i o n Aves. N.W. 
Washington, D.C. 20423 
Fin Doc 30400 Sub 21 

Re: I n t e r s t a t e Commerce Ccmmission 
Decision 
Finance Docket No. 30400 
(Sub-Nvj. 21) 
Santa Fe Southern P a c i f i c Corporation 
Contrci 
Southern P a c i f i c Transportation Company 
Supplement t o Motions of SIEU MEI TU COMPELLING DISCOVERY 

Dear Gentle People: 

Enclosed please f i n d o r i g i n a l and 8 copies o f 
Supplement to Motion.^ of Sieu Mei Tu compelling discovery. 
Please f i l e and ret u r n the enclosed face sheet endorsed 
f i l e d i n the enclosed s e l f addressed and star.ped envelope. 

Th:\nk you f o r your co u r t e s i e s . 
R e s p e c t f u l l y submitted, 
LEE J. KUBBY, INC. 
A Pro&essional Corp5ration 

L3K:ine 
Ends. 

ENTERED 
-FiCHCFTHESECP' 

JAN 11 

rx~\ PART OF 
L]_JrU3L.!C RECO 



LEE J. KUBBY, INC. 
A PROFESSIONAL CORPORATION 
BOX 60485 
Sunnyvale, CA 94086-0485 
(415) 691-9331 

Attorney f o r Employee Party Sieu Mei Tu 

INTERSTATE COMMERCE COMMISSION 

SIEU MEI TU 

Employee Party 

VS 

SOUTHERN PACIFIC TRANSPORTATION 
COMPANY; ATCHISON, TOPEKA, SANTA FE 
RAILROAD COMPANY; PACIFIC FRUIT 
EXPRESS COMPANY; SANTA FE SOUTHERN 
PACIFIC CORP. 

Applicants 
Int e r e s t e d Parties 

Finance Docket 
NO. 30400 
(Sub-No. 21) 

SUPPLEMENT TO 
MOTIONS OF 
SIEU MEI TU FOR 
ORDER COMPELLING 
INSPECTION AND 
PRODUCTION; AND 
RESPONSE TO 
INTEROGATORIES 
EXTENSION TIME 
TO COMPLETE 
DISCOVERY 
AND SUBMIT EVI
DENCE AND 
ARGUMENT 

Re: I n t e r s t a t e Commerce Commission 
Decision 
Finance Docket No. 30400 
(Sub-No. 21) 
Santa Fe Southern P a c i f i c Corporation 
Control 
Southern P a c i f i c Transportation Company 

(A CLAIM OF CONFIDEMTIALITY AAS BEEN MAOE AS TO SOME OF THB 
INFORMATION CONTAINED HEREIN) 

[ENTERED 
;-LOF THE SECRETARV 

MH 1 1 v?v: 

I - " 1 PART OF 
Q J PUBLIC n.=coprj_ 



TO APPLICANTS AND INTERESTED PARTIES AND EACH OF THEM AND TO 
THEIR ATTORNEYS OF RECORD: 

EMPLOYEE PARTY SIEU MEI TU RESPECTFULLY 

SUPPLEMENTS HER MOTION TO THE COMMISSION FOR AN ORDER COMP

ELLING APPLICANTS AND INTERESTED PARTIES AND EACH OF THEM TO 

PRODUCE FOR INSPECTION AND COPYING OF DOCUMENTS AND TO 

RESPOND TO INTERROGATORIES, pursuant to two "Demand for 

Inspection and Production" (1) served September 26, 1992, 

and motion thereon served October 16, and received by the 

commission on October 19, 1992, and (2) served November 20, 

1992, and received by the commission on November 23, 1992, a 

copy of which i s attached to her motion served as Exhibit 

A. Said motion served and submitted for fi^.^ng on December 

3, 1992, and received by the commission on December 4, 1992. 

In support of her motions Sieu Mei Tu states 

the following: 

MOTION SERVED OCTOBER 16, 1992 

By order dated November 4, 1992, SPT was ordered to produce 

items (1) through (10) l i s t e d on the attached Appendix 

hereto. As to item (1) of said Appendix: 

"Al l documents produced to the p l a i n t i f f s in 
Kraus v. Santa Fe Southern P a c i f i c Corporation 
et a l . " 

SPT produced no documents re l a t i v e thereto. 

As to item (2): 

"Minutes of a l l meetings attended by SPTC, 
ATSF, and/or SPSF wherein any discussion took 
olace concerning the prooosed merger between 
ATSF and SPTC." 

SPT produced no documents in response thereto. 
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As to item (3): 

"A l l editions of the Southern P a c i f i c Update. 
from January 1, 1980 to December 31, 1989." 

SPT proauced no documents in response thereto. 

As to item (4): 

"Document entitled "The Future of the Perish
able Business and PFE" and a l l exhibits and 
addenda thereto prepared by Thomas D. Elle n , 
Vice President & General Manager, on or about 
June 7, 1985." 

SPT by document dated 12/9/92 produced a document which 

redacted exhibits and addenda thereto without description 

of the redacted material, claiming attorney - c l i e n t 

privilege and/or attorney work product doctrine without 

elaboration or description. 

As to item (5): 

"A l l memorandum, minutes, notes, regarding 
personnel to be moved to SPTC offices from 
PFE, of a l l meetings wherein said subject was 
discussed from January 1, 1981 to October 30, 
1985." 

SPT by document dated 12/9/92 produced correspondence with 

the clerks union, but as to other documents referred to i t s 

response to item (4) in apparently some cryptic claim of 

privilege without description or elaboration, of what those 

documents are. 

As to item (6) SPT responded by document dated Decem

ber 9, 1992 that no such documents have been located. 

As to item (7): 

"Minutes of a l l special and regular Board of 

Directors Meetings of PFE from January 1, 

1985, to October 30, 198J." 

SPT responded by document dated December 9, 1992, by enclo

sing a portion of minutes dated July 2, 1985, and claiming 

attorney c l i e n t privilege and work product privilege as to 
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the remainder of those minutes and a l l o t h e r minutes 

included i n the order t o produce. 

As t o item (8) : 

"Document from T. D. El l e n t o D. K. McNear and 
D. M. Mohan dated A p r i l 2, 1984." 

By document dated December 9, 1992, SPT produced a redacted 

version of said document claiming t h a t SPT had excluded 

matters not relevant to t h i s matter and protected by the 

attorney c l i e n t , a ttorney work product d o c t r i n e . 

As t o item (9) by document dated December 9, 1992, SPT 

claimed they had not located such document. 

As t o item (10): 

" A l l documents produced t o any other p a r t y t o 
these proceedings." 

SPT has t o date made no response t o t h i s p o r t i o n of the 

order of the commission, other than a l e t t e r dated December 

1, 1992, a l l e g i n g transmission of the discovery responses 

of SPT t o BMWE and lAMAW. 

MOTION TO COMPEL ANSWERS TO INTERROGATORIES AND PRODUCTION 

OF DOCUMENTS SERVED DECEMBER 3, 1992. 

SIEU MEI TU served o.i November 20, 1992, the I n t e r r o g a t o r i e s 

and Informal Request f o r Production of Documents attached as 

E x h i b i t A to i t s motion served December 3, 1992 on SPT, PFE, 

ATSF, SPSF. By l e t t e r dated December 1, 1992, Santa Fe 

advised they d i d not intend t o respond t o the i n t e r r o g a t o 

r i e s and production submitted on November 20, 1992, on 

the basis t h a t the requests were untimely, despite the 

f a c t t h a t the submissions d i d not become due u n t i l 
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December 18, 1992, more than 20 days after November 20, 

1992. By document asserting seirvice on December 11, 1992, 

Sieu Mei Tu received Ex B to i t s motion from SPT. By docu

ment dated December 11, 1992, SFSP served objections and 

responses to Second Set of interrogatories and Request for 

Production of Documents of Sieu Mei Tu. 

Sieu Mei Tu's motion requested that each responder: 

10. As used herein, "identify" or "state the 
identity of" means: (A) When used with respect 
to a person (whether as part of an i d e n t i f i c a 
tion of a document or oral communication or 
otherwise) refers to and includes i d e n t i f i c a 
tion by f u l l name, business and residence 
address and telephone number, job t i t l e and 
employer, and a description of his or her 
duties and r e s p o n s i b i l i t i e s . . 

I t also includes identification 
by a f f i l i a t i o n or connection in any way with 
any and each of ATSF, SPT, PFE, SFSP in any 
capacity, stating f-zah such capacity and the 
dates of that a f f i l i a t i o n , capacity, or con
nection. 

Interrogatories (1), (3), (4), (8), (12), (13), (15), 

(17), (18), (19), (24), (27), (28), (31), (34), (36) asked 

each responder to identify s p e c i f i c individuals as mentioned 

in s p e c i f i c documents produced by SFSP. As to each interro

gatory no i d e n t i f i c a t i o n was made as to business and res i d 

ence address and telephone number, job t i t l e and employer, 

nor a description of his or her duties and r e s p o n s i b i l i t i e s , 

nor by a f f i l i a t i o n in any way with any and each of ATSF, 

SPT, PFE, SFSP and or the capacity and the date dates of 

that a f f i l i a t i o n , capacity, or connection. 

As to interrogatories (3), (12), (15), (17), (18), 

(19), (28), (31), (34), (36) Neither responder gave any 

information concerning the persons they were requested to 
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identify. 

A« to interrogatory (1) SPT p a r t i a l l y identified 

directors Biaginni, Furth, and Krebs, but neither responder 

identified in any way the remaining directors; as to i n t e r 

rogatory (4) SPT p a r t i a l l y identified Denton, but neither 

responder identified any other person whose identity was 

requested; as to interrogatory (8) SPT p a r t i a l l y identified 

Mr. Mc Near, but neither responder identified any other per

son whose identity was requested; as to interrogatory (24) 

SPT p a r t i a l l y identified L. G. Simpson, and R. O. Breden

berg, but neither responder in any way identified the 

remaining persons; (27) SPT p a r t i a l l y identified R.D. Krebs, 

but neither responder identified the remaining persons. 

As to the follcy/ing interrogatories, SPT claimed i t 

had no knowledge because i t hetd uot produced the particular 

document referenced, and SFSP f a i l e d tt> Sĵ fiWiit- : 

(2), (3), (10), (11), (15), (16), (17), (18), (19), (23), 

(25), (28), (31), (34), (36), (37), (40), (42), (43), 

As to the following interrogatories, both respond-

ers f a i l e d to answer: 

(7), (8) (B), (20), (38), (41). 

As to the following interrogatories, SFSP claimed 

the document was generated by SPT, so that SFSP would not 

respond, and SPT failed to answer: 

(5) and (20). 
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Further the motion seeks an order that answers must 

be ve r i f i e d by the person or persons responding to the spe

c i f i c interrogatory. The responses of Santa Fe are not v e r i 

fied. 

DATED January 11, 1993 

Respectfully submitted, 
LEE J . KUBBY, INC. 
A Professional Corporation 

X~/y-'XZ^ 
LEE/J. KUBBY / 
ATTORNEY FOR 
SIEU MEI TU 
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F.D. No. 30400 (Sub-No. 21) 

APPENDIX 

(1) A l l documents produced to the p l a i n t i f f s in Kraus v. 
Santa Fe Southern Pa c i f i c Corp. £t a i . 

(2) Minutes of a l l meetings attended by SPTC, ATSF, 
and/or SPSF CORP. wherein any discussion took p l i c e 
concerning the proposed merger between ATSF and SPTC. 

(3) A l l editions of the Southern Pacific Update, from 
January 1, 1980 to December 31, 1989. 

(4) Document entitled "The Future of the Perishable 
Business and PFE" and a l l exhibits and addenda thereto 
prepared by Thomas D. Ellen, Vice President & General 
Manager, on or about June 7, 1985. 

(5) A l l memorandum, minutes, notes, regarding personnel 
to be moved to SPTC offices from PFE, of a l l meetings 
held wherein said subject was discussed from January 1, 
1981 to October 30, 1985. 

(6) A l l memos from E. E. Clark to T. D. Ell e n from 
January 1, 1985 to October 30, 1985. 

(7) Minutes of a l l special and regular Board of 
Directors meetings of PFE from January 1, 1981 to October 
30, 1985. 

(3) Document from T. D. Ell e n to D. K. McNear and D. M. 
Mohan dated April 2, 1984. 

(9) Memorandum to T. R. Ashton, from T. C. Wilson, Re: 
SP's Revenue Estimation Process w/Pi L implications 
received by T. D. Ellen on or about June 29, 1984. 

(10) A l l documents produced to any other party to these 
proceedings. 



PROOF OF SERVICE BY MAIL 
State of C a l i f o r n i a 
County of Santa Clara 

I am and a t the time of the seirvice h e r e i n a f t e r men
t i o n e d was a resident of the State of C a l i f o r n i a , County of 
Santa Clara, and at l e a s t 18 years o l d . I am not a pa r t y t o 
the w i t h i n e n t i t l e d a c t i o n . I ar an attorney licensed t o prac
t i c e i n the State of C a l i f o r n i a . 

My business address i s Box 60485, Sunnyvale, C a l i f o r 
nia 94086-0485. On l-09-93_I deposited w i t h Federal Express 
overnight mail at Sunnyvale, C a l i f o r n i a , enclosed i n a sealed 
envelope per i n s t r u c t i o n s Hon. Paul Cross the attached 

Supplement t o Motions of Seiu Mei Tu Compelling Discovery 

addressed t o the persons l i s t e d on the attached sheet: 

I declare under penalty of perjury that the foregoing is true 
and correct, and that this declaration was executed on 
1-09-93 at Sunnyvale, California - ^ > ^> 

Honorable Paul S. Cross 
I n t e r s t a t e Commerce Commission 
12th & C o n s t i t u t i o n Aves. NW 
Washington, DC 20423 

Adrian L. Steel, J r . 
Mayer, Brown, & P i a t t 
2000 Pennsylvania Ave., N.W. 
Washington, D.C.20006 

Wayne M. Bolio 
Southern P a c i f i c Transportation Company 
Southern P a c i f i c B u i l d i n g 
1 Market Plaza #846 
San Francisco, CA 94105-1001 

Donald F. G r i f f i n , Esq. 
Highsaw, Mahoney L Clarka, P.C. 
Suite 210 
1050 Seventeenth Stri^et, N.W. 
Washington, D.C. 2003t 
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JOMN MACC»MA;.D »MITM 

^Wntnaa fi^ttttmm,^ a 

fACsmmu 
CiCMCIUU(4l5|49S-MJ< 

S o u t h e r n Paci f ic 
Transportat ion C o m p a n y 

Soutnern Pacific Building • One Market Plaza • San Prancisco. Calilornta 94105 

(415) 541-1000 

VIA FEDERAL- EXPRESS 

January 8, 199 2 

S t r i c k l a n d 

•3 

The Honorable Sidney L. 
Secretary 
O f f i c e of Hearings 
I n t e r s t a t e Commerce Commission, Room 4117 
12th Street and C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

momKm • B O O A » O ~ 
D A V I D v \ L _ O f s ( G 

C A P t O u A M A W R I S 

l _ H . A M D C S U T u e " 

G A ( . v A t - A A K S O 

J A M « » M t A S T M A M 

wAvrsic M a o u i o 
JO*-*^* D ^eKMK"' 

• AWBAKA A • m U M O 

p t O B C T e ^AT-rewBo^' 
c t c e u i A c r u » i C M 

•—I 
r-NTLBEO 

, I -.miXD' 
Office of the Secretary 

Dear Mr. S t r i c k l a n d : 

Enclosed please f i n d an o r i g i n a l and 11 copies of SUPPLEMENTAL 
BRIEF IN SUPPORT OF MOTION TO STRIKE MATERIALS IMPROPERLY INCLUDED 
IN THE RECORD AND TO COMPEL THE RETURN OF DOCUMENTS. Please note 
t h a t these m a t e r i a l s are subject t o a c o n f i d e n t i a l i t y and 
p r o t e c t i v e order and we request they be f i x e d accordingly. 

I f you have any questions, f e e l f r e e t o contact me. Thank you 
f o r your a t t e n t i o n to these matters. 

Very t r u l y yours. 

/0X'^. 
Wayne B o l i o 

Enclosure 
cc: A l l p a r t i e s of record 

No 
g : \ v n i i b \ 5 a n t a \ p \ s u p . b r l /I 



MATERIALS SUBJECT TO CONFIDENTIALITY AND PROTECTIVE ORDER 

Finance Docket No. 30400 (Sub.No. 21) 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. 30400 (SUB-NO. 21) 

)(vn v "^'"' 

SANTA FE SOUTHERN PACIFIC CORPORATION ~ 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

I E N T E R E D 
Oltice of the Secre ta ry^ 

Nc on 

' U N D E R S E A L ) | | ( | ^ 



STB FD-30400 (SUB 21) 12-4-92 I 38399 



UW OFFICES 

LEE J . KUBBY INC. 
A PROhESSlONAL ^ ji^PORATION 

BOX 60485 
SUNNYVALE. C A I I F O R N I A 94086-0485 

(415) 691-9331 

M M 
December 03, 1992 

Secretary 
I n t e r s t a t e Commerce Commission 
12th and C o n s t i t u t i o n Aves. N.W. 
Washington, D.C. 20423 
Fin Doc 30400 Sub 21 

Re: I n t e r s t a t e Commerce Commission 
Decision 
"^inance Docket No. 3 04 00 
(Sub-No. 21) 
Santa Fe Southern P a c i f i c Corporation 
Control 
Southern P a c i f i c Transportation Company 
MOTION TO COMPEL DISCOVERY 

EMTEREP 
O'iiice of tlia Soc:', 

OtC ^ 1992 

< ^ Pa,', c f 
/ (Tj Public nrcoiJ 

^ 

FED EX 2567775560 

Dear Gentle People: 

Enclosed please f i n d o r i g i n a l and 8 copies of 
MOTION TO COMPEL DISCOVERY by Tu i n the above matter. 
Please f i l e and r e t u r n the enclosed face sheet endorsed 
f i l e d i n the 3nclosed s e l f addressed and stamped envelope. 

Thank you f o r your courtesies. 
Respectfully submitted. 
LEE J. KUBBY, INC. 
A ProcessionaL^QjpCoration 

LJK:me 
E n d s . 

PARTY 

O P 



LEE J . KUBBY, INC. 
A PROFESSIONAL CORPORATION 
BOX 60485 
Sunnyvale, CA 94086-0485 
(415) 691-9331 

Attorney for Employee Party Sieu Mei Tu 

INTERSTATE COMMERCE COMMISSION 

SIEU MEI TU 

Employee Party 

V8 

SOUTHERN PACIFIC TRANSPORTATION 
COMPANY; ATCHISON, TOPEKA, SANTA FE 
RAILROAD COMPANY; PACIFIC FRUIT 
EXPRESS COMPANY; SANTA FE SOUTHERN 
PACIFIC CORP. 

Applicants 
Interested Parties 

Finance Docket 
NO. 30400 
(Sub-No, 21) 

MOTION OF 
EMPLYEE PARTY 
SIEU MEI TU FOR 
ORDER COMPELLING 
INSPECTION AND 
PRODUCTION; AND 
RESPONSE TO 
INTEROGATORIES 
EXTENTION TIME 
TO COMPLETE 
DISCOVERY 
AND SUBMIT EVI
DENCE ANO 
ARGUMENT 

Re: Interstate Commerce Commi&sion 
Decision 
Finance Docket No. 30400 
(Sub-No. 21) 
Santa Fe Southern P a c i f i c Corporation 
Control 
Southern Pa I f i c Transportation Company 
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LEE J . KUBBY, INC. 
A PROFESSIONAL CORPORAriON 
BOX 60485 
Sunnyvale, CA 94086-0485 
(415) 691-9331 

Attorney for Employee Party Sieu Mei Tu 

INTERSTATE COMMERCE COMMISSION 

ENTERED 
Office of ths Secretary 

Partof r W 
LiJ Reccrd 

SIEU MEI TU 

Employee Party 

VS 

SOUTHERN PACIFIC TRANSPORTATION 
COMPANY; ATCHISON, TOPEKA, SANTA FE 
RAILROAD COMPANY; PACIFIC FRUIT 
EXPRESS COMPANY; SANTA FE SCUTHERN 
PACIFIC CORP. 

Applicants 
Interested Parties 

Finance Docket 
NO. 30400 
(Sub-No. 21) 

MOTION OF 
EMPLYEE PARTY 
SIEU MEI TU FOR 
ORDER COMPELLING 
INSPECTION &ND 
PRODUCTION; AND 
RESPONSE TO 
INTEROGATORIES 
EXTENTION TIME 
TO COMPLETE 
DISCOVERY 
AND SUBMIT EVI
DENCE AND 
ARGUMENT 

Re: Interstate Commerce Commission 
Decision 
Finance Docket No. 3 0400 
(Sub-No. 21) 
Santa Fe Southern P a c i f i c Corporation 
Control 
Southern P a c i f i c Transportation Company 



TO APPLICANTS AND INTERESTED PARTIES AND EACH OF THEM AND TO 
THEIR ATTORNEYS OF RECORD: 

EMPLOYEE PARTY SIEU MEI TU RESPECTFULLY MOVES 

THE COMMISSION FOR AN ORDER COMPELLING APPLICANTS AND ?.hCK 

OF THEM TO PRODUCE FOR INSPECTION AND COPYING OF DOCUKENTS 

AND TO RESPOND TO INTERROGATORIES, pursuant t o "Demand f o r 

Inspection and Production" served and f i l e d herein on Novem

ber 20, 1992, a copy of which i s attached hereto as E x h i b i t 

A. 

Good cause e x i s t s f o r the discovery requested. 

This motion i s made under 49 CFR 1114.30 Rules 

of Practice. 

I n support of her motions Sieu Mei Tu states 

the f o l l o w i n g : 

P e t i t i o n e r served the attached Ex. A I n t e r r o g a t o r i e s and 

Informal Request f o r Production of Documents on SPT, PFE, 

ATSF, SPSF, on November 20, 1992. On December 2, 1992, Sieu 

Mei Tu received the attached Ex B from SPT i n response. No 

response has been received from ATSF or SPSF. 

The r e f u s a l of SPT and SPSF t o give discovery 

i s w i t hout j u s t cause. Under these circumstances, Sieu Mei 

Tu i s unable t o meet the pending schedule of submission of 

evidence and arguments by December 7, 1992, and requests 

t h a t the submission of f u r t h e r evidence and argument on her 

behalf be continued t o a reasonable date a f t e r compliance by 

the applicants w i t h i n t e r r o g a t o r i e s and pending production 

requests and orders by the applic a n t s , and t h a t the a p p l i 

cants SPT and SPSF be ordered t o respond t o the pending 
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interrogatories and produce the documents requested. 

To have the petitioner f i l e and then petition 

to reopen when further evidence i s available seems to be a 

waste of the commissions time, and not in the best interest 

of the public or the parties. Further, consideration of the 

BMWE and lAMAW evidence and argument separate and apart from 

the Tu evidence and argument, also appears to place an undue 

burden on the commission, which has previously kept a uni

form schedule. 

DATED: December 2, 1992 

Respectfully submitted, 
LEE J. KUBBY, INC. 
A Professional Corporation 

• 7 / 
E J. KUBBY 

ATTORNEY FOR EMPLOYEE PARTY 
SIEU "MEI TU 
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LEE J . KUBBY, INC. 
A PROFESSIONAL CORPORATION 
BOX 60485 
Sunnyvale, CA 94086-0485 
(415) 691-S331 

Attorney for Sieu Mei Tu 

INTERSTATE COMMERCE COMMISSION 

• Interstate Commerce Commission 
Finance Docket No. 30400 

(Sub-No. 21) 
Santa Fe Southern P a c i f i c Corporation 
Control 

• 
Southern P a c i f i c Transportation Company 

INTERROGATORIES AND INFORMAL REQUEST FOR PRODUCTION OF DOCUMENTS 

• 
PROPOUNDING PAP.TY: 

SIEU MEI TU 
RESPONDING PARTY: 

SOUTHERN PACIFIC TRANSPORTATION COMPANY; 
ATCHISON, TOPEKA, SANTA FE RAILROAD COMPANY; 
PACIFIC FRUIT EXPRESS COMPANY; 

SANTA FE SOUTHERN PACIFIC CORP. 
Applicants 
Interested Parties 

SET NUMBER: ONE OF INTERROGATORIES 
SET NUMBER: TWO PRODUCTION OF DOCUMENTS 

DATED: November 20, 1992 

.EXHIBIT ̂  



TO APPLICANTS—INTERESTED PARTIES AND EACH OF THEM AND TO 
THEIR ATTORNEYS OF RECORD: 

Pursuant to 49 C.F.R. Sections 1114.21 and 114.26 Sieu Mei Tu 

hereby &ubm.its the following interrogatories and informal 

requests for production addressed individually to Applicants-

Interested parties and each of them. 

These interrogatories and informal document reguests are to 

be answered separately by officers or agents of Applicants and 

each of them competent to t e s t i f y on their behalf, separately and 

f u l l y in writing. Answers to these interrogatories and document 

requests should be served on the undersigned counsel for Sieu Mei 

Tu within 15 days after service of t h i s document. 

•DOCUMENT PRODUCTION 

1. Please produce a l l of the specified documents which are in 

your possession, or available to you or to which you may gain 

access through reasonable effort, inciudino information in the 

possession of your attorneys, accountants, advisors or other per

sons directly or indirectly employed by you, or connected with 

you, or anyone else otherwise subject to your control. 

2. Unless s p e c i f i c arrangements to the contrary are expressly 

made by attorney for injured parties, you are to produce the 

originals together with a l l non-identical copies of each docu

ment requested. 

3. In responding to this request for production, you must make 

a diligent search of your records and of other papers and 

materials in your possession or available to you or your rep-
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resentatives. 

DEFINITIONS 

For the purposes of this request for production of documents, 

and interrogators the following terms shall have the following 

meanings: 

1. As used herein the term "document" refers to an and 

includes each and every printed, written, typewritten, 

graphic, photographic, elec;:ronically recorded or sound-

recorded matter, however produced or reproduced, of every kind 

and description including, but not limited to, f i l e s , books, 

correspondence, letters, memoranda, telegraphs, papers, 

notes, records, re.'olutions, drafts, evaluations, entries, 

minutes, calendars, reports, appointment records, diaries, 

studies, working papers, financial records, summaries and 

charts, whether the original, or any carbon or photographic or 

other copy, reproduction or facsimile thereof, other than 

exact duplications. Any copy or excerpt of a document which 

bears any notes, additions, inserts, or other markings of any 

kind i s to be considered a separate document for purposes of 

responding to the requests herein. 

Document further means any writing or other compilation 

of information, whether handwritten, typewritten, printed, 

recorded, or produced by any process, including but not limited 

to: intra-rompany or other communications' business records; 

f i l e s ; agreements; statements; pleadings; contracts; correspond

ence; letters; messages; telex messages; tel^tgrams; facsimile 
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transmissions; memoranda; studies; directives; manuals; printed 

forms; bulletins; tabulations; projections; summaries or records 

of telephone or personal conversations or interviews; reports; 

calendars; scrapbooks; journals; diaries; log books; notes; note

books; forecasts; photographs; photographic negatives; maps; tape 

recordings; wire recordings; computer tapes; computer discs; com

puter programs; computer printouts; data processing cards; a l l 

other photographic and retrievable data (whether encoded, taped 

or coded electronically, electromagnetically or otherwise); com

puter models; s t a t i s t i c a l or financial statements; accounts; data 

sheets; forms; graphs; charts; sketches; note charts; plans; 

drawings; tracings; blue prints; minutes or records or summaries 

of meetings or conferences; expressions or statements of policy; 

l i s t s of persons attending meetings or conferences; opinions or 

reports or summaries of negotiations or investigations; bro

chures; newspapers; newsletters; magazines; periodicals; books; 

opinions or reports of consultants; pamphlets; advertisements; 

circulars; trade or other letters; press releases;, comments; 

catalogues; drafts; revisions of drafts; invoices; vouchers; 

receipts; orders; and, original or preliminary notes and any mar

ginal notes or comments on any of the forgoing items. 

Further, the term "document" includes: 

(a) Basic records and summaries of such records 
(including computer runs); 

(b) original versions and copies that differ in 
any respect from original versions; and 

(c) Documents in the possession of applicants or 
documents in the possession of consultants or other persons that 
have assisted applicants in connection with this proceeding. 
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2. As used herein, "you" refers to each of the applicants who are 

noticed herein, to each of their agents, employees, representa

tives, accountants or attorneys, who with respect to the subject 

matters of this request, was or i s acting on their behalf. 

3. As used herein, "Tu" refers to Sieu Mei Tu. 

4. As used herein, "SFSP" refers to applicant SANTA FE SOUTHERN 

PACIFIC CORP., and to each of it s officers, agents, employees, 

represi^nt-atives or attorneys who, with respect to the subject 

matter of the request, was or is acting on SFSP's behalf. 

5. As u.sed herein, "SPTC" refers to the applicant Southern 

Pacific Transportation Company and/or Santa Fe Pacific Corpora

tion, their directors, officers, agents, employees, representa

tives, accoun.-ants cr attorneys, who with respect to the subject 

matter of the request, was or is acting on SPTC's behalf. 

6. As used herein, "PFE" refers to Pacific Fruit Express their 

directors, officers, agents, employees, representatives, accoun

tants or attorneys, who with respect to the subject matter of the 

request, was or is acting on PFE's behalf. 

7. As used herein "ATSF" refers to the applicant Atchison, 

Topeka, Santa Fe Railroad Company and to each of i t s agents, 

employees, representatives, accountants or attorneys, who with 

respect to the subject matter of the request, was or i s acting 

on ATSF's behalf. 

8. As used herein, "person" refers to and includes natural per

sons, as well as businesses (whether partnership, association, 

cooperative, proprietorship or corporation), and any government 

entity, department, administration, agency, bureau or polictical 

subdivision thereof and every other type of organization or ent-
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i t y , and a l l other a r t i f i c i a l e n t i t i e s , unless otherwise l i m i t e d 

h e r e i n . 

9. As used herein, "MERGER" means the merger of SPTC and ATSF as 

o r i g i n a l l y p e t i t i i _ n e d i n t h i s matter. 

10. As used herein, " i d e n t i f y " or "s t a t e the i d e n t i t y o f " means: 

(A) When used w i t h respect t o a person (whether as p a r t of an 

i d e n t i f i c a t i o n of a document or o r a l communication o,r otherwise) 

r e f e r s t o and includes i d e n t i f i c a t i o n by f u l l name, business and 

residence address and telephone number, job t i t l e and employer, 

and a d e s c r i p t i o n of h i s or her dut i e s and r e s p o n s i b i l i f - i e s . . 

I t also includes i d e n t i f i c a t i o n by a J i i l i a t i o n or con

nectio n i n any way w i t h any and each of ATSF, SPT, PFE, SFSP i n 

any capacity, s t a t i n g each such capacity and the dates of t h a t 

a f f i l i a t i o n , capacity, or connection. 

(B) . When used w i t h respect t o a corporation or other 

lega] e n t i t y , t o s t a t e the f u l l name, address and State of 

i n c o r p o r a t i o n or formation, and the i d e n t i t y of the person (s) 

who acted on behalf of such e n t i t y w i t h respect t o the subject 

matter of the I n t e r r o g a t o r y ; 

(C) . When used w i t h respect t o a document, t o s t a t e (1) 

the type of document (e.g., l e t t e r , meworandum, t e l e x , c o n t r a c t , 

calendar pad, r e p o r t ) , (2) the number of pages, t i t l e , author, 

a l l addressees and act u a l r e c i p i e n t s ( i n c l u d i n g "cc:" and "bcc:" 

r e c i p i e n t s ) , date, subject l i n e or " r e : " l i n e , and (3) a descrip

t i o n of the subject matter and content of the document. 

(D) When used w i t h respect t o a document: 

i . Known t o have e x i s t e d but no longer e x i s t i n g , t o 

s t a t e the i d e n t i t y of i t s l a s t know custodian, and the date on 
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and circumstances under which the document was lost, destroyed or 

otherwise became unavailable; 

i i . Once but no longer in the possession , custody 

and control of ATSF, SPT. PFE, SPSF, or any of them, to state the 

date on and circumstances under which the document was disposed 

of, destroyed, surrendered by or otherwise l e f t the possession, 

custody and control of ATSF, SPT, PFE, SPSF or any of them, the 

identity of i t s present ( or l a s t known) custodian and the loca

tion of such document, i f known: 

(E) . When used with respect to documents, to provide 

information in suff i c i e n t d e t a i l to enable a party or person to 

whom a subpoena i s directed to identify f u l l y the document to be 

produced, and to enable Tu to determine that such document, when 

produced, in fact the document so described; 

(F) . When used with respect to oral communications, to 

state the date of such communications, the identity of each party 

to the communication, the place at which each party was located, 

the substance thereof and the method of such communication (eg, 

in person or by telephone). 

13. "Define" means to explain in reference to the use of 

a word on the document referred to by a SFP design'ition (e.g. 

SFP 00001) by SFSP in i t s response to Tu's f i r s t request for pro

duction. 

14. Unless otherwise stated, the time period for these interro

gatories is and or quest shall be from January 1, I9t0 to 

December 30, 1)68. 

15. "Produce" means to make legible, complete and exact copies 

of a l l responsive documents which are to be mailed to the under-
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signed counsel for Tu. Any request to produce i s without preju

dice to the right to request an order requiring production of 

documents. 

INSTRUCTIONS 

1. A l l uses of the conjunctive include the disjunctive and vice 

versa. Words in the singular include the plural and vice versa. 

Pronouns s h a l l be construed as gender-neutral. Dates are inclu

sive unless stated otherwise. Each interrogatory s h a l l be 

accorded a separate answer, and each subpart of an interrogatory 

s h a l l be accorded a separate answer. Interrogatories or subparts 

thereof s h a l l not be combined for the purpose of supplying a com

mon answer thereto. 

2. Answers must be v e r i f i e d by the person or persons responding 

to the sp e c i f i c interrogatory. 

3. I f exact data cannot be supplied in answering any interroga

tory that c a l l s for a numerical response, each of you should pro

vide your best estimate of the data requested, indicate that 

t h i s has been done by notation ("est.") in conjunction with the 

response, and describe the basis upon which the estimate was der

ived. In addition, state where the precise information can be 

found, including identification of each knowledgeable person and 

of a l l documents which contain the precise information or from 

which i t can be derived. 

4. I f you or any of you cannot answer any part of any interroga

tory in f u l l , after exercising due diligence to secure the infor

mation to do so, you should so state and answer to the extent 

possible, specifying your i n a b i l i t y to answer the remainder, and 
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stating whatever information or knowledge you have of each unan

swered part. 

5. Should you assert a privilege or work product protection for 

any documents or communications about which information i s 

requested by any of the following interrogatories anc document 

requests you shall identify such documents and communications 

(including a brief description of the subject matter of any such 

document or communication), state the ground on which the 

asserted privilege rests, and state facts establishing the foun

dation of the asserted privilege. 

6. These interrogatories and document requests are continuing in 

character, so as to require you to f i l e supplementary answers 

under the circumstances described .n 49 C. F. R. Section 

1114.29(a)-(b). Where knowledge or information in the possession 

of you is requested, such requests include knowledge of your 

employees, agents, representatives and consultants. 

7. Where these interrogatories seek information as to the exis

tence or content of any document, the furnishing of a true and 

legible copy of such document will be accepted as an adequate 

reply to the Interrogatory. 

8. Sieu Mei Tu reserves the right to serve further discovery 

reguests in this proceeding. 
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INTERROGATORIES AND PRODUCTION REQUESTS 

1. SFP 00001 

Identify Directors 

Alibrandi, Biaggini, Flamson, Furth, Gilmore, 

Krsbs, Miller, Morphy, Parker, Reed, Runnells, 

Schmidt, Sisco, Swartz, Swift, West, Woelfle, 

and Wriston. 

2. SFP 00002 

(A) Did any of the r a i l merger related writedowns 

Include writing down of refrigerated cars? 

(B) I f so what entity was record owner of those cars? 

(C) Did any of the estimated r a i l merger writedowns and 

separation charges on income, include payments to any persons who 

had been employees of PFE on or before October 1, 1985? 

(D) I f so state the amount of such estimate. 

(E) I f so state how the figure was arrived at (including 

but not limited to what records were used to arrive at the 

iigure). 

(3) SFP 00004 

Identify Munroe 

(4) SFP 00009 

(A)Identify Adam, Denton, Donohoe, Dodd, Kever, J.R. 

McKenzie, J . A. McMullen, J.A. Eldam, J . L. Steffan. 
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(B) By what Board(S) was t h i s Audit Committee appointed 

and/or formed? 

(5) SFP 00022-00090 

(A) By whom was t h i s document prepared? (B) For what pur

pose? (C) Whose i n i t i a l s appear on 00022? (D) What i s the hand 

written date on page 00022? (E) Whose handwriting appears on 

pages 00084-00088? (F) What words and numbers appear on each of 

said pages (00084-00088)? 

(6) SFP 00042 

Identify SSW 

(7) SFP 00085 

What clerks are included i n the designation cler k s on 

th i s page? 

(8) SFP 00248 

(A) Identify T. J . Booth 

Mr. Adam 

Mr. Moreland 

Mr. McNear 

Mr. Dodd 

(B) Define "big bang" 

^ ^ ^ ^ ^ -^^||||j||||g|tt|y||^ 

^^^^ ̂ mmmmi^ 
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(9) SFP 00249 

(A) Do revenues l i s t e d include income from r e f r i g e r a t e d 

cars? 

(B) Does S w i f t , Wesated statement include PFE? 

(10) SFP 00246 

Define "Settlement Case" 

(11) SFP 00242 

Define "Kirby" 

(12) SFP 00240 

I d e n t i f y W. J. Taylor 

J. R. F i t z g e r a l d 

J. P. F r e s t e l , J r . 

(13) SFP 00232 

I d e n t i f y D. K. McNear 

(14) SFP 00234 

I d e n t i f y what subsidiary companies are included i n 

Statements o f consolidated income. 

(15) SFP 00237 

I d e n t i f y John J. Schmidt 

Messrs. Swartz, Adam, Donohoe 
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(16) SFP 00223 

Identify (A) subsidiaries 

(B) major subsidiaries 

(17) SFP 00213 

Identify Messrs. Krebs, Furth, Swartz, Adam, Davis, Den

ton, Dodd, Grossman, Hayes Knowlton, McLean, Cena 

(18) SFP 00348 

I ' i e n t i f y J . R. F i t z g e r a l d 

Q. W. T o r p i n 

(19) SFP 00344 

Identify Schmidt, 

F. N. Grossman 

Krebs 

Swartz 

Knowlton 

(20) SFP 00324 

(A) What i s make up of 40,000 employment? 

(B) What i s make up of 1,130 jobs net reduction? 

(21) SFP 00334-335 

Define (A) agreement employess 

(B) operating employment 

(C) non-operating c r a f t s 
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(22) SFP 00332 

Produce Labor Impact Exhibit Volume I Railroad Merger 

Application Section 1180.6 

(23) SFP 00509 

Define Audit Committee of the Board 

(24) SFP 00513-514 

Identify J . R. Fitzgerald 

R. L. Banion 

L. G. Simpson 

R. O. Bredenberg 

T. D. Mason 

(25) SFP 00516 

Define Santa Fe/Southern P a c i f i c Five Year Plan 

(26) SFP 00521 

Identify Subsidiary Companies 

(27) SFP 00522 

Identify R. D. Krebs 

Swartz 

Cena 

Booth 

(28) SFP 01091 

Identify Gary A. Kent 

Mr. Booth 
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(29) SFP 01094 

(A) Are r e f r i g e r a t e d cars discussed i n t h i s section? 

(B) I f so what i s written? 

(30) SFP 01095 

I d e n t i f y Subsidiary companies (RDK) 

(31) SFP 01249 

I d e n t i f y R. M. Champion, J r . 

(32) SFP 01257 

I d e n t i f y Subsidiary Companies 

(33) SFP 01275 

I d e n t i f y Subsidiary companies 

(34) SFP 01303 

I d e n t i f y (A) Mr. Booth 

(B) "core" r a i l r o a d 

(C) OR-85 ob j e c t i v e 

(D) Define and i d e n t i f y "a peer group" 

(35) SFP 01345 

(A) Was a li k e l e t t e r mailed to the Brotherhood of Rail

way, Airline and Steamship Clerks Union? (B) I f so, to whom was 

i t addressed? (c) When was i t mailed? (d) I f so produce a copy. 
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(36) SFP 01347 

Identify Mr. Kent 

Mr. Conley 

(37) SFP 01349 

(A) Was further detail regarding the clerks categories 

(and of the specific Departments involved) thereafter developed? 

(B) I f so identify by whom. (C) Were clerks involved in c l e r i 

cal duties connected with handling refrigerated cars and or per

ishable goods included? 

(38) SFP 01365 

Were clerks involved in clerical duties concerning serv

icing refrigerated cars and or perishable goods included in Div 

212, 213, 214 and or 215? 

(39) SFP 01496 

Identify SFSP 

SP & SF 

(40) SFP 01625 

Define (A) Refrigerator Mechanical 

(B) Refrigerator Non-Mechanical 

(C) Identify who prepared this document. When was 
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i t prepared? 

(D) For what purpose was i t prepared? 

(41) SFP 01682-01693 

Do any of the categories in this document include 

any maintenance of Way and Engineering forces that had been 

employed by PFE at Roseville and or Tucson on or before October 

1, 1985? 

(42) SFP 01954 

Define "off in force reduction employees" 

(43) SFP 01955-01956 

Identify (A) who prepared this document. 

(B) SMW, BM's, and BS's 

(C) For what purpose was i t prepared? 

(D) When was i t prepared? 

DATED November 20, 1992 

Respectfully submitted, 
LEE J. KUBBY, INC. 
A Professional Corporation 
By: 

LEE J. KUBBY 
ATTORNEY FOR 
SIEU MEI TU 
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Southern Pacific 
Transportotion Company 

Soumern Pacific Building • One MarKet Plaza • San Francisco. Cauforma 941 OS 

(415)541-1000 

C A N N O N V H A M V C V 

J O H N J c o P t m a A i s t 

O C N C M A i . C O U f M b f . ^ . L f i O A T - O f ^ 

^ O U i a ^ W A R C M O T 

J O M N M A C O O N A ^ O S M i T M 

fACsmmii 
GimHAl (415) 49S 5436 
UnG4nOMf4l5> $4t 1734 November 25, 19 9 2 

momcmr a moartuon 
Q A V t D W L O M C 
C A m O y A H A K N t S 

a A l V V A l _ A A n . S O 
S T C P H C N A n o a c M T s 
J A M C S M E A S T M A N 
WAYNC M mOi-iO 
J O M N D F E E N E V 

B A m B A N A A S ^ I V U f ^ G 

W O B E W T E P A T T E W S O ^ . 
C E C E u . A C r u B l C M 

(415) 541-1752 

Lee Cubby, Esq. 
P.O. Box 60485 
Sunnyvale, CA 94086-0485 

Re: Santa Fe Southern P a c i f i c Corporation — Control — 
Southern P a c i f i c Transportation Companv 

Dear Mr. Cubby: 

Please be advised t h a t i n view of the Supplemental Order 
issued by Judge Cross on November 16, 1992, Southern P a c i f i c w i l l 
await the r e s o l u t i o n of the appeal from the November 4 discovery 
order before responding t o Tu's discovery requests. 

Very t r u l y yours, 

Wayne M. Bolio 
X 

WMB:cmt ) > 



PROOF OF SERVICE BY MAIL 
State of California 
County of Santa Clara 

I am and at the time of the service hereinafter men
tioned was a resident of the State of California, County of 
Santa Clara, and at least 18 years old. I am not a party to 
the within entitled action. I am an attorney licensed to prac
tice in the State of California. 

My business address i ^ Box 60485, Sunnyvale, Califor
nia 94086-0485. On 12-03-92 I deposited in the United States 
mail at Sunnyvale, California, enclosed in a sealed envelope 
and with the postage prepaid the attached 

MOTION OF EMPLOYEE PARTY TO COMPEL DISCOVERY 

addressed to the persons listed on the attached sheet: 

I declare under penalty of perjury that the foregoing Is true 
and correct, and that this declaration was executed on 
12-03-92 at Sunnyvale, California. 

:iEE J / KUBB 

ATTACHED SHEET 

Honorable Paul S. Cro£ 
Interstate Commerce Commission 
12th & Constitution Aves. NW 
Washington, DC 20423 

Adrian L. Steel, Jr. 
Mayer, Brown, & Piatt 
2000 Pennsylvania Ave., N.W. 
Washington, D.C.20006 

Wayne M. Bolio 
Southern Pacific Transportation Company 
Southern Pacific Building 
1 Market Plaza #846 
San Francisco, CA 94105-1001 

Donald F. Griffin, Esq. 
Highsaw, Mahoney & Clarke, P.C. 
Suite 210 
1050 Seventeenth Street, N.W. 
Washington, D.C. 20036 
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C H I C A G O 

L O S A N O K I - E S 

N E W T O H K 

W H I T K B ' S D I H K t T M M B K I t 

(202) 736-8252 

BY MESSENGER 

S I D L E Y & A U S T I N 
. \ | . . \ H 1 N I L H H H I I ' IXC I r i t l N t . ,>H( t KI-.SSK )S A I " ' »H I ' O H . M I« > V S 

i7atJ E Y E S T H E E T , N.W. 

NVASHiNtiTON. n.c. i ioooe 
T E L E P H O N E i iOiJ: 7.iO-HO<>() 

T E L E X H w - ' i t i . « 

F A C S I M I L K a o a : 7 3 0 - B 7 11 

125̂ ^ 
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August 27, 1992 

Sidney L. Strickland, Jr. 
Secretary 
Interstate Commerce Commission 
12th Street & Constitution Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket Nr. 30400 (Sub-No. 21), Santa Fe 
Southern Pacific Corp. — Control — Southern 
Pacific Transportation Co. 

Dear Mr. Strickland: 

Enclosed for f i l i n g on behalf of Santa Fe Pacific 
Corporation in the above-referenced proceeding are a signed 
original and 11 copies of a "Motion for Entry of Protective 
Order" and a transmittal letter to Honorable Paul S. Cross. 

Please acknowledge receipt of these papers for f i l i n g 
by date-stamping the enclosed duplicate copy and returning i t 
with our messenger. Thank you for your attention to this matter. 

Very truly yours. 

G. Paul Moates 
Vincent F. Prada 

Enclosures 

cc: Honorable Paul S. Cross (w/encls.) 
All Parties of Record 

\ 



BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. 30400 (SUB-WO. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

MOTION FOR ENTRY QF PROTECTIVE ORDER 

G. Paul Moates 
Vincent F. Prada 

SIDLEY & AUSTIN 
1722 Eye Street, N.W. 
Washington, D.C. 20006 
(202) 73'̂ -feOOO 

Counsgl 

Erika Z. Jones 
Adrian L. Steel, J r . 
Kathryn A. Kusske 
MAYER, BROWN & PLATT 
2000 Pennsylvania Ave., N.W. 
Washington, D.C. 20006 
(202) 463-2000 

Attorneys f o r Santa Fe P a c i f i c corporation 

DATED: August 27, 1992 

GRETA! ̂  

AUG ft t99? 



BEFORE THE 
INTFJISTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. 30400 (SUB-NO. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

MOTION FOR ENTRY OF PROTECTIVE ORDER 

Pursuant to 49 C.F.R. S 1114.21(c), Santa Fe Pacific 

Corporation (formerly Santa Fe Southern Pacific Corporation) 

(••SFP") hereby moves for ertry of a protective order to safeguard 

the confidentiality of proprietary and commercially sensitive 

information and data that may be produced to any party during 

discovery or otherwise divulged during the course of this pro

ceeding. 

As explained below, SFP has submitted the proposed 

Protective Order to counsel for the Brotherhood of Maintenance of 

Way Employes ("BMWE") and the International Association of 

Machinists and Aerospace Workers ("lAMAW") for their review and, 

with the exception of one issue, the parties have reached agree

ment on the terms of an appropriate Protective Order. SFP 

requests that the Commission expeditiously resolve the one out

standing Issue dividing the parties, and promptly enter the 

requested Protective Order on or before September 1, 1992 — the 

agreed due date for service of SFP's responses and objections to 

BMWE/IAMAW's document production requests — so that SFP's 

production of confidential documents in response to BMWE/I.\MAW's 



discovery requests may proceed without further delay in the 

progress of this proceeding. 

This proceeding, recently reopened by the Commission 

following judicial remand by the U.S. Court of Appeals for the 

Ninth Circuit,^ involves claims by two labor organizations (BMWE 

and lAMAW) that the Commission should exercise discretionary 

authority to award labor protection conditions for the benefit of 

former Southern Pacific Transportation Company ("SPT") employees 

who allegedly may have been adversely affected by orders issued 

or actions taken by SFP in contemplation of the proposed but 

subsequently disapproved merger of SPT and The Atchison, Topeka 

and Santa Fe Railway Company ("ATSF").^ 

BMWE and lAMAW have recently served on SFP interrogato

ries and document requests seeking production of various types of 

proprietary internal records and information of SFP and i t s 

wholly-owned r a i l carrier subsidiary, ATSF. On August 17, 1992, 

SFP served partial responses and objections to BMWE/IAMAW's 

interrogatories. In accordance with the Commission's procedural 

order served August 18, 1992, SFP's final answers to interrogato

ries and responses to BMWE/lAMAW's document production requests 

are due on September 1, 1992. 

* Sfifi Railway Labor Executives' Association v. 958 F.2d 
252 (9th Cir. 1992). 

^ One former employee of an SPT subsidiary (Sieu Mei Tu) has 
also submitted comments requesting re l i e f in response the Commis
sion's June 18, 1992 order reopening this proceeding. 

- 2 -

mmm 
mm 



Certain of BMWE/IAMAW's discovery requests seek i n f o r 

mation or documents that may be highly confidential and commer

c i a l l y sensitive including, i n t e r a l i a , information revealing 

SFP's methodology and procedures for evaluating proposed changes 

i n r a i l operations and the costs of Commission-mandated labor 

protection conditions, the assessment of operating and customer 

service requirements on the ATSF or SPT systems, internal finan

c i a l and accounting practices and strategies, or other sensitive 

information. Improper disclosure and use of such information 

could cause coiomercial i n j u r y t o SFP and ATSF, and possibly t o 

SPT as we l l . I n addition, to the extent that the requested 

information and documents includes shipper-specific t r a f f i c or 

service information, such production, absent entry of an appro

p r i a t e protective order, arguably could v i o l a t e the provisions of 

49 U.S.C. S 11910.^ 

In order to ensure that any such confidential, propri

etary or commercially sensitive information requested or produced 

during discovery i n t h i s proceeding i s used solely for purposes 

of the instant proceeding and not for any ether purpose, and i n 

order to minimize p o t e n t i a l discovery disputes, SFP requests the 

Commission to enter a protective order i n the form attached as 

Exhibit A t h i s motion. The proposed Protective Order provides 

t h a t discovery materials designated by a producing party as 

SS&, g.qt, Docket No. 37063, Increased Rates on Coal. L&N 
RR. October 31. 1978 (served December 11, 1990), at 3-4; Docket 
No. 37021, Annual Volume Rates on Coal — Rnwhide Junction. WY to 
Sergeant. IA (served A p r i l 1, 1985), at 5. 
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confidential may be used solely for purposes of this Commission 

proceeding and not for any commercial, business or other purpose. 

I t further provides that such confidential materials produced by 

one party may be disclosed only to authorized representatives of 

the recipient party who have read the Protective Order and agree 

in writing to be bound by i t s terms prior to their receipt of any 

such confidential mar:erials. 

The proposed Protective Order also sets forth proce

dures for appropriate handling of confidential information and 

data that may be included in any materials filed with the Commis

sion. Finally, the proposed Order recites that exchange of 

confidential materials in accordance with the restrictions 

contained in the order will not result in a violation of 49 

U.S.C. SS 11343 or i.l910.* 

The proposed Protective Orde- contains provisions 

substantially similar to those which th? Commission has included 

in protective orders entered in other recent proceedings.' As 

Under the terms of the Protective Order, however, each party 
would have the right to apply to the Commission for an order 
granting additional or different protective conditions to govern 
the disclosure and use of particular materials produced during 
discovery or otherwise div^alged during the course of this pro
ceeding. 

' Ses, e.g.. Finance Docket No. 32133, Union Pacific Corp. — 
Control — Chicago & North Western Holdings Corn, (served Au
gust 24, 1992); Finance Docket No. 31979, CSX Corp. & Amferican 
Commercial Lines. Inc. — control & Merger — vallev Line Acqui
sition Corp. (served December 19, 1991); Finance Docket No. 31802 
(Sub-No. 1), South Kansas & Oklahoma Railroad. Inc. — Acquisi
tion & Operation Exemption — The Atchison. Topeka & Santa Fe 
Railwav Co. (served September 6, 1991); Docket No. 40581 Georgia 
P9Wgr C9t V. Southern Railwav Co. (served June 25, 1991); Finance 

(continued...) 
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the Commission has recognized in adopting protective orders in 

these and other cases, the proposed Protective Order would 

preserve the confidentiality of commercially sensitive or compet

itively significant information and data while at the same time 

minimizing potential discovery disputes and facilitating the 

efficient resolution of this case.* 

Pursuant to the commitment stated in the joint letter 

of SFP and BMWE/IAMAW to Chief Judge Cross dated August 11, 1992, 

SFP has worked with counsel for BMWE/IAMAW in an attempt to reach 

agreement on the terms of an appropriate protective order to 

safeguard confidential proprietary and commercial information 

produced during discovery. By letter dated August 14, 1992, SFP 

submitted for BMWE/IAMAW counsel's review a draft protective 

order virtually identical to the protective orders issued in 

several recent Commiesion proceedings.^ BMWE/IAMAW responded by 

'(...continued) 
Docket No. 31801, I l l i n o i s Central Corp. & I l l i n o i s Central 
Railroad Co. — Control — Midsouth corp. (served March 28, 
1991); Docket No. 40131 (Sub-No. 1), Ashlev Creek Phospate Co, v. 
Chevron Pipe Line Co. (served January 14, 1991); 

* SSS, e.g.. Finance Docket No. 32133, Union Pacific Corp. — 
Control — Chicago & North Western Holdings Corp. (served Aug
ust 24, 1992); Finance Docket No. 31730, Rio Grande Industries. 
Ing.. a l . — Trackage Rights — Burlington :!orthern Railroad 
Co. Lines Between Kansas citv. MO & Chicago, I L (served Septem
ber 28, 1990), at 1; Finance Docket No. 31562, Union Pacific 
Railroad Co. & Missouri Pacific Railroad Co. — Trackage Rights 
Qygr Lingg-gf Chicago ^ North Western Transportation Co. Between 
Fremont. NE/Council Bluffs, IA. & Chicago. IL (served Novem
ber 30, 1989), at 2. 

^ The draft Protective Order contained provisions virtually 
identical to those of the protective orders issued in Docket 
No. 40581, ggprqifl PgWgf <?<?, v. Southern Railwav Co. (served 

(continued...) 
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letter dated August 17, 1992, proposing several changes in SFP's 

draft Protective Order. Following discussions between counsel, 

SFP by letter dated August 20, 1992 agreed to most of the revi

sions requested by BMWE/IAMAW. In a letter dated August 25, 1992 

(included as Exhibit B hereto), counsel for BMWE/IAMAW accepted 

these revisions, but objected to SFP's proposed language in 

Paragraphs 1 and 7 of the proposed Protective Order. 

BMWE/IAMAW's objection to the proposed language of 

Paragraphs 1 and 7 of SFP's proposed Protective Order raises a 

single issva, which the parties have agreed to submit for resolu

tion by the Commission. The issue i s whether the requested 

Protective Order should restrict the use of confidential discov

ery materials to the instant Commission proceeding (a restriction 

that i s commonly imposed in most Commission proceedings) or 

whether the Protective Order should expressly authorize the 

dissemination and use of confidential materials in connection 

with other proceedings. The unions seek in Paragraph 1 to define 

the "Proceeding" to which the Protective Order restrictions apply 

to include not only the instant Commission proceeding (and any 

other Commission proceedings involving the interpretation or 

application of any labor protective conditions that the Commis

sion may ultimately impose in this proceeding), but also any 

other nan-ICC proceeding. Specifically, BMWE and lAMAW seek the 

right to permit any one of the thousands of their individual 

^(...continued) 
June 25, 1991), and Docket Ko. 40/24, Exxon Coal USA. Inc. v. 
N-rfolk Southern Corp. (served August 1, 1990). 

- 6 -



members to obtain access to and use confidential discovery 

materials produced by SFP in t h i s Commission proceeding in any 

subsequent arbitration proceeding involving individual employee 

claims for benefits under any labor protective conditions that 

might ultimately be imposed. 

For several different reasons, BMWE/IAMAW's request for 

authorization under the Protective Order to disseminate and use 

in individu?tl employee arbitration and other non-ICC proceedings 

confidential discovery materials that have been produced in the 

instant proceeding i s unwarranted and, i f granted, would largely 

eviscerate the purposes of the Protective Order to safeguard the 

confidentiality of SFP's proprietary and commercially sensitive 

information.' 

' In prior submissions, a different organization representing 
labor interests (the Railway Labor Executives' Association) 
argued that the Commission in t h i s proceeding should award labor 
protective conditions similar to the so-called New York Dock 
labor protective conditions t y p i c a l l y imposed in connection with 
railroad merger, consolidation and control transactions approved 
by the Commission under 49 U.S.C. S 11343. The New York Dock 
conditions require that disputes over an individual employee's 
e l i g i b i l i t y for employee protective benefits must be submitted to 
binding arbitration. 

' BMWE/IAMAW's requested revisions to Paragraph 1 of the 
Protective Order would not only authorize individual employees 
the extraordinary right to use in other proceedings (including 
arbitrations) confidential SFP discovery materials produced in 
th i s proceeding, but would also impermissibly broaden the scope 
of the employees and r a i l c a r r i e r s at issue. BMWE/IAMAW's 
proposed language in Paragraph 1 defines the "proceeding* to 
which the Protective Order applies as including "claims to a r a i l 
c a r r i e r party." To the extent that t h i s lan-^uage could be 
construed to include ATSF (which technically i s not a party to 
th i s proceeding), such language would plainly exceed the proper 
scope of t h i s proceeding. The Commission's June 18, 1992 order 
reopening t h i s proceeding (at 3) makes clear that the issue of 

(continued...) 
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F i r s t , acceptance of BMWE/IAMAW's proposed revisions 

would seriously undermine the purpose and effectiveness of the 

confidentiality restrictions contained in the Protective Order. 

The fundamental purpose of any discovery protective order, as in 

this case, i s to restrict the dissemination and use of confiden

t i a l , proprietary and commercial information to a limited number 

of persons who have a genuine need for access to such information 

in order to participate meaningfully in a specific proceeding. 

Under the textual revisicns to the Protective Order sought by 

BMWE/IAMAW, however, there would be no meaningful limitations on 

the disclosure of SFP's confidential discovery materials. Such 

confidential information could be released to any one of the 

thousands of individual BMWE/IAMAW members who are former employ

ees of SPT and who might conceivably want to consider making a 

claim for employee protective benefits. SFP submits that, even 

with the other restrictions contained in the Protective Order, 

allowing such widespread disclosure of confidential discovery 

materials to a multitude of individuals (many of whom may not be 

represented by counsel) would be impossible to police and would 

thoroughly undermine the important purposes of tbe Protective 

Order. 

(...continued) 
possible labor protective conditions i s limited to former SPT 
employees who may have been adversely affected by actions taken 
or orders issued by SFSP in contemplation of the disapproved 
ATSF/SPT merger. The order therefore invited evidence and 
argument onlv on behalf of former SPT employees. Because this 
proceeding i s confined to the issue of possible labor protective 
conditions in favor of SPT employees, the terms of the proposed 
Protective Order should be similarly limited. 
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Second, BMWE/IAMAW's requested revisions in the pro

posed Protective Order should be rejected because they are not 

necessary at this time. Because the Commission has not imposed 

and, in SFP's view, should not impose any labor protective condi

tions in this case, BMWE/IAMAW's claimed need for the use of 

confidential discovery materials in individual employee arbitra

tion proceedings i s entirely speculative. Even i f tha Commission 

were to impose protective conditions and even i f confidential 

discovery mater i=iIs produced in this proceeding were essential i.o 

an individual employee's ability to prove his or her entitlement 

to re l i e f under those conditions, the proper course of ;^ction 

would be for the particular employee to seek modiijication of the 

Protective Order at the time such a claim for protective benefits 

i s made, when the specific facts conce'-ning the individual 

employee's need for particular confidential discovery materials 

could be evaluated. The Commission on numerous occasions has 

graiited requests to modify protective orders, and would c] aarly 

have the authority on a proper showing to modify the requested 

Protective Order so as to allow individual claimants access to 

specific confidential discovery materials for uses not authorized 

by the Protective Order. 

SFP thus believes that the issue whether individual 

employees should be allowed access to ccnfidential discovery 

materials to be used in prosecuting arbitrations under Commis

sion-imposed labor protective conditions should be decided only 

i f and when the Commission should award labor protective condi-
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tions and an individual employee should assert a claim for 

benefits and demonstrate actual need for access to confidential 

discovery materials in order to prove his or her claim. 

Third, BMWE/IAMAW's extraordinary request for express 

author i<. ition to use in one proceeding confidential discovery 

materials produced by a party in an entirely separate proceeding 

before a different tribunal represents an attempt to circumvent 

the normal rules restricting the availability of discovery in 

individual arbitration proceedings. As BMWE/IAMAW i s aware, 

discovery generally i s limited or unavailable in individual 

arbitrations conducted under the New York Dock and other Commis

sion-imposed standard labor protective conditions. By seeking 

permission to disclose confidential SFP discovery materials to 

individual employees for use in prosecuting arbitration claims, 

BMWE/IAMAW i s improperly seeking to obtain through discovery in 

this proceeding information to be used in arbitral forums in 

which discovery i s restricted. The Commission should not allow 

the availability of discovery in this proceeding to be used to 

evade and undermine the normal procedural rules governing arbi

tration proceedings.'** 

As noted above, the Commission has entered protective orders 
similar to the Protective Order requested here in numerous 
proceedings in which New York Dock or other standard labor 
protective conditions were imposed. SFP i s unaware of any 
instance in which these protective orders have authorized the use 
of confidential discovery materials in connection with the 
preparation of individual claims or prosecution of individual 
arbitration proceedings under the labor protective conditions. 
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Accordingly, the Commission should reject BMWE/IAMAW's 

request to exploit the instant proceeding in order to obtain 

impermissible discovery for use in individual employee arbitra

tion proceedings, and should instead promptly enter the Protec

tive Order proposed by SFP. 

CONCLUSION 

For the foregoing reasons, the Commission should grant 

the motion for a protective order and should issue the proposed 

Protective Order attached hereto. 

Respectfully submitted, 

G. Paul Moates 
Vincent F. Prada 

SIDLEY & AUSTIN 
1722 Eye Street, N.W. 
Washington, D.C. 20006 
(202) 736-8000 

Of Counsel 

y\0/i^ f f / ^ 
Erika Z. Jones 
Adrian L. Steel, Jr. 
Kathryn A. Kusske 
MAYER, BROWN & PLATT 
2000 Pennsylvania Ave., N.W. 
Washington, D.C. 20006 
(202) 463-2000 

Attorneys for Santa Fe Pacific Corporation 

DATED: August 27, 1992 
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EXHIBIT A 

PROPOSED PROTBCTIVB ORDER 



INTERSTATE COMMERCE COMMISSION 

DECISION 

Finance Docket No. 30400 (Sub-No. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

Decided: August , 1992 

By motion f i l e d August 27, 1992, Santa Fe Pa c i f i c Corpora
tion (formerly Santa Fe Southern P a c i f i c Corporation) ("SFP") 
requests issuance of a protective order to govern the disclosure 
and use of confidential, proprietary or commercially sensitive 
information and data that may be produced during discovery or 
otherwise divulged by any party to another during the course of 
th i s proceeding. 

There i s good cause shown for the motion to be granted. 
Unrestricted disclosure of confidential, proprietary or commer
c i a l l y sensitive information and data could cause serious compet
i t i v e or commercial injury to the parties. Issuance of the re
quested protective order would ensure that such information and 
data produced by any party in response to a discovery request or 
otherwise w i l l be used solely for purposes of t h i s proceeding and 
not for any other business or commercial use. The requested 
protective order would also f a c i l i t a t e the prompt and e f f i c i e n t 
resolution of th i s proceeding by minimizing potential discovery 
disputes. 

This action w i l l not adversely affect either the quality of 
the human environment or conservation of energy resources. 

I t i s ordered: 

1. The motion for protective order i s granted, and the 
Protective Order reproduced in :he Appendix to this order i s 
adopted as an order of the Commission. 

2. '"his order i s effective on the date served. 

By the Commission, Paul S. Cross, Chief Administrative Law 
Judge, on August , 1992. 

Sidney L. Strickland, J r . 
Secretary 

(SEAL) 
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APPENDIX 

PROTECTIVE ORDER 

On the motion of Santa Fe Pa c i f i c Corporation (formerly 
Santa Fe Southern P a c i f i c Corporation) ("SFP"), and for the 
purpose of protecting against improper use or disclosure of 
confidential, proprietary or commercially sensitive business 
information and data obtained or to be obtained by any party or 
person through discovery or otherwise during the course of t h i s 
proceeding. 

I t i s ordered that: 

1. The term "Proceeding," as used in t h i s Protective 
Order, s h a l l mean the proceeding of the Interstate Commerce 
Commission (the "Commission") designated as Finance Docket 
No. 30400 (Sub-No. 21), as well as any subsequent Commission 
proceeding concerning the interpretation or application of any 
labor protective conditions imposed by the Commission in connec
tion with the transaction(s) at issue in Finance Docket No. 30400 
and a l l related sub-dockets. 

2. This Protective Order s h a l l apply: (a) to a l l docu
ments, information and other products of discovery obtained by 
any party to t h i s Proceeding pursuant to discovery requests, 
whether directed to another party or to a person not a party to 
this Proceeding; and (b) to a l l documents and information con
tained in any materials f i l e d with the Interstate Commerce 
Commission (the "Commission") by any party during the course of 
this Proceeding (including transcripts of oral testimony and 
hearings before the Commission). 

3. Any party or person responding to a discovery request 
may designate as "Confidential Information" any response (includ
ing production of documents) or portion thereof that i t i n good 
faith contends contains confidential, proprietary or commercially 
8en;::itive information. Except as provided by Paragraph 6 below, 
"Confidential Information" as used herein includes a l l such 
designated responses, any copies, extracts, abstracts or summa
r i e s of such responses, and a l l information contained in or 
obtained from such responses. 

4. Responses Lo discovery requests (including documents 
produced in response to discovery requests) may be designated as 
"Confidential Information" in the following manner: 
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(a) Responses or portions of responses to inter
rogatories, written deposition interrogatories, and 
requests for admission may be designated by stamping or 
printing "Confidential" or "Confidential Information" 
in the front thereof and, i f only portions of the re
sponse are to be so designated, clearly marking the 
confidential portions. 

(b) Prior to the production of copies to the 
requesting party, documents may be designated by sepa
rating them from other documents and informing the 
requesting party that they are "Confidential Informa
tion." Copies of documents or portions of documents 
produced to the parties may be designated by producing 
such documents in separate containers clearly marked as 
containing "Confidential Information" or stamping "Con
fidential" or "Confidential Information" on each page 
(and a l l copies thereof) containing "Confidential 
Information" and, i f only portions of a document page 
are to be so designated, clearly marking the confi
dential portions. 

(c) A witness or the attorney for a witness may 
designate the witness's entire testimony and the tran
script thereof to be treated as "Confidential Informa
tion" by so requesting on the record prior to the 
conclusion of the hearing at which such testimony i s 
taken. Such designation shall be effective only until 
15 days after the availability of the transcript of t:he 
hearing, after which portions of the witness testimony 
may be designated "Confidential Information" only by 
informing each party in writing of the pages, and the 
portions thereof, that contain "Confidential Informa
tion." 

5. I f a party or person inadvertently f a i l s to designate 
discovery or other material as "Confidential Information," that 
party subsequently may notify the receiving party within one week 
following delivery of the discovery or other material to the 
receiving party that the material i s "Confidential Information." 
After receipt of such notification, such materials and informa
tion shall be treated as i f they had been designated in a timely 
fashion. 

6. Any party at any time m̂ y by written notice request 
that the producing party or person cancel the "Confidential 
Information" designation of any transcript, document or discov
ery response or portion thereof. Such request should particular-
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ly identify the designated responses which the requesting party 
contends should not be treated as "Confidential Information," 
provide the reasons therefor, and explicitly state that the 
request i s made pursuant to this paragraph. Such request shall 
be deemed granted ten days after receipt of the request, unless 
the producing party or person, prior to the end of the ten-day 
period, denies the request by written notice to the requesting 
party. I f such request is denied in whole or in part, the re
questing party may f i l e a motion with the Commission to have the 
"Confidential Information" designation removed as to the discov
ery responses listed in the request. 

7. Other than as provided in Paragraph 8 below, "Confiden
t i a l Information" may only be disclosed to "Authorized Persons." 
An "Authorized Person" is a person who, prior to the receipt of 
any "Confidential Information," has signed an affidavit (in the 
form incli'.ued as Attachment A to this Order) in which he or she 
states his or her identity, t i t l e and employer and further states 
that he or she has read this Protective Order and agrees to abide 
by i t s terms, and i s : 

(a) an attorney actively involved in this Pro
ceeding on behalf of a party (or a legal assistant 
under such attorney's supervision); 

(b) a person who i s not a permanent employee of a 
party but who has been employed by any of the parties 
to provide advice, expertise or assistance in this Pro
ceeding; 

(c) a person who is a permanent employee of a 
party (including an employee or o f f i c i a l of the Broth
erhood of Maintenance of Way Employes or the Interna
tional Association of Machinists and Aerospace Workers) 
and who has been assigned direct responsibility in 
connection with this Proceeding; 

(d) a person who is or was once employed by one 
of the r a i l carrier parties and i s presently or was 
formerly represented for collective bargaining purposes 
by the Brotherhood of Maintenance of Way Employes or 
the International Association of Machinists and Aero
space Workers, but only i f and to the extent that such 
person reasonably requires access to particular "Confi
dential Information" in order to prepare written or 
oral testimony to be submitted in this Proceeding; or 
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(e) a reporter employed to record oral testimony 
or other hearings. 

Each such affidavit by an "Authorized Person" shall be kept for 
the duration of this Proceeding and any related court litigation 
or judicial appeals by the party with which such "Authorized 
Person" i s affiliated or associated, and a copy of each such 
affidavit shall be served upon counsel of record for each party 
no later than ten days after such affidavit i s executed. 

8. "Confidential Information" may also be disclosed to: 

(a) an employee of the producing party during 
oral testimony cf such employee; 

(b) a witness employed by an organization that 
also employs the person who produced the "Confidential 
Information" to be disclosed to the witness; 

(c) an assistant or clerical employee under the 
supervision of any "Authorized Person"; or 

(d) any person so authorized either (i) in writ
ing by the party or person that produced the "Confiden
t i a l Information" to be disclosed to such person or 
( i i ) by the Commission upon motion by any party for 
good cause. 

9. Storage, transmission or communication of "Confiden
t i a l Information" must be such as to reasonably ensure that the 
"Confidential Information" w i l l not be disclosed, accidentally or 
otherwise, to non-authorized persons. 

10. No person may be present at a hearing during the dis
cussion of "Confidential Information" who has not been autho
rized by this Protective Order to review the "Confidential Infor
mation" to be discussed. 

11. "Confidential Information" may be used by the receiving 
party, and by any "Authorized Person", solely for purposes of 
this Proceeding and any related court litigation, and not for any 
other purpose whatsoever (including any business or commercial 
purpose). 

12. A l l "Confidential Information" filed with the Commis
sion, and any pleading, motion, or other paper filed with the 
Commission that contains or discloses "Confidential Information" 
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shall be filed under seal and kept under seal until further order 
of the Commission. 

13. All documents containing "Confidential Information" 
shall, at the option of the party or person that produced such 
"Confidential Information," be destroyed or returned to the 
producing party/person at the termination of this Proceeding, 
including any related court litigation or judicial appeals. In 
the event that the producing party/person requests the destruc
tion of such "Confidential Information" pursuant to this Para
graph, the producing party/person shall notify the receiving 
party in writing of this request, and the receiving party within 
30 days after such written notice shall destroy the "Confidential 
Information" and shall certify to the producing party/person in 
writing that a l l "Confidential Information" produced to the 
receiving party during the course of this Proceeding has been de
stroyed. In the event that the producing party/person requests 
the return of such "Confidential Information" pursuant to this 
Paragraph, the producing party/person shall notify the receiving 
party in writing of this request, and the receiving party within 
30 days after such written notice shall return the "Confidential 
Information" to the producing party/person and shall also certify 
to the producing party/person in writing that a l l "Confidential 
Information" produced to the receiving party during the course of 
this Proceeding has been returned. 

14. The provisions of this Protective Order that restrict 
the handling, communication and use of "Confidential Information" 
shall continue to be binding after the termination of this Pro
ceeding, including any related court litigation or judicial 
appeals, unless the Commission or the producing party/person 
authorizes in writing alternative handling, communication or use 
of such "Confidential Information". 

15. This Protective Order shall not bar or otherwise re
s t r i c t : 

(a) an "Authorized Person" from making copies, 
abstracts, digests and analyses of "Confidential Infor
mation" for use in connection with this Proceedings, 
subject to the requirement that a l l such copies, ab
stracts, digests and analyses be treated as "Confi
dential Information" and clearly marked as such; 

(b) an "Authorized Person" from rendering advice 
or opinions with respect to this Proceeding to his or 
her client or employer based upon his or her examina
tion of "Confidential Information" i t s e l f to a person 
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not authorized by this Protective Order to have access 
to the "Confidential Information"; 

(c) a party from using any "Confidential Informa
tion" during hearings in this Proceeding, subject to 
any further order of the Commission; 

(d) a party or producing person from usir^ i t s 
own "Confidential Information" in any manner i t sees 
f i t , or from revealing such "Confidential Information" 
to whomever i t chooses, without the prior consent of 
any other party or of the Commission; and 

(e) a party or producing person from applying to 
the Commission at any time for additional protection, 
or to relax or rescind the restrictions of this Protec
tive Order, when convenience or necessity requires. 

16. I f "Confidential Information" in the possession of any 
party i s subpoenaed by any court, administrative or legislative 
body, or any other person purporting to have authority to 
subpoena such information, the party to whom the subpoena i s 
directed w i l l not produce such information without f i r s t giving 
written notice (including the delivery of a copy thereof) to the 
producing party/person or the attorneys for the producing party/-
person, within 24 hours after receipt of the subpoena. I f a 
subpoena purports to require production of such "Confidential 
Information" on less than four business days' notice, the party 
to whom the subpoena i s directed shall also give immediate notice 
by telephone of the receipt of such subpoena. 

17. To the extent that "Confidential Information" is pro
duced by a party or other person in this Proceeding and held and 
used by the receiving party in compliance with the terms of this 
Protective Order, such production, disclosure and use of such 
"Confidential Information" are deemed essential for the disposi
tion of this Proceeding and shall not be deemed a violation of 49 
U.S.C. S 11343 or S 11910. 

- 6 -
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ATTACHMENT A 
Page l of 2 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. 30400 (SUB-NO. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

COUNTY OF 

STATE OF 
) ss: 

CONFIDENTIALITY AFFTDAVTT 

I , TNamel 

and state that I am 

/ being duly sworn, do hereby depose 

fPosition or Job Title1 of 

FName of Employer or Firmi ; that my offices are located at _ 

rAddress! ; that [ I am an attorney actively involved in 

the above-captioned proceeding on behalf of FName of Party 

Represented] ] or [I am a legal assistant under the supervi

sion of attorneys actively involved in the above-captioned pro

ceeding on behalf of FName of Party Represented! ] or [I 

have been employed by FName of Party Representee^i to 

provide advice, expertise and assistance in connection with the 

above-captioned proceeding] or [ I am a permanent employee of 

FName of Party Represented! and have been assigned direct 

r e s p o n s i b i l i t y in connection with the above-captioned proceeding] 
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or [I was/am employed by FName of Rail Carrier Partvl 

am presently or was formerly represented for collective bargain

ing purposes by the FBrotherhood of Maintenance of Way 

Employes or International Association of Machinists and Aero

space Workers] , and intend to submit testimony in the above-

captioned proceeding] or [I am a reporter employed to record oral 

testimony or other hearings in the above-captioned proceeding]; 

and thi.t I have read, understand and agree to abide by the terms 

of the Protective Order entered in the above-captioned proceed

ings by order served August , 1992. 

[Name] 

Subscribed and Sworn to 
Before Me This Day 
of , 1992. 

Notary Public 

My Commission expires: 
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August 2E, 1992 

Vincent F. Prada. Esq. 
SIDLEY & AUSTIN 
1722 Eye Street, N.W. 
Washington, DC 20008 

Re: ICC Finance Docket No. 30400{5ub'No. 21), Santa Fe Southern 
Punific coro-ConTrQt.-SouthBrn Pacific Trans. Co. . . . . 

Dear Mr. Prada: 

I am sorry I was unable to speak with you today, when i had the time to 
return your ceH I was Informed that you had loft the office for the day. 
Accordingly, I have prepared the following for "fax" transmittal to you regarding 
the proposed Protective Order from the Santa Fe Pacific Corporation <"SFP"|, dated 
August 20, 1992. 

Initially, the proposed language contained in Paragraph 5 is acceptable to th© 
BMWE and lAMAW, as Is the revised Paragraph 15. 

After a careful review of SFP's proposed Paragraphs 1 and 7, the BMWE and 
lAMAW cannot accept those paragraphs as written. As I stated to you during our 
telephone conversation of August 19, 1992, the BMWE and lAMAW cannot 
voluntarily agree to terms in a protective order that arguably would prohibit their 
membera from using information obtained by the organizations that could be 
relevant to the proof of a claim under protective conditions the ICC mey impose in 
the above captioned proceeding. I realize SFP's concern regarding the publication 
of what it deems confidential Information during ilie claim and arbitration process, 
however I believe that the proposed Protective Order, if applied to the claim and 
arbitration process, would provide SFP with the necessary guarantees ot 
confidentiality. 
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Re: ICC Finance Docket No. 30400 {Sub-No. 21) 
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Accordingly, i have suggested revisions for Paragraphs 1 and 7. The 
deletions are H H additions ere In boMface. PiMse call rm at your 
earl est convenience regarding this proposed language. 

Sincerely, 

y2. 
Donald F. Griffin 



BMWE AND lAMAW PROPOSED REVISIONS 8/25/92 

1. The term "Proceeding," as used In this Protective Order, shall mean 
the proceeding of the Interstate Commerce Commission ("the Commission") 
designated as Finance Docket No. 30400 (Sut>-No. 21), as well as any subsequent 

proceeding (including claims to a rail carrier party) corK:ernlng the 
interpretation, enforcement or application of any labor protective conditions 
imposed by tho Commission in connection with the transaction(8| at issue in 
Finance Dcclcet No. 30400 and all related sub-dockets. 

7. . . . (d) a person who Is or was once employed by one of the rail 
carrier parties and is presently or was formerly represented for collective bargaining 
purposes by the Brotherhood of Maintenance of Way Employes or Internationa; 
Association of Machinists and Aerospace Workers, but only If and to the extent 
that such person reasonably requires access to particular "Confidential information" 
in order to prepare written or oral testimony to be submitted in this Proceeding or 
in order to prepare a claim for any labor protective conditions imposed by the 
Commission In this Proceeding; or 

^fmjmmi^' 



CERTIFICATE QF SERVICE 

I hereby certify that, on this 27th day of August, 

1992, I served the foregoing ''Motion for Entry of Protective 

Order** by causing a copy thereof to be delivered to each of the 

following in the manner indicated: 

William G. Mahoney 
Donald F. Griffin 
Highsaw, Mahoney & Clarke, P.C. 
1050 17th Street, N.W. 
Suite 210 
Washington, D.C. 20036 
(By Kfisssnafir) 
John MacDonald Smith 
Southern Pacific Transportation Company 
819 Southern Pacific Building 
One Market Plaza 
San Francisco, California 94105 

(fî  Fetleral Expregg) 
Charles Kcng 
1017 Brown Street 
Bakersfield, California 93305 
(By Fiist-Class Mail) 

Lee J . Kubby 
Lee J . Kubby, Inc. 
Box 60485 
Sunnyvale, California 94086-0485 
(BY First-Class Mail) 

Vincent F. Prada 
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(202) 736-8252 
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1866-1991 

August 27, 1992 

L O N D O N 

S I N O A P O B E 

T O K V O 

loi:/ 
3 1 \992 ^ C.' 

BY MESSENGER 

Honorable Paul S. Cross 
Chief Administrative Law Judge 
Interstate Commerce Commission 
Room 4117 
12th Street & Constitution Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 30400 (Sub-No. 21), Santa Fe 
Southern Pacific Corp. — Control — Southern 
Pacific Transportation Co. 

Dear Chief Judge Cross: 

In a joint letter to you dated August 11, 1992, counsel 
for Santa Fe Pacific Corporation (•*SFP'*) and counsel for the 
Brotherhood of Maintenance of Way Employes and the International 
Association of Machinists and Aerospace Workers (•*BMWE/IAMAW**) 
requested entry of an agreed order specifying procedures for 
SFP's responses to BMWE/IAMAW's pending discovery requests. The 
letter also indicated that the two parties would work together in 
an attempt to reach agreement on the terms of a protective order 
to govern the disclosure and use of confidential information and 
data produced during discovery. 

Since then, we have exchanged several drafts of a 
Protective Order with counsel for BMWE/IAMAW, and have negotiated 
a proposed Protective Order that, with the exception of one 
issue, the parties find mutually acceptable. The parties have 
been unable to agree on one issue relating to the terms of the 
proposed Protective Order, and have agreed chat this matter 
should be submitted to you for decision. 

Accordingly, we are today fili n g the enclosed notion 
for entry of a protective order. The motion identifies the 
outstanding issue and explains the basis for SFP's position. To 
fac i l i t a t e prompt entry of the protective order, we are also 
enclosing herewith a ',:omputer disk containing a copy of the 
proposed Protective Crder in WordPerfect 5.0 format. 
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Honorable Paul S. Cross 
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Page 2 

As you know, the agreed procedural order served Au
gust 18, 1992 provides that SFP's final responses to BMWE/IAMAW's 
interrogatories and responses to BMWE/IAMAW's document production 
requests are to be served September 1, 1992. Because confiden
t i a l discovery materials responsive to these pending requests 
cannot be produced until an appropriate Protective Order has t>een 
entered, we request that you resolve the parties' sole d.fspute 
over the proposed Protective Order and enter the order on or 
Isefore September 1, so that the protective order issue will not 
delay the production of discovery materials or the further prog
ress of this case. 

If i t is convenient with you, we would suggest the 
desirability of a telephone conference call vith you and with 
counsel for BMWE/IAMAW to discuss and resolve the issues raised 
by our motion. 

We appreciate your attention to this matter. 

Very truly yours, 

Vincent F. Prada 

Counsel for Santa Pe 
Pacific Corporation 

Enclosures 

cc: All Parties of Record 
Erika Z. Jones 
Guy Vitello 
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Ct;ice 0' the Secretary 

IIII 9 fi 1992 ' BEFOR^^THE 
JUL CO t:i INTERSTATE COMMERCE COMMISSION 

Part cf 
[ T J Public Record 

SANTA FE SOUTHERN PACIFIC CORPORATION--
CONTROL-SOUTHERN PACIFIC TRANSPORTATION 
COMPANY 

Fit anc Docket 
No. 304O (Sub-No. 21) 

INTERROGATORIES 

The Brotheriiood of Maintenance of Way Employes ("BMWE") and the International 

Association of Machinist,, . -u Aerospace Worlcers ("TAMAW") respectfully serve through 

counsel, pursuant to 49 C.F.R. §1114.26. the following interrogatories upon the Santa Fe 

Pacific Corporation (formerly Santa Fe Southern Pacific Corporation). Answers to these 

interrogatories should be served upon counsel for BMWE and iAMAW: HIGHSAW. 

MAHONEY & CLARKE, P.C, 1050 17th Street, N.W., Suite 210; Washington, DC 20036; 

fifteen (15) days after service of these interrogatories. 

DEFINTTIONS 

(1) Communication'. The term "communication" means the transmittal of information (in 

the form of facts, ideas, inquiries or otherwise). 

(2) Document: The term "document" is defined to be synonymous in meaning and equal 

in scope to the usage of this lerm in Federal Rule of Civil Procedure 34(8;*, A draft 

or non-identical copy is a separate document within the meaning of this term. 

(3) Identify (With Respect to Persons): When referring to a person, "to identify" means 

to give, to the extent known, the person's full name, title, present or last known 



address, and when referring to a natural person, additionally, the present or last 

known place of employment. Once a person has been identified in accordance with 

the subjaragraph. only the name of that person need bc listed in response to 

subsequent discovery requesting th"* iiientification of that person. 

(4) Identify (With Respect to Documents): When referring to documents, "to identify" 

means to give, to the extent known, the (i) type of document; (iî  general subject 

matter; (iii) date of the document; and (i'^ author(s), addressee(s) and recipient(s). 

(5) Identify (With Respect to Communications): When referring to :ommunications, "to 

identify" means to -ive. to the extent known, the (i) type of communication; (ii) 

general subject matter; (iii) date of the communic'tion; (iv) the person communicating 

and the person communicated to. 

(6) Person: The term "person" is defined as any natural person or any business, legal or 

governmental entity or association. 

(7) Concerning: The term "concerning" means relating to, referring to, describing, 

evidencing or constituting. 

(8) ATSF: The term "ATSF" means the A chison, Topeka and Santa Fe Railway 

Company, its officers, directors, employees, agents, partners, corporate parent, 

subsidiaries, affiliate and predecessors. 

(9) SPT: The term "SPT" means the Southern Pacific Transportation Company and the 

Sl. Louis Southwestern Railway Company, their officers, directors, employees, 

agents, partners, corporate parent, subsidiaries, affiliates idr.d predecessors. 



address, and when referring to a natural person, additionally, the present or last 

known place of employment. Once a person has been identified in accordance with 

the subjaragraph. only the name of that person need be listed in response to 

subsequent discovery requesting th' identification of that person, 

(4) Identify (With Respect to Documents): When referring to documents, "to identify" 

means to give, to the extent known, the (i) type of document; (iî  general subject 

matter; (iii) date of the document; and (i'^ author(s), addressee(s) and recipient(s). 

(5) Identify (With Respect to Communications): When referring to :ommunications. "to 

identify" means to :'ive. to the extent known, the (i) type of communication; (ii) 

general subject matter; (iii) date of the communic'tion; (iv) the person communicating 

and the person communicated to. 

(6) Person: The term "person" is defined as any natural person or any business, legal or 

governmental entity or association. 

(7) Concerning: The term "concerning" means relating to, referring to, describing, 

evidencing or constituting. 

(8) ATSF: The term "ATSF" means the A chison, Topeka and Santa Fe Railway 

Company, its officers, directors, employees, agents, partners, corporate parent, 

subsidi-'ries, affiliate and predecessors. 

(9) SPT: The term "SPT" means the Southern Pacific Transportation Company and the 

St. Louis Southwestern Railway Company, their officers, directors, employees, 

agents, partners, corporate parent, subsidiaries, affiliates «ir.'l predecessors. 



(10) SFSP: The term "^PS^" means the Santa Fe Southern I'acific Corjoration, its 

officers, directors, employees, agent' , partners, corporate parent, subsidiaries, 

affiliates and successors. ? 

Ml) BMWE: The term "BMWE" means »he Brotherhood of Maintenance of Way 

Employes, its officers, directors, employees and agents. 

(12) IAMAW: The term "IAMAW" means the International Association of Machinists and 

Aerospace Workers, its officers, directors, employees and agents. 

(l.M ICC: The term "ICC" means the Interstate Commerce Commission. 

(14) .Maintenance of Way Departmeni: The term "maintenarice of way department" means 

that subdivision of either the SPT or ATSF concerned with the construction, repair 

and other maintenance of the iiack. roadbed, appurtenant structures and bridges of 

each carrier. 

(15) Maintenance of Way Employee(s): The term "maintenance of waj employee(s) 

means those employees working in the maintenance of way department. 

(16) Maintenanr:e of Equipment Department' The ter.n "maintenance of equipment 

department" means that subdivision of either the SPT or ATSF concerned with the 

construction, rebuilding, repair and maintenance of locomotives and rolling slock of 

each of the carriers. 

(17) Maintenance of Equipment Facilities: The term "maintenance of equipment 

facilities" means those locations where the construction, rebuilding, repair and 

maintenance of locomotives and other rolling stock are or were performed on a 

regular and recurring basis. 
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(18) .Maintenance of Equipment Employee(s): The term "maintenance of equipment 

employee(s)" means those employees working in the maintenance of equipment 

department. 

(19) SPT - ATSF Merger. The term "SPT - ATSF merger" means the transaction that was 

the subject of the primar\' application in ICC Finance Docket No. 30400. 

(20) Rules of Construction: The following rules of construction apply to all discovery 

requests: 

(a) AlllEach: the terms "all" and "each" shall be construed as all and each; 

(b) AndlOr, the terms "and" and "or" shall be construed either disjunct vely 

or conjunctively as necessary to bring within .he ŝ ope of the interrogatory all 

responses that might otherwise be construed to be outside of its scope. 

(c) Number, the use of the singular form of any word includes the plural and 

vice versa. 

(2 \) Time Period Covered By Interrogatories: The time period covered by these 

interrogatories runs from January 1, 1982 until Rio Grande Industries, Inc. a.ssumed 

control of SPT. 

Interrogatories 

1, Identify those persons at SFSP concerned with plans or proposals, communicated in 

any fashion, involving the utilization of maintenance of way employees on the 

combined SPT - ATSF system created by the proposed SPT - ATSF merger. 

2. Identify those documents concerning the proposed utilization of maintenance of way 

employet. on the merged SPT - ATSF system. 
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(18) Maintenance of Equipment Employee(s): The term "maintenance of equipment 

employee(s)" means those employees working in the maintenance of equipment 

department. 

(19) SPT - ATSF Merger The term "SPT - ATSF merger" means the transaction that was 

the subject of the prim.ir>' application in ICC Finance Docket No. 30400. 

(20) Rules of Construction: The following rules of construction apply to all discovery 

requests: 

(a) AlllEach: the terms "all" and "each" shall be construed as all and each; 

(b) AndlOr. the terms "and" and "or" shall be construed either disjunct vely 

or conjunctively as necessary to bring within .he ŝ ope of the interrogatory all 

responses that might otherwise be construed to be outside of its scope. 

(c) Number the use of the singular form of any word includes the plural and 

vice versa. 

(21) Time Period Covered By Interrogatories: The time period covered by these 

interrogatories runs from January 1. 1982 until Rio Grande Industries. Inc. a.ssumed 

control of SPT. 

Interrogatories 

1. Identify those persons at SFSP concerned with plans or proposals, communicated in 

any fashion, involving the utilization of maintenance of way employees on the 

combined SPT - ATSF system created by the proposed SPT - ATSF merger. 

2. Identify those documents concerning the proposed utilization of maintenance of way 

employet. on the merged SPT - ATSF system. 



3. Identify those persons at SFSP concerned with plans or proposals, communicated in 

any fashion, involving the utilization of maintenance of equipment employees on the 

comtrined SPT - ATSF system created by the proposed SPT - ATSF merger. 

4. Identify those documents concerning the proposed utilization of maintenance of 

equipment employees on the merged SPT - ATSF system. 

5. Identify those persons at SFSP concerned with plans or proposals, communicated in 

anv fashion, involving the utilization of maintenance of equipment facilities on the 

combined SPT - ATSF system created by the proposed SPT - ATSF merger. 

6. Identify those documents concerning the proposed utilization of maintenance of 

equipment facilities on the merged SPT - ATSF system. 

7. Identify those dô '.:.nj.-nts prepared by or for SFSP concerning staffing levels in the 

maintenance of way department on SPT. 

8. Identify those documents prepared by or for SFSP concerning staffing levels in the 

maintenance of equipment department on SPT. 

9. Identify those SPT locomotive and car repair facilities which SFSP intended to close 

or reduce operations at following ICC approval of the SPT - ATSF merger. 

10. Identify those documents concerning the matters set forth in Interrogatory Number 9. 

n . Identify those documents sent either by SFSP to SPT or by SPT to SFSP, regarding 

staffing levels in the maintenance of way department on SPT. 

12. IdenUfy any communication either by SFSP to SFF or by SPT to SFSP, regarding 

staffing levels in the maintenance of way department on SPT. 



13. Identify those documents either sent by SFSP to SPT or by SPT to SFSP, regarding 

staffing levels in the maintenance of equipment department considered desirable by 

SFSP. 

14. Identify any communication either by SFSP to SPT or by SPT to SFSP regarding 

staffing levels in the maintenance of equipment department considered desirable by 

SFSP. * 

15. Identify any documents prepared by SFSP regarding the impact, implementation, 

effect, etc. of Interstate Commerce Act mandated employee protective conditions upon 

the SPT - ATSF merger. 

16. Identify any documents either sent by SFSP to SPT or sent by SPT to SFSP, regarding 

the impact, implementation, effect, etc. of Interstate Commerce Act mandated 

employee protective conditions upon the SPT - ATSF merger. 

17. Identify any connnun, :r<ion either by SFSP to SPT or by SPT to SFSP, regarding the 

impact, implementation, effect, etc. of Interstate Commerce Act mandated employee 

protective conditions upon the SPT - ATSF merger. 

18. Identify by date and location and reason for service, those locomotives owned or 

operated by SPT that were repaired, rebuilt or maiiuained at ATSF maintenance of 

equipment facilities. 

19. Identify by date, location and reason for service, that non-locomotive rolling stock 

owned or operated by SPT that was repaired, rebuilt or maintained at ATSF 

maintenance of equipment facilities. 

'r-)rS 
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13. Identify those documents either sent by SFSP to SPT or by SPT to SFSP, regarding 

staffing levels in the maintenance of equipment department considered desirable by 

SFSP. 

14. Identify any communication either by SFSP to SPT or by SPT to SFSP regarding 

staffing levels in the maintenance of equipment department considered desirable by 

SFSP. 

15. Identify any documents prepared by SFSP regarding the impact, implementation, 

effect, etc. of Interstate Commerce Act m;«ndated employee protective conditions upon 

the SPT - ATSF merger. 

16. Identify any documents either sent by SFSP to SPT or sent by SPT to SFSP, regarding 

the impact, implementation, effect, etc. of Interstate Commerce Act mandated 

employee protective conditions upon the SPT - ATSF merger. 

17. Identify any connnimi r<!on either by SFSP to SPT or by SPT to SFSP, regarding the 

impact, implementation, effect, etc. of Interstate Commerce Act mandated employee 

protective conditions upon the SPT - ATSF merger. 

18. Identify by date and location and reason for service, those locomotives owned or 

operated by SPT that were repaired, rebuilt or mair.iained at ATSF maintenance of 

equipment facilities. 

19. Identify by date, location and reason for service, that non-locomotive rolling stock 

owned or operated by SPT that was repaired, rebuilt or maintained at ATSF 

maintenance of equipment facilities. 



20. 

!1. 

Identify any documents either from SFSP to SPT or from SPT to SFSP. relating to the 

subject matter of Interrogatories Numbered 18 and 19, above. 

Identify any communications cither between SFSP and SPT or from SFr to SFSP, 

relating to the subject matter of Intenwgatories Numbered 18 and 19, ab«.>ve. 

Dr)iC(i: July 24. 1992 

Respectfully submitted, 

7 
r/r/_^ /~, X^• 

William G. Mahoney 
Donald F. Griffin 

HIGHSAW. MAHONEY & CLARKE. P.C. 
1050 17th Street. N.W. 
Suite 210 
Washington, DC 20036 
(202) 296-8500 

Attorneys for BMWE and IAMAW 



CERTIFICATE OF SERVICE 

I he.eby certify that today I served copies of the foregoing "Interrogatories" upon the 

following by overnight mail delivery to: 

Jerome F. Donohoe, Esq. 
Santa Fe Pacific Corporation 
224 South Michigan Avenue 

Chicago, IL 60604 

Guy Vitello, Esq. 
The Atchison. Topeka & Santa Fe Railway Company 

1700 East Golf Road 
Schaumburg. IL 60173 

and by first class mail delivery to: 

John MacDonald Smith. Esq. 
Southern Pacific Transportation Company 

819 Southern Pacific Bldg. 
One Market Plaza 

San Francisco, CA 94105 

Charles Kong 
1017 Brown Street 

Bakersfield. CA 93305 

E. R.'Straatcma 
P.O. Box 214 

Folsom. CA 95630 

Donald F. Griffin 

Dated: July 24, 1992 



CERTinCATE OF SERVICE 

I hereby certify that today 1 served copies of the foregoing "Interrogatories" upon t'le 

following by overnight mail delivery to: 

Jerome F. Donohoe, Esq. 
Santa Fe Pacific Corporation 
224 South Michigan Avenue 

Chicago, IL 60604 

Guy Vitello, Esq. 
The Atchison, Topeka & Santa Fe Railway Company 

1700 East Golf Road 
Schaumburg, IL 60173 

and by first class mail delivery to: 

John MacDonald Smith, Esq. 
Southern Pacific Transportation Company 

819 Southern Pacific Bldg. 
One Market Plaza 

San Francisco, CA 94105 

Charles Kong 
1017 Brown Street 

Bakersfield, CA 93305 

E. R.'Straatsma 
P.O. Box 214 

Folsom, CA 95630 

Donald F. Griffin 

Dated: July 24, 1992 



CERTinCATE OF SERVICE 

I hereby certify that today 1 served copies of the foregoing "Interrogatories" upon t'le 

following by overnight mail delivery to: 

Jerome F. Donohoe, Esq. 
Santa Fe Pacific Corporation 
224 South Michigan Avenue 

Chicago, IL 60604 

Guy Vitello, Esq. 
The Atchison, Topeka & Santa fe Railway Company 

1700 East Golf Road 
Schaumburg, IL 60173 

and by first class mail delivery to: 

John MacDonald Smith, Esq. 
Southern Pacific Transportation Company 

819 Southern Pacific Bldg. 
One Market Plaza 

San Francisco, CA 94105 

Charles Kong 
1017 Brown Street 

Bakersfield. CA 93305 

E. R.'Straatsma 
P.O. Box 214 

Folsom, CA 95630 

Donald F. Griffin 

Dated: July 24, 1992 
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Off.co ol tho Secretary , 

UL 2 6 I9S:! 
i 
; BLFORE THE 
1 INTERST ̂  TE COMMERCE COMMI.SSION 

, , ?art ot 
\T} Public Record 

SANTA r n SOUTHERN PACH-IC CORPORATION-
CONTROL--SOUTHERN PACIFIC TRANSPORTATION 
COMPANY 

.. .. « s 

i. '^izX 
Finance DiK:kct 

No. 3040C (Sib-No. 21) 

X. / 

PETITION FOR LEAVE TO SERVE 
REQUESTS FOR PRODUCTION OF DOCUMENTS 

The Brotherhood of Maintenance of Way Employes ("BMWE") and International 

Association of Machinists and Aerospace Workers ("IAMAW") respectfully submit to the 

Commission, pursuant to 49 C.F.R. § 1114.21(b)(2), ihe following petition seeking 

permission to serve requests for production of documents upon the Santa Fc Pacific 

Corporation (formeriy Santa Fe Southern Pacific Corporation "SFSP"). (A copy of the 

document request is attached hereto as Attachment "A".) 

On July 24, 1992, the BMWE and IAMAW served interrogatories upon SFSP 

pursuant to the authority provided in 49 C.F.R. §§ 1114.21 and 1114.26. (A copy of the 

interrogatories is attached hereto as Attachment "B".) The interrogatories an' designed to 

elicit information from SFSP concerning "actions taken v.. orders issued by SFSP in 

contemplation of th" proposed [Atchison, Topeka & Santa Fe Railway Co. - Southern Pacific 

Trans. Co. ("SPT")] merger." June 18. 1992 slip op. at 3. The document requests attached 

hereto seek those documents reviewed and identified by SFSP in its responses to the 

interrogatories as well those documents previously presented to the Commission's Office of 



t9mm 

Compliance and Consumer Assistance as part of its informal investigation of SFSP's contacts 

with .SPT during the voting trust. 

The BMWE a:id IAMAW respectfully submit that these discovery requests, as well as 

the previously served interrogatories, seek evidence relevant to the question of SFSP's 

relationship to SPT during the :ime SPT was held in a • oting trust. The information sough' 

is in the possession of SFSP and is necessary to develop a full and adequate record in this 

proceeding. Accordingly, BMWE and IAMAW request that the Commission grant their 

request to serve document requests upon SFSP, 

Respect<"uIIy submitted. 

-7 
r. c-

William G. Mahoney 
Donald Griffin 

HIGHSAW, MAHONEY & CLARKE, P.C. 
1050 17th Street, N.W. 
Suite 210 
Washington, DC 20036 
(202) 296-8500 

Attorneys for BMWE and IAMAW 

Dated: July 27, 1992 

wpa. 



CERTIFICATE OF SERVICE 

I hereby certify that today I served copies of the foregoing "Petition for Leave to 

Serve Requests for Production of Documents" upon the following by overnight mail delivery 

to: 

Jerome F. Donohoe, Esq. 
Santa Fe Pacific Corporation 

1700 East Golf Road 
Schaumburg, IL 60173 

Guy Vitello, Esq. 
The Atchison, Topeka & Santa Fe Railway Company 

1700 East Golf Road 
Schaumburg, IL 60173 

and by first class mail delivery to: 

John MacDonald Smith, Esq. 
Southern Pacific Transportation Company 

819 Southern Pacific Bldg. 
One Market Plaza 

San Francisco, CA 94105 

Charles Kong 
1017 Brown Street 

Bakersfield. CA 93305 

E. R. Straatsma 
P.O. Box 214 

Folsom, CA 95630 

Donald F. Griffin 

Dated: July 27, 1992 



CERTIFICATE OF SERVICE 

I hereby certify that today I served copies of the foregoing "Petition for Leave to 

Serve Requests for Production of Documents" upon the following by overnight mail delivery 

to: 

Jerome F. Donohoe. Esq. 
Santa Fe Pacific Corporation 

1700 East Golf Road 
Schaumburg, IL 60173 

Guy Vitello, Esq. 
The Atchison, Topeka & Santa Fe Railway Company 

1700 East Golf Road 
Schaumburg, IL 60173 

and by first class mail delivery to: 

John MacDonald Smith, Esq. 
Southern Pacific Transportation Company 

819 Southern Pacific Bldg. 
One Market Plaza 

San Francisco, CA 94105 

Charies Kong 
1017 Brown Street 

Bakersfield. CA 93305 

E. R. Straatsma 
P.O. Box 214 

Folsom, CA 95630 

V'. 

1̂  Dated: July 27, 1992 

atmemm 

Donald F. Griffin 
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LAW OFFICES 

LEE J. KUBBY INC. 
A PROFESSIONAL CORPORAJION 

"iOX 60485 
SUNNWALE, CALIFORNIA 94086-0485 

(415) 691-9331 

August 08, 1992^^ 
Interstate Commerce Commission ' ^ X ' 
l.th and Constitution Aves. N w ^ 
Washington, D.C. 20423 

l l l l l T o T ^ commission 

Finance Docket No. 3 04 00 
(Sub-No. 21) 

l l T r o T ^ " ^ ^ ^ i - corporation 

southern P a c i f i c Transportation Company 

Dear Gentle People: Fed Ex 2567775626 

(9) copies. aeciaration of service and nine 

the l l % V r l , l i l l T r , ' l i : ^ l ^ T o . l f 7 ^ , ^ l Z 7 - 'H"^ ^^"^ envelope. ii»-j.osea s e l f addressed stamped 

Thank you for your courtesies. 

Respectfully submitted. 
LEE J . KUBBY, INC. 
A Professional Corporation 
t j y : 

? 

LJK:me 
Ends. 

LEE/j. KUBBY 
AT/ORNEY FOR INJURED PARTY 
SIEU MEI TU fftKiY 

ENTERED 
Offic? of the Sccrer 
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LEE J . KUBBY, INC. 
A PROFESSIONAL CORPORATION 
BOX 60485 
Sunnyvale, CA 94086-0485 
(415) 691-9331 

Attorney for Injured Party Sieu Mei Tu 

INTERSTATE COMMERCE COMMISSlOK 

SIEU MEI TU AND JOSEPH Z. T̂ J 

I Injured Parties 

VS 

.^^mm 

SOUTHERN PACIFIC TRANSPORTATION 
COMPANY; ATCHISON, TOPEKA, SANTA FE 
RAILROAD COMPANY; PACIFIC FRUIT 
EXPRESS COMPANY; SANTA FE SOUTHERN 
PACIFIC CORP. 

Applicants 
Interested Parties 

Finance Docker No. 
30400 
(Sub-No. 21) 

PETITION TO REVISE 
Demonstration of 
SPT Employees 
Adversely Affected 
as a Direct Conse
quence of Actions 
Taken or Orders 
Issued By SFSP In 
Contemplation of th^ 
Proposed ATSF 
SPT Merger. 
Evidence and Argu-
Ment in Support 
Thereof 

Re: Interstate Commerce Commission 
Decision 
Finance Docket No. 30400 
(Sub-No. 21) 
Santa Fe Southern P a c i f i c Corporation 
Control 
Southern Pacific Transportation Company 

r ENTERED 
Off ce of the Secrefar-' 

[ Xj Pdbiic R -ToT: 
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Petitioner learned of the decision of t h i s Commission in this 

matter approximately July 7, 1992. Petitioner then sought to ge: 

representation by counsel familiar with ICC proceedings involv

ing railroads, but did not find anyone who did not represent 

railroads and would have a c o n f l i c t in representing injured 

party, or who did not represent other national e n t i t i e s who were 

unwilling to undertake representation of petitioner. 

Petitioner's counsel, who i s unfamiliar with ICC railroad 

hearinQ«5 and procedures, then set about to get Petitioners demon 

stration before the Commission, within the time limits set forth 

in the June 12, 1992, d2cision. Petitioner f i l e d with the Com

mission on August 3, x'»92, the petition in l e t t e r form as set 

forth in Exhibit A hereto, together with appendices as follows: 

Appendix one i s Volume 1 of Injured party's Preliminary Evidence 

and Argument which i s the same as Volume 1 of Excerpts of Record 

in the following Appeal: 

UNITED SATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

NO: 89-16136 SIEU MEI TU AND JOSEPH Z. TU 

P l a i n t i f f s 
Appellants 

VS 

SOUTHERN PACIFIC TRANSPORTATION 
COMPANY; ATCHISON, TOPEKA, SANTA FE 
RAILROAD COMPANY; SANTA FE SOUTHERN 
PACIFIC CORP. ET AL 

Defendants 
Appellees 

hereafter referred to as the appeal, 

Appendix Two i s Volume 2 of Injured party's Preliminary Evidence 
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and Argument which i s the same as Volume 2 of Excerpts of Record 

i n the Appeal; Appendix three i s Appellants B r i e f i n the 

appeal; Appendix four i s Appellants Answering B r i e f i n the 

appeal. 

Mrs. Tu i s a former employee of P a c i f i c F r u i t Express, a 

wholly owned subsidiary of Southern P a c i f i c Transportation Com

pany, who was terminated ("furloughed'*) i n October, 1985, without 

b e n e f i t s , a f t e r 23 years of continuous f a i t h f u l service. Her 

ter m i n a t i o n was without j u s t cause and was the r e s u l t of the 

wrongful actions sy s t e m a t i c a l l y taken 1 / STSP, ATSF, and SPTC 

beginning i n 1982 i n a n t i c i p a t i o n of and i n aide of t h e i r merger 

These actions as they continued through 1984 and 1985 were i n 

v i o l a t i o n of the orders of the ICC. Every p r i n c i p a l of equity 

requires your agency t o impose labor p r o t e c t i v e conditions here. 

The appenda previously lodged w i t h the commission on August 

3, 1992 are Mrs. Tu's p r e l i m i n a r y evidence and argument concern

ing what has b e f a l l e n her i n these circumstances. 

Other employees of P a c i f i c F r u i t Express were also t e r m i 

nated i n a n t i c i p a t i o n of the merger, and labor p r o t e c t i v e condi

t i o n s are also appropriate f o r t h e i r p r o t e c t i o n . ( See dec l a r a t i o j i 

Richard Fend page 527 l i n e s 9 through page 528 l i n e 13 Appendix 

two. 

The recent case of Kraus v. Santa Fe Southern Pa c i f i c Corp.,. 

878 F2d 1193 (9th Cir. 1989) i s res judicata that the intention 

to merge Southern P a c i f i c and ATSF commenced in 1980, and that 

Santa Fe Southern P a c i f i c Corporation, SPTC and ATSF conspired 

to avoid givi)ig terminated employees New York Dock conditions on 

the merger. (See discussion in Appendix Four, Appellants Answer 

-3-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

ing Reply Brief pages 3, 26, 27, 28). 

Mrs. Tu's depositions {[a] 5/11/87, page 33 Appendix One, 

Vol I Preliminary Evidence; [b] 9/8/88 Appendix One. page 321 Vo 

I Preliminary Evidence) ; declaration (page 733 ; Appendix Two, 

Vol I I Preliminary Evidence); and Answers to Defendants Second 

Set of Interrogatories (Appendix One page 309 Vol I Preliminary 

Evidence) reinforce and graphically describe how the railroads 

went about achieving t h e i r goals in contradiction to the condi

tions imposed by the ICC of no control over SPTC . 

Clearly Mrs. Tu and others were adversely affected by 

employer actions taken in anticipation of the merger. Clearly 

labor protective conditions are gravely ^-equired for a l l those 

adversely affected. 

Appendices One through Four are incorporated herein by this 

reference as i f set forth in f u l l . 

Petitioner seeks permission to revise her petition as f i l e d 

on August 3, 1992, to more a r t f u l l y set forth her evidence and 

argument as invited by the Commission in i t s June 12, 1992 

Decision. 
•IQ Respectfully submitted, 

LEE J . KUBBY, INC. 
Ol, A Professional Corporation 

By: -
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APPENDICES 

(1) Appendix one i s Volume 1 of Injured party's Preliminary Evid 

ence and Argument which i s the same as Volume 1 of Excerpts of 

Record in the following Appeal: 

UNITED SATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

SIEU MEI TU AND JOSEPH Z. TU 

SOUTHERN PACIFIC TRANSPORTATION 
COMPANY; ATCHISON, TOPEKA, SANTA FE 
RAILROAD COMPANY; SANTA FE SOUTHERN 
PACIFIC COr.o. ET AL 

Defendants 
Appellees 

hereafter rettrrod to as the appeal. 

NO: 89-1C186 

1 

2 

3 

4 

5 

6 

7 
P l a i n t i f f s 

g Appellants 

9 VS 

10 

11 

12 

13 

14 

If (2) Appendix Two i s Volume 2 of Injured party's Preliminary Evid 

ence and Argument which i s the same as Volume 2 of Excerpts of 

Record in the Appeal; 

jg (3) Appendix three i s Appellants Brief in the appeal; 

(4) Appendix four i s Appellants Answering Brief in the appeal. 

20 

21 

Please note that copies of the appendices are available at the 
offices of the attorney for Injured Party Sieu Mei Tu on written 
request: 

LEE J . KUBBY, INC. 
A PROFESSIONAL CORPORATION 
BOX 60485 
Sunnyvale, CA 94086-0485 
(415) 691-9331 

Attorney for Injured Party Sieu Mei Tu 
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OYfiClS BOX 60485 
LEE J . KUBBY I N C . SUNNWALE. CALIFORNIA 94086-0485 
A PROFESSIONAL CORPORATION ^^""^^ 691-9331 

July 27, 1992 

Secretary 
Interstate Commerce Commission 
12th and Constitution Aves. N.W. 
Washington, D.C. 20423 

Fed Ex 2567775641 COPY 
Re: Interstate Commerce Commission 

Decision 
Finance Docket No. 30400 
(Sub-No. 21) 
Santa Fe Southern Pacific Corporation 
Control 
Southern Pacific Transportation Company 

Dear Gencle t'eople: 

Please add the nane of 
Sieu Mei Tu 
1697 Hickory Ave. 
San Leandro, CA 94579 

and that of the undersigned as her attorney to ycur mailinq 
l i s t in the ?bove entitled matter. 

Mrs. Tu i s a forraer employee of Pacific Fruit Express, 
a wholly owned subsidiary of Southern Pacific Transporta
tion Company, who was terminated ("furloughed", in October, 
1985, without benefits, after 23 years of continuous faith
ful service. Her termination was without just cause and 
was the result of the wrongful actions systematically taken 
by STSP, ATSF, and SPTC beginning in 1982 in anticipation 
of and in aide of their merger. These actions as they con
tinued throuqh 1984 and 1985 were in violation of the ord
ers of the ICC. Every principal of equity requires your 
agency to impose labor protective conditions here. 

Enclosed pursuant to paragraph 2 of your order of deci
sion effective June 18, 1992, i s Mrs. Tu's preliminary 
evidence and argument concerning what has befallen her in 
these circumstances. I t should be noted that other 
employes of Pacific Fruit Express were also terminated in 
anticipation of the merger, and labor protective conditions 
are also appropriate for their protection.( See declaration 
Richard Fend page 527 lines 9 through page 528 line 13 



Page Two 
July 27, 1992 
Secretary ICC 

Volume I I Preliminary Evidence and argument). 

The recent case of Kraus v. Santa Fe Southern Pacific 
Corp.. 878 F2d 1193 (9th Cir. 1989) i s res judicata that 
the intention to merge Southern Pacific and ATSF commencei 
in 1980, and that Santa Fe Southern Pacific Corporation, 
SPTC, and ATSF conspired to avoid giving terminated 
employees New York Dock conditions on the merger. (See 
discussion in Appellants Answering Reply Brief pages 3, 26, 
27, 28 enclosed). 

Mrs. Tu's depositions 5/11/87, page 33 Vol I Prelimi
nary Evidence; 9/8/88 page 321 Vol I Preliminary Evidence; 
declaration page 733 Vol I I Preliminary Evidence; and 
Answers to Defendants Second Set of Interrogatories page 
309 Vo". I Preliminary Evidence reinforce and graphically 
descr.^be how the railroads went about achieving their 
goals. Clearly Mrs. Tu and others were adversely affected 
by employer actions taken in anticipation of the merger. 
Clearly labor protective conditions are gravely required 
for a l l those adversely affected. 

Please c a l l and advise receipt, and return an endorsed 
filed ropy of this letter in the enclosed self addressed 
stampe'l envelope. 

Thank you for your courtesies. 

Respectfully submitted, 
LEE J. KUBBY, INC. 
A Professional Corporation 
By: 

uEE J. KUBBY 
ATTORNEY FOR INJURED PARTY 
SIEU MEI TU 

UK: me 
Ends. 
Appellants Brief 
Appellants Answering Brief 
Injured Parties I n i t i a l Evidence and Argument 

m 
mm 
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PROOF OF SERVICE BY MAIL 
State of California 
County of Santa Clara 

I am and at the time of the service hereinafter men
tioned was a resident of the State of California, County of 
Santa Clara, and at least 18 years old. I am not a party to 
the within entitled action. I am an attorney licensed to prac
t i c e in the State of California. 

My business address i s Box 60485, Sunnyvale, Califor
nia 94086-0485. On 8-0f-92_I deposited in the United States 
mail at Sunnyvale, California, enclosed in a sealed envelope 
and with the postage prepaid the attached 

PETITION TO REVISE 
DEMONSTRATION OF SPT EMPLOYEES ADVERSELY AFFECTED AS A DIRECT 
CONSEQUENCE OF ACTIONS TAKEN OR ORDERS ISSUED BY SFSP IN CON
TEMPLATION OF THE PROPOSED ATSF-SPT MERGER. iiVIDENCE AND 
ARGUMENT IN SUPPORT THEREOF, 

addressed to the persons l i s t e d on the attached sheet: 

I declare under penalty of perjury that tbe foregoing i s true 
and correct, and that t h i s declaration was executed on 8-0fl-92 
at Sunnyvale. California. -
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ATTACHED SHEET 

Applicant 
Santa Fe Pacific Corporation Company 
1700 East Golf Rd. 
Schaumburg, 111. 60173-5560 

Applicant Representative 
Jerome F. Donohoe 
224 South Michigan Ave 
Chicago, 111 60604-2507 

Southern Pacific Transportaition Company 
Southern Pacific Building 
1 Market Plaza #846 
San Francisco, CA 94105-1001 

Atchison Topeka & Santa Fe Railroad Co. 
1700 E. Golf 
Schaumburg, 111 60173-5860 

Mitchell M. Kraus, General Counsel 
Transportation Communications I n t ' l Union 
3 Research Place 
Rockville, MO 20850 

Donald F. G r i f f i n , Esq. 
Highsaw, Mahoney & Clarke, P.C. 
Suite 210 
1050 Seventeenth Street, N.W. 
Washington, D.C. 20036 
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LAW OFFICES 

LEE J . KUBBY INC. 
A -OFESSIOKAL CORPORAJION 

BOX 60485 
SUNNYVALE. CALIFORNIA 94Utx. "'485 

(415) 691-9331 

October 16, 1992 

Secretary 
I n t e r s t a t e Commerce Commission 
12th and C o n s t i t u t i o n Aves. N.W. 
Washington, D.C. 20423 

Re: I n t e r s t a t e Commerce Commission 
Decision 
Finance Docket No. 30400 
(Sub-No. 21) 
Santa Fe Southern P a c i f i c Corporation 
Control 
Southern P a c i f i c Transportation Compan 
DEMAND FOR INSPECTION AND COPYING 

Dear Gentle People: 

Enclosed please f i n d o r i g i n a l and 11 copies of 
Motion f o r Production i n the above matter. Please f i l e and 
re t u r n one of the enclosed endorsed f i l e d i n the enclosed 
s e l f addressed and stamped envelope. 

Thank you f o r your courtesies. 
Respectfully submitted, 
LEE J . KUBBY, INC. 
A Prof^s^igjnal Corpcysation 

LJK:me 
E n d s . 
cc: Hon. Paul Cross 

A l l part ies on attached sheet 

/ 
INJURED PARTY 

r Office of the Secretary 

OCl 2 Q 1992 ^ 



ATTACHED SHEET 

Honorable Paul S. Cross 
Interstate Commerce Cominission 
12th & Constitution Aves. NW 
Washington, DC 20423 

Adrian L. Steel, J r . 
Mayer, Brown, & Piatt 
2000 Pennsylvania Ave., N.W. 
Washington, D.C.20006 

Southern Pacific Transportation Company 
Southern Pacific Building 
1 Market Plaza «846 
San Francisco, CA 94105-1001 

Atchison Topeka & Santa Fe Railroad Co. 
1700 E. Golf 
Schaumburg, 111 60173-5860 

Donald F. Griffin, Esq. 
Highsaw, Mahoney & Clarke, P.C. 
Suite 210 
1050 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Charles Kong 
1017 Brown Street 
Bakersfield, CA 93005 

mem mm 



LEE J . KUBBY, INC. 
A PROFESSIONAL CORPORATION 
BOX 60485 
Sunnyvale, CA 94086-0485 
(415) 691-9331 

Attorney for Injured Party Sieu Mei Tu 

INTERSTATE COMMERCE COMMISSION\̂  

SIEU MEI TU AND JOSEPH Z. TU 

Injured Parties 

VS 

SOUTHERN PACIFIC TRANSPORTATION 
COMPANY; ATCHISON, TOPEKA, SANTA FE 
RAILROAD COMPANY; PACIFIC FRUIT 
EXPRESS COMPANY; SANTA FE SOUTHERN 
PACIFIC CORP. 

Applicants 
Interested Parties 

Finance Docket No. 
30400 
(Sub-No. 21) 

MOTION CF INJURED 
PARTY 
SIEU MEI TU FOR 
ORDER COMPELLJI.G 
INSPECTION AND 
PRODUCTION; 
SANCTIONS FOR 
FAILURE TO GIVE 
DISCOVERY; EXTEN
TION TIME TO COM
PLETE DISCOVERY 
AND SUBMIT EVI
DENCE 

Re: Interstate Commerce Commission 
Decision 
Finance Docket No. 30400 
(Sub-No. 21) 
Santa Fe Southern P a c i f i c Corporation 
Control 
Southern P a c i f i c Transportation Company 

ENTERED 
Oftict; of the Secretary 

OCf 2 0199'. ^ 

it) 



TO DEFENDANTS AND EACH OF THEM AND TO THEIR ATTORNEYS OF 
RECORD: 

INJURED PARTY SIEU MEI TU RESPECTFULLY MOVES THE 

COMMISSION FOR AN ORDER COMPELLING APPLICANTS AND EACH OF 

THEM TO PRODUCE FOR INSPECTION AND COPYING OF DOCUMENTS pur

suant t o "Demand f o r Inspec^:ion and Production" served and 

f i l e d h e r e i n on September 30, 1992, a copy of which i s 

attached hereto as E x h i b i t A. 

The documents sought t o be produced are the f o l 

lowing: 

(1) A l l documents produced t o the p l a i n t i f f s i n Kraus v. 

Santa Fe Southern P a c i f i c Corp. et a l . 

(2) Minutes of a l l meetings attended by SPTC, ATSF, and SPSF 

CORP. wherein any discussion took place concerning the pro

posed merger between ATSF and SPTC. 

(3) A l l e d i t i o n s of the Southern P a c i f i c Update, from January 

1, 1980 t o Deccnber 31, 1989. 

(4) Document e n t i t l e d "The Future of the Perishable Business 

and PFE" ani a l l e x h i b i t s and addenda there t o prepared by 

Thomas D. E l l e n , Vice President & General Manager, on or about 

June 7, 1985. 

(5) A l l memorandum, minutes, notes, regarding personnel t o be 

moved t o SPTC o f f i c e s from PFE, of a l l meetings held wherein 

said subject was discussed from January 1, 1981 t o October 30, 

1985. 

(6) A l l memos from E. E. Clark t o T.D. Ellv'n from January 1, 

1985 t o October 20, 1985. 

-2-



(7) A l l discovery produced to any other party herein. 

(8) Minutes of a l l special and regular Board of Directors meet

ings of PFE from January 1, 1981 to October 30, 1985. 

(9) Document from T. D. Ellen to D. K. McNear and D. M. Mohan 

dated April 2, 1984. 

(10) Memo>-̂ .ndum to T. R. Ashton, from T. C. Wilson, Re: SP's 

Revenue Estimation Process w/P& L implications received by T. 

D. Ellen on or about June 29, 1984. 

(11) The documents described in Kraus v. Santa Fe Southern 

Pa c i f i c Corp. et a l . 878 F2d 1193, as follows: 

The document evidencing the July 1984 
telephone conference concerning thu 
Santa Fe people's belief in a leaner 
s t a f f . " 

The personal and confidential l e t t e r 
written by Denman McNear to Larry 
Cena, 

The personal and confidential memo 
from the SFSP vice president to John 
Schmitt of May, 1985. 

The June 1985 memorandum from Santa Fe 
management to Larry Cena. 

Good causu exists for the d i s 

covery requested. 

This motion i s made under 49 CFR 1114.30, Rules 

of Practice. 

In support of her motions injured party Sieu Mei 

Tu states the following: 

Petitioner learned of the decision of t h i s Commission in th i s 

matter approximately Jcl y 7, 1992. Petitioner then sought to 

•"iet representation by counsel familiar with ICC proceedings 

-3-



involving r a i l r o a d s , but did not find anyone who did not 

represent railroads and would have a c o n f l i c t in representing 

injured party, or who did not represent other national enti

t i e s who were unwilling to undertake representation of peti

tioner. P e t i t i o n e r sought the protection of her Union 

(Transportation Communications International Union) to repre

sent her interests in t h i s proceeding. On September 23, 1992, 

the Union sent notice that i t had "determined not to pursue 

t h i s matter further with the Interstate Commerce Commission." 

The legal counsel for the Union advised counsel for t h i s 

injured party: 

"TCU does not act as the employee's ex 
elusive representative before the ICC, 
and you are free to represent your 
c l i e n t ' s interest before that body." 

Injured party thereupon served and f i l e d Exhibit A hereto on 

a l l the known parties hereto. No response to the Demand for 

Inspection and Production u n t i l one day after the scheduled 

production date, when Exhibit B hereto was received from 

SFSP corporation. No response at a l l has been received from 

Santa Fe nor SPTC. On the date set for the Inspection, no 

party appeared at the time and place set with any documents. 

Counsel for injured party expects that once i t s present demand 

i s s a t i s f i e d , i t w i l l take at le a s t another 30 days to com

plete the discovery engendered by the matters produced. 

A reasonable time and place for production i s 

October 29, 1992, at 231 Acalanes #5, Sunnyvale, California, 

at 10:00 AM. 

-4-



Mrs. Tu i s a former employee of P a c i f i c Fruit 

Express, a wholly owned subsidiary of Southern P a c i f i c Trans

portation Company, who was terminated ("furloughed") i n 

October, 1985, without benefits, after 23 years of continuous 

f a i t h f u l service. Her termination was without j u s t cause and 

was the res u l t of the wrongful actions systematically taken by 

STSP, ATSF, and SPTC beginning in 1982 in anticipation of and 

in aide of t h e i r merger. These actions as they continued 

through 1984 and 1985 were in violation of the orders of the 

ICC. 

DATED: OCTOBER 16, 1992 

Respectfully submitted, 
LEE J . KUBBY, INC. 
A Professional Corporation 
By: 

J . /CUBBY 
ATTORNEY FOR INJURED PARTY 
SIEU MEI TU 

-5-
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LEE J . KUBBY, INC. 
A PROFESSIONAL CORPORATION 
BOX 60485 
Sunnyvale, CA 94086-0485 
(415) 691-9331 

Attorney for Injured Party Sieu Mel Tu 

INTERSTATE COMMERCE COMMISSION 

SIEU MEI TU AND JOSEPH Z. TU 

Injured Parties 

VS 

SOUTHERN PACIFIC TRANSPORTATION 
COMPANY; ATCHISON, TOPEKA, SANTA FE 
RAILROAD COMPANY; PACIFIC FRUIT 
EXPRESS COMPANY; SANTA FE SOUTHERN 
PACIFIC CORP. 

Applicants 
Interested Parties 

Finance Docket No. 
30400 
(Sub-llo. 21) 

Demand for 
Inspection and 
Production 

Re: Interstate Commerce Commission 
Decision 
Finance Docket No. 30400 

(Sub-No. 21) 
Santa Fe Southern P a c i f i c Corporation 
Control 
Southern P s c i f i c Transportation Company 

EXHIBIT Pi 
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DEMANDING PARTY: 
Injured Parties Tu 

RESPONDING PARTY: 
SOUTHERN PACIFIC TRANSPORTATION COMPANY; 
ATCHISON, TOPEKA, SANTA FE RAILROAD COMPANY; 
PACIFIC FRUIT EXPRESS COMPANY; 
SANTA FE SOUTHERN PACIFIC CORP. 

Applicants 
Interested Parties 

SET I^BER: ONE 

TO APPLICANTS—INTERESTED PARTIES AND EACH OF TiiEM AND TO 
THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that INJURED PARTIES TU demand, that 

APPLICANTS AND EACH OF YOU, produce the dociTuents described 

on Exhibit A hereto which i s incorporated herein by this 

reference as i f set forth in f u l l , for inspection and copying 

by INJURED PARTIES TU on October 15, 1992 at 231 Acalanes, 

Suite 5, Sunnyvale, California, 94086, at 10:00 A.M. 

Dated: September 25, 1992. 

LEE J . KUBBY, INC. 
A Professional Corporation 
By: 

J/J«JBB\ 
ATTOIWEY FOR CjlOSS COMPLAINANTS 

mmmm 
m^m 

mm 
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EXHIBIT A 

1. Please produce a l l of the specified documents which are i n 

your possession, or available t o you or t o which you may gain 

access through reasonable e f f o r t , including information i n the 

possession of your attorneys, accountants, advirors or ocher 

persons d i r e c t l y or i n d i r e c t l y employed by you, or connected 

with you, or anyone else otherwise subject t o your control. 

2. Unless specific arrangements to the contrary are expressly 

made by attorney f o r injured parties, you are to produce the 

originals together with a l l non-identical copies of each docu

ment requested. 

3. In responding to t h i s request for production, you must make 

a d i l i g e n t search of your records and of other papers and 

materials i n your possession or available t o you or your rep

resentatives. 

DEFINITIONS 

For the purposes of t h i s request for production of documents, 

the following terms shall have the following meanings: 

1. As used herein the term "document" ref e r s t o an and 

includes each and every p r i n t e d , w r i t t e n , t y p e w r i t t e n , 

-3-



6 

1 graphic, photographic, electroni'^ally recorded or sound-

2 recorded matter, however produced or reproduced, of every kind 

3 and description including, but not limited to, f i l e s , bocks, 

^ correspondence, letters, memoranda, telegraphs, papers, 

g notes, records, resolutions, drafts, evaluations, entries, 

minutes, calendars, reports, appointment records, diarieie 

•J studies, working papers, financial records, summitries and 

g charts, whether the original, or any carbon or r^*;otographic oi 

other copy, reproduction or facsimile thereof, other than 

exact duplications. Any copy or excerpt of a document whic i 

bears any notes, additions, inserts, or othe.- markings of ar/ 

kind i s to be considered a s^^parate document for purposes c f 

responding to the requests herein. 
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2. As used herein, "you" refers to each of the applicants wio 

are noticed herein, to each of their agents, employees, 

representatives, accountants or attorneys, who vith respect to 

the subject matters of this request, was or i s acting on their 

behalf. 

3. As used herein, "Tus" refers to *,he injured parties hereir , 

Sieu Mei Tu and Joseph Z. Tu 

4. As used herein, "SFSP" refers to applicant SANTA FE SOUTH

ERN PACIFIC CORP., and to each of i t s officers, agents 

employees, representatives or attorneys who, with respect tt 

the subject matter of the request, was or i s acting or 

ml -4-



I I SFSP'S behalf. 

2 

31 5. As used herein, "SPTC" refers to the applicant Southern 

^ Pacific Transportation Company their directors, officers, 

g agents, employees, representatives, accountants or attorneys, 

g who with respect to the subject matter of the request, was or 

mj i s acting on SPTC's behalf. 

8 

g I 6. As used herein, "PFE" refers to the appiicant Pacific Fruit 

jQ Express their directors, officers, agents, employees, repres-

I j entatives, accountants or attorneys, who with respect to the 

j2 subject matter ot the request, was or i s acting on PFE's 

13 behalf. 

14 

jg 7. As used herein "ATSF" refers to the applicant Atchison, 

jg Topeka, Santa Fe Railroad Company and to each of i t s agents, 

yj employees, representatives, accountants or attorneys, who with 

jg respect to the subject matter of the request, was or i s acting 

jg on ATSF's behalf 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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8. As used herein, "person" refers to and includes natural 

persons, as well as businesses and a l l other a r t i f i c i a l enti

ties, unless otherwise limited herein. 

9. As usert herein, "MERGER" means the merger of SPTC and ATSF 

as originally petitioned in this matter. 



1 10. As used herein, "identify" refers to and includes identif-

2 ication by name, business and residence address and telephone 

3 number, job t i t l e and employer. 

4 

5 13. Unless otherwise stated, the time period for this request 

g shall be from January 1, 1980 to December 30, 1985. 
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1 
2 DOCUMENTS TO BE PRODUCED 

3 
4 (1) A l l documents produced to the p l a i n t i f f s in Kraus v. 

5 Santa Fe Southern Pacific Corp. et a l . 

6 

1 (2) Minutes of a l l meetings attended by SPTC, ATSF, and SPSF 

g CORP. wherein any discussion took place concerning the pro-

g posed merger between ATSF and SPTC 

10 

J] (3) A l l editions of the Southern P a c i f i c Update, from 

12 January 1, 1980 to Decerjaer 31, 1989. 

13 

1̂  (4) Document entitled "The Future of the Perishable Busi

ly ness and PFE" and a l l exhibits and addenda thereto pre-

lg pared by Thomas D. Ellen, Vice President & General Manager, 

on or about June 7, 1985. 

18 

ig (5) A l l memorandum, minutes, notes, regarding personnel to 

2Q be moved to SPTC offices from PFE, of a l l meetings held 

21 wherein said subject was discussed from January 1, 1981 to 

22 October 30, 1985. 

23 

2^ (6) A l l memos from E. E. Clark to T.D. Ellen rrom January 

25 1, 1985 to October 30, 1985. 

26 

27 

28 
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(7) Minutes of a l l special and regular Board of Directors 

meetings of PFE from January 1, 1981 to October 30, 1985. 

(8) Document from T. D. Ellen to D. K. McNear and D. M. 

Mohan dated April 2, 1984. 

(9) Memorandum to T. R. Ashton, from T. C. Wilson, Re: SP's 

Revenue Estimation Process w/P& L implications received by 

T. D. Ellen on or about June 29, 1984. 
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PROOF OF SERVICE BY MAIL 
State of California 
County of Santa Clara 

I am and at the time of the service hereinafter men
tioned was a resident of the State of California, Cov ity of 
Santa Clara, and at least 18 years old. I an not a party to 
the within entitled action. I am an attorney licensed to prac
tice in the State of California. 

My business address i s Box 60485, Sunnyvale, Califor
nia 94086-0485. On 9-26-921 deposited in the United States 
mail at Sunnyvale, California, enclosed in a sealed envelope 
and with the postage prepaid the attached 

DEMAND FOR INSPECTION AND PRODUCTION 

addressed to the persons listed or the attached sheet: 

I declare under penalty of per jr.... y thet the foregoing is true 
and correct, and that this declaration was executed on 9-26-92 
at Sunnyvale. California. 

LEE J . KUBBY 



1 ATTACHED SHEET 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. 30400 (SUB-NO. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

RESPONSES AND OBJECTIONS OF 
SANTA FF PACIFIC CORPORATION TO REQUEST 

FOR PRODUCTION OF DOCUMENTS OF SIEU MEI TU AND JOSEPH Z. TU 

Pursuant to the Commission's Rules of Practice (49 C.F.R. § 

1114) , Santa Fe P a c i f i c Corporation (formerly Santa Fe Southern 

P a c i f i c Corporation) ("SFP") hereby submits the following responses 

and objections to the "Demand for Inspection and Production" dated 

September 25, 1992, f i l e d by Sieu Mei Tu and Joseph 2. Tu ( j o i n t l y 

referred to herein as the "Tus"). 

GENERAL OBJECTIQf^S 

The following general objections are asserted as to each 

document request propounded by the Tus and are incorporated by 

ref<:rence in the responses to each document request below. The 

fact that SFP responds to a l l or part of any document request i s 

not intend3d to, and s h a l l not be construed to be, a waiver of any 

general or s p e c i f i c objection made by SFP to any document request. 

1. SFP objects to the Tus's document requests on the ground 

that the Tus have not complied with the Commission's rules for 

serving document requests on a party. See 49 C.F.R. § 1114.21(b). 

The Tus have not contacted counsel for SFP to secure an informal 



agreement concerning their document requests, and, In the absence 

of such an agreement, have not obtained a decision from the 

Commission approving document requests as required by 49 C.F.R. i 

1114.21(b)(2). 

2. SFP objects to the Tus's document requests on the ground 

that Sieu Mei Tu's participation in this proceeding i s Improper 

because the Commission's order reopening tho proceeding 

specifically states that i t i s not "at this time seeking personal 

statements from individual employees who believe they were 

adversely affected by SPT actions", but that the proceeding wouli 

encompass only "SPT emolovees (as a class)". Commission's June 12, 

1992 Order at 3 (eraphasis added) . Sieu Mei Tu is apparently a 

former c l e r i c a l employee of Pacific Fruit Express Company ("PFE"), 

a wholly-owned subsidiary of SPT until i t s merger with SPT in 1985. 

3. SFP objects to the Tus's document requests insofar as 

they request SFP to provide responsive information on behalf of The 

Atchison, Topeka and Santa Fe Railway Company ("ATSF") (a wholly-

owned svibsidiary of SFP). ATSF i s not now, and has never been, a 

party to this sub-docket proceeding. 

4. SFP objects to the Tus's document reguests to the extent 

they seek documents and information for the time period prior to 

December 23, 1983 (the service date of the Commission's decision 

approving tha SPT voting trust) or subsequent to August 4, 1987 

(the service date of the Commission's order denying the Applicants' 

petition for reconsideration). Actions taken or omitted by SFP 
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prior to December 23, 1983 or subsequent to August 4, 1987 are 

beyond the scope of the issues raised by this reopened proceeding, 

and the Tus's requests are not therefore reasonably calculated to 

lead to the discovery of admissible evidence. 

5. SFP objects to the Tus's document requests insofar as 

they seek the production of documents protected against disclosure 

by the attorney-client privilege or by the attorney work product 

doctrine. 

6. SFP objects to the Tus's document requests insofar as 

they seek the production of proprietary or confidential business 

information of SFP. Without waiving this objection, SFP w i l l agree 

to produce any proprietary or confidential information responsive 

to the Tus's document requests pursuant to an appropriately framed 

Protective Order that safeguards the confidentiality and 

commercially sensitive nature of the requested information. 

7. Subject to and without waiving the foregoing objections 

and subject to SFP's other objections, SFP w i l l respond below to 

the Tus's document requests. 

RESPONSES AND OBJECTIONS TO SPECIFIC DOCUMENT REOUESTS 

Document Recfuest No. 1 

All documents produced to the plaintiffs in Kraus v. Santa Fe 
Southern Pacific Corp. et a l . 

Response to Document Reauest No. 1 

SFP objects to this document request to the extent that i t 

seeks the production of documents not relating to PFE, the fomer 

employer of Sieu Mei Tu, on the ground that i t seeks the production 
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of documents irrelevant to any matter involving the Tus in this 

proceeding and i s not reasonably calculated to lead to the 

discovery of admissible evidence. Subject to these objections and 

i t s other objections, SFP states that i t has located no documents 

responsive to this document request which relate to PFE. 

Document Reauest No. 2 

Minutes of a l l meetings attended by SPTC., ATSF, and SPSF 
CORP. wherein any discussion took place concerning the proposed 
merger between ATSF and SPTC. 

Response to Document Request No. 2 

SFP objects to this document request to the extent that i t 

seeks the production of documents not relating to PFE on the 

grounds that i t i s overly broad and unduly burdensome and that i t 

seeks the production of documents irrelevant to any matter 

involving the Tus in this pro^»eding and is not reasonably 

calculated to lead to the discovery of admissible evidence. 

Subject to these objections and i t s other objections, SFP states 

that i t has located no documents responsive to this document 

request which relate to PFE. 

PQgument Requggt HOt 3 
A l l editions of the Southern Pacific Update, from January 1, 

1980 to December 31, 1989. 

Response to Document Reauest No. 3 

Subject to i t s objections, SFP states that i t has located no 

documents responsive to this aocunent request. 

Document Reauest No. 4 

- 4 -



Document entitled "The Future of the Perishable Business and 
PFE" and a l l exhibits and addenda thereto prepared by Thomas D. 
Ellen, Vice President & General Manager, on or about June 7, 1985. 

Response to Document Reauest No. 4 

Subject to i t s objections, SFP states that i t has located no 

documents responsive to this document reguest. 

Document Reauest No. 5 

All memorandum, minutes, notes, regarding personnel to be 
moved to SPTC offices from PFE, of a l l meetings held wherein said 
subject was discussed from January 1, 1981 to October 30, 1985. 

Response to Document Reauest No. 5 

SFP objects to this document request on the ground that i t i s 

overly broad and un'̂ '.ily burdensome. Subject to this objection and 

i t s other objections, SFP states that i t has located no documents 

responsive to this docvunent reguest. 

Document Reauest No. 6 

All memos from E. E. Clark to T.D. Ellen from January 1, 1985 
to October 30, 1985. 

Response to Document Reauest No. 6 

Subject to i t s objections, SFP states that i t has located no 

documents responsive to this document request. 

Document Reauest No. 7 

Minutes of a l l special and regular Board of Directors meetings 
of PFE from January 1, 1981 to October 30, 1985. 

Response to Document Recmest No. 7 

Subject to i t s objections, SFP s i i t e s that i t has located no 

documents responsive to this document reguest. 

Document Reauest No. 8 
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Document from T. D. Ellen to D. K. McNear and D. M. Mohan 
dated April 2, 1984. 

Response to Document Reauest No. 8 

Subject to i t s objections, SFP states that i t has located no 

documents responsive to this document request. 

Document Reauest No. 9 

Memorandim to T. R. Ashton, from T. C. Wilson, Re: SP's 
Revenue Estimation Process w/P& L implications received by T. D. 
Ellen on or about June 29, 1984. 

Response to Document Reauest No. 9 

Siibject to i t s objections, SFP states that i t has located no 

documents responsive to this dociunent request. 

G. Paul Moates 
Vincent F. Prada 

SIDLEY & AUSTIN 
1722 Eye Street, N.W. 
Washington, D.C. 20006 
(202) 736-8000 

01 CPVinggl 

Respectfully subnitted, 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Kathryn A. Kusske 
MAYER, bROWN & PLATT 
2000 Pennsylvania Avenue, N.W. 
Suite 6500 
Washington, D.c. 20006-1882 
(202) 463-2000 

Attornevs for Santa Fe Pacific Corporation 

DATED: October 15, 1992 
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CERTIFICATE OF SERVICE 

I hereby certify that, on this 15th day of October, 1992, I 

served the foregoing "Responses and Objections of Santa Fe Pacific 

Corporation to Reguest for Production of Documents of Sieu Mei Tu 

and Joseph Z. Tu" by causing a copy thereof to be delivered to each 

of the following in the manner indicated: 

Lee J. Kubby 
Lee J . Kubby, Inc. 
Box 60485 
Sunnyvale, California 94086-0485 
(fiy EXPrggg Kaiil) 
William G. Mzihoney 
Donald F. Griffin 
Highsaw, Mahoney & Clarke, P.C. 
1050 17th Street, N.W. 
Suite 210 
Washington, D.C. 20036 
(fiy wegggnqgr) 
John MacDonald Smith 
Southern Pacific Transportation Company 
819 Southern Pacific Building 
One Market Plaza 
San Francisco, California 94105 

(Bx. rgdgrfll Exprggg) 
Charles Kong 
1017 Brown Street 
Bakersfield, California 93305 
(fî  Fgdgral Exprggg) 

/ 
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PROOF OF SERVICE BY MAIL 
State of California 
County of Santa Clara 

I am and at the time of the service hereinafter men
tioned was a resident of the State of California, County of 
Santa Clara, and at least 18 years old. I am not a party to 
the within entitled action. I am an attorney licensed to prac
tice in the State of California. 

My business address i s Box 60485, Sunnyvale, Califor
nia 94086-0485. On 10-16-92 I deposited in the United States 
mail at Sunnyvale, California, enclosed in a sealed envelope 
and with the postage prepaid the attached 

MOTION OF INJURED PARTY SIEU MEI TU FOR ORDER COMPELLING 
INSPECTION AND PRODUCTION; EXTENTION TIME TO COMPLETE DISCOV
ERY AND SUBMIT EVIDENCE. 

addressed to the persons listed on the attached sheet: 

I declare under penalty of perjury that the foregoing i s true 
and correct, and th. t this declaration was executed on 
lQ-16-92 . 
at Sunnyvale. California. . y^ 

•mmmk 



ATTACHED SHEET 

Honorable Paul S. Cross 
Interstate Commerce Commission 
12th & Constitution Aves. NW 
Washington, DC 20423 

Adrian L. Steel, Jr. 
Mayer, Brown, & Piatt 
2000 Pennsylvania Ave., N.W. 
Washington, D.C.20006 

Southern Pacific Transportation Company 
Southern Pacific Building 
1 Market Plaza #846 
San Francisco, CA 94105-1001 

Atchison Topeka & Santa Fe Railroad Co. 
1700 E. Golf 
Schaumburg, 111 60173-5860 

Donald F. Griffin, Esq. 
Highsaw, Mahoney & Clarke, P.C. 
Suite 210 
1050 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Charles Kong 
1017 Brown Street 
Bakersfield, CA 93005 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSIOl^ 

SANTA FE SOUTHERN PACIFIC CORPORATION-
CONTROL -- SOUTHERN PACIFIC 
TRANSPORTATION COMPANY 

FiOff' 
No. 30 

CONSOLIDATBD NOTION OF BROTHBSHOOD OF NXINTBIIANCB OF 
NAY BNPLOYBS AMD IMTBSIIATIOKAL ASSOCIATIOll OF 

MACHINISTS AMD ABROSPACK WORKBRS TO CCMPBL AMSITBRS 
TO IMTBSROGATORIBS AMD TO OBTAIN PBRNISSIOM TO SBRVB 

REQUBSTS FOR PRODUCTION OF DOCUNBMTS AND OBTAIN BXPBDITBD 
RBSPONSBS THBRBTO 

j r 
HC60FTHESECB6TABV! 

5,6 0C!2 0 « « ^ 
0 ^; -:-|PARTOf 

Willioun G. Mahoney 
Richard S. Edelman 
D f a l d F. G r i f f i n 

HIGHSAW, MAHONEY & CLARKE, P.C. 
1050 17th Street, N.W. 
Suite 210 
Washington, DC 200"o 
(202) 296-8500 

Dated: October 19, 1992 

Attorneys for BMWE and IAMAW 



BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

SANTA FE SOUTHERN PACIFIC CORPORATION--
CONTROL--SOUTHERN PACIFIC 
TRANSPORTATION COMPANY 

Finance Docket 
No. 30400 (Sub-No. 2a.̂  

CONSOLIDATBD MOTION OF BROTHERHOOD OF MAINTENANCE OF 
WAY BMPLOYBS AMD INTBRMATIONAL ASSOCIATION OF 

MACHINISTS AND ABROSPACB WORKBRS TO COMPBL ANSWERS 
TO INTBRROGATORIBS AND TO OBTAIN PERMISSION TO SERVE 

R.̂ QUESTS FOR PRODUCTION OF DOCOMBNTS AMD OBTAIN EXPEDITED 
RBSPONSBS THBRBTO 

On September 25, 1992, the Brotherhood of Maintenance of Way 

Employes ("BMWE") and International Association of Machinists and 

Aerospace Workers ("IAMAW") served by overnight delivery and 

f i l e d t h e i r f i r s t set of interrogatories and informal request for 

production of documents upon the Southern Pacific Transportation 

Company ("SPT"). These discovery requests were accompanied by a 

transmittal l e t t e r to SPT's counsel requesting him to respond to 

BMWE's and IAMAW's counsel during the week of September 28 -

October 2, 1992 i f SPT would not agree to respond to the informal 

request for production of documents.^ SPT's counsel did not 

respond to the transmittal l e t t e r during that week. On October 

16, 1992, counsel f o r BMWE and IAMAW received a l e t t e r dated 

October 12, 19S.. from SPT's counsel s t a t i n g that SPT " w i l l not 

par t i c i p a t e i n informal discovery i n t h i s matter."^ The l e t t e r 

' A copy of the September 25, 1992 transmittal l e t t e r i s 
attached hereto as Exhibit 1. 

• A copy of SPT's l e t t e r of October 12, 1992 i s attached 
hereto as Exhibit 2. 
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added that i f BMWE and IAMAW persisted i n seeking discovery 

against SPT, the c a r r i e r would "strenuously object" to such 

action. In response to SPT's i l l e g a l refusal to respond to 

properly served discovery requests, BMWE and IAMAW respectfully 

submit the following consolidated motion. 

I . SPT IS A PARTY TO THIS PROCEEDING AND MUST RESPOND TO 
THE DISCOVERY REQXTBSTS SERVED BY BMMB ANL IAMAW 

SPT suggests i n i t s October 12, 1992 l e t t e r that i t i s m t a 

party to t h i s proceeding because " [ t ] h e sub 21 proceeding i s 

clearly direc'-ed at the Santa FJ parties ..." SPT's content.ion 

thac i t i s not a party to t h i s proceeding i s frivolous. 

SPT i s a party to the Finance Docket No. 30400 proceeding. 

O f f i c i a l Service L i s t f o r FD 30400 at 41, dated May 30, 1990.' 

SPT also i s a party to t h i s sub-numbered proceeding, both through 

i t s p a r t i c i p a t i o n i n the lead docket, Ry. Labor Executives' 

Ass'n. v. I.C.C. 958 F.2d 252, 256 (9th Cir. 1992) as well as 

i t s own pa r t i c i p a t i o n through the f i l i n g of comments on October 

28, 1988 and reply comments on November 17, 1988 i n t h i s sub-

numbered proceeding. Indeed, i n i t s motion for leave to 

intervene before the Ninth Circuit i n RLEA v. ICC. SPT based i t s 

grounds for intei"vention on the fact that i t was a party to this 

proceeding.* 

' Relevant portions of the May 30, 1990 service l i s t are 
attached hereto as Exhibit 3. 

* A copy of SPT's motion for leave to intervene i n RLEA 
v. ICC i s attached hereto as Exhibit 4. 

^ ^ ^ ^ ^^^jtgtMmtj^ 
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Pursuant to the Commission's discovery procedures, a part'/ 

may serve wr i t t e n interrcgatories upon another party without 

leave of the Commission. 49 C.F.R. § 1114.26(a). As 

demonstrated above, SPT i s a party to t h i s proceeding. BMWE and 

IAMAW, as designated representatives of SPT's employees, are also 

parties to th i s proceeding by v i r t u e of t h e i r absolute ri g h t to 

intervene and participate i n any Commission proceeding that 

affects those employees. 49 U.S.C. § 10328; Bhd. of R.R. 

Trainmen v. Baltimore & O.R.R.. 331 U.S. 519, 52. (1947). 

Accordingly, because SPT i s a party to t h i s proceeding and has 

been served written interrogatories by parties to t h i s 

proceeding, i t i s undtr a legal obligation to either answer the 

interrogatories or object to them. SPT cannot claim that i t i s 

somehow a " t h i r d party" to this proceeding that has no legal 

obligation to respond to discovery requests. 

I I . SPT MUST BE COMPELLED TO RESPOND TO THE REQUESTS FOR 
PRODUCTION OF DOCUMENTS AMD WRITTEN INTERROGATORIES 
SERVED BY BMWE .̂ND IAMAW 

SPT'S only substantive objection to the discovery requests 

served by BMWE and IAMAW i s that the requests are i n some 

unspecified way "oppressive and burdensome". BMWE and IAMAW 

respectfully submit that by f a i l i n g to come forward with any 

specific evidence regarding that assertion, SPT has f a i l e d 

u t t e r l y to demonstrate the "oppressive and burdensome" nature of 

the discovery requests and an order compelling responses should 

issue. Moreover, i n l i g h t of SPT's f l a t refusal to even provide 

specific objections to BMWE's and IAMAW's interrogetories. 
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coupled w i t h the time c o n s t r a i n t s i n t h i s proceeding, SPT should 

be compelled t o answer the i n t e r r o g a t o r i e s w i t h i n 7 days of the 

service date of the order compelling answers. 

BMWE and IAMAW submit that t h e i r narrowly drawn discovery 

requests are not "oppressive and burdensome". Instead they are 

di r e c t e d at the a c q u i s i t i o n of relevant, admissible evidence or, 

at l e a s t , are l i k e l y t o lead t o the discovery of relevant, 

admissible evidence. 49 C.F.R. § 1114.21(a). 

I n a decision served June 18, 1992, the Commission reopened 

t h i s proceeding "to give SPT employees (as a class) an 

opportunity t o demonsti'ate t h a t they were adversely a f f e c t e d as a 

d i r e c t consequence of actions taken or orders issued by SFSP i n 

contemplation of the proposed [Atchison, Topeka & Santa Fe 

Railway Company] ATSF-SPT merger." June 18, 1992 Decision at 3. 

BMWE and IAMAW served i n t e r r o g a t o r i e s and requests f o r the 

production of documents upon Santa Fe P a c i f i c Corporation 

("SFP"), the successor i n i n t e r e s t t o Santa Fe Southern P a c i f i c 

Corporation ("SFSP"). Some of the documents produced showed a 

w r i t t e n communication between SPT and SFSP regarding the manner 

i n which SPT could best prepare i t s e l f f o r a merger w i t h the 

ATSF. Accordingly, on September 25, 1992, BMWE and IAMAW served 

discovery requests upon SPT seeking i n f o r m a t i o n held only by SPT 

regarding the aforementioned w r i t t e n communications. 

"Discovery should r e s u l t i n an adequate exchange of relevant 

data." SP/SSW Switching Charaes on Carloads of Grain a t Kansas 

Ci t y . No. 40178, 1989 ICC LEXIS 286 at {*5}, June 5, 1989. 
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Moreover, the scope of discovery allowed is based, at least in 

part, on the novelty of the issues presented. Id. at {*4}. In 

this proceeding, r.he Commission seeks evidence of adverse affect 

upon SPT employeps caused by SFSP.^ In order to develop an 

adequate factual record, BMWE and IAMAW need information related 

to SPT actions that appear related to written communications 

between SPT and SFSP. BMWE's and lAMAi^'s carefully drawn 

discovery requests clearly perform thac function. 

Interrogatory Number 1 relates to a written communication 

between the CEO of SPT, Mr. McNear and the CEO of SFSP, Mr. 

Schmidt, that raises tl^o inference that the force reductions 

taken by SPT were designed to f a c i l i t a t e the impending SPT-ATSF 

merger. The interrogatory 'joeks to determine i f any of the 

separated employees were represented by either BMWE or IAMAV7, 

where those employees were located, the terms of their separation 

and the entity that funded the separation. If BMWE or IAMAW 

represented employees were in this group, the terms of their 

separations are important so that they can be measured against 

standard Commission-imposed protective conditions in 

discretionary protection proceedings. Moreover, the entity that 

paid the separations is relevant to a determination of SFSP 

involvement in the implementation of the separation offers. 

Accordingly, Interrogatory Number 1 meets the relevance standards 

^ Collusion between SPT and SFSP regarding the 
elimination of non-agreement positions in anticipation of the 
proposed SPT-ATSF already has been estsJalished. Kraus v. Santa 
Fe Southern Pacific Corp.. 878 F.2d 1193 (9th Cir. 1989). 
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of 49 C.F.R. § 1114.21(a). Moreover the i n t e r r o g a t o r y i s neither 

oppressive nor burdensome because i t seeks information t h a t 

should be kept as a matter of course i n SPT's personnel records 

and does not r quire SPT t o create a new data base s o l e l y t o 

respond t o the i n t e r r o g a t o r y . See. San Antonio. Texas v. 

Bur l i n g t o n Northern R.R.. No. 36180, 1986 ICC LEXIS 56 at {*19}, 

November 24, 1986. 

In t e r r o g a t o r y Number 2 seeks the i d e n t i t y and l o c a t i o n of 

tnose IAMAW represented employees l a i d o f f i n A p r i l and May, 

1985. I n t e r r o g a t o r y Number 3 seeks s i m i l a r information regarding 

BMWE represented employees l a i d o f f i n the f i r s t quarter of 1985. 

In t e r r o g a t o r y Number 4 seeks the i a e n t i f i c a t i o n of those routes 

SPT sought t o emphasize i n a n t i c i p a t i o n of the proposed merger. 

These requestr are rel a t e d Lo the a s s e r t i o n contained i n Mr. 

McNear's l e ^ t ^ r of June 18, 1§8S .iddrr-saed t o Mr. Schmidt 

regarding steps taken by SPT t o enhance i t s value as a merger 

partner w i t h ATSF. BMWE and IAMAW submit t h a t t h i s information 

i s relevant t o the issue regarding SFSP's d i r e c t i o n of SPT's 

operations during the pendency Oi; the v o t i n g t r u s t . 

I n t e r r o g a t o r y Number 5 i s relevant because the abolishments 

i n question appear t o have been undertaken i n response t o an SFSP 

i n q u i r y regarding ways i n which t o reduce the f i n a n c i a l d r a i n of 

the Northwestern P a c i f i c Railroad ("NWP") on SPT's operations.' 

Again, t h i s i n t e r r o g a t o r y i s r e l a t e d t o the issue of SFSP's 

' NWP i s a wholly owned subsidiary of SPT. Southern 
P a c i f i c Trans. Co.--Merger Exemption--NorthweHt-ern P a c i f i c R.R.. 
Finance Docket No. 32156, served October 8, 1992. 
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dire c t i o n of SPT's operations during the pendency of the merger 

application. 

Finally, BMWE and IAMAW also informally requested that SPT 

produce those "workpapers" used in the preparation of SPT's 

response to questions prepared by SFSP and transmitted to SPT via 

tne Trustee. BMWE and IAMAW asked SPT to promptly notify them i f 

the carrier would not voluntarily comply with the request, 

however SPT dr,layed giving any response to the request until 15 

days after srrvice and then responded in a non-expeditious 

manner. In light of the procedural scheduled implemented in this 

proceeding, a schedule known to SPT, its dilatory method of 

responding to the discovery requests is outrageous and 

unsupported bv an Commission rule or precedent. Therefore, BMWE 

and IAMAW respectfully move the Commission for leave to f i l e the 

already served request and further request the Commission to 

order SPT to respond within 7 days of service of the order 

permitting leave to f i l e . ^ Moreover, in light of the time 

constraints in this proceeding, BMWE and IAMAW respectfully 

request that the Commission order SPT to produce the documents at 

the offices of counsel for BMWE and IAMAW. 

The documents requested are d i r e c t l y related to the answers 

given by SPT to the Trustee i n response to those questions posed 

' BMWE and IAMAW also note that i t could be argued that 
no such motion for leave to serve requests f o r production of 
documents i s necessary since unlimited discovery previously was 
approved by the Commission i n the lead docket. However, i n an 
abv lance of caution, BMWE and IAMAW are making a specific 
request for leave to serve requests for production of documents 
here. 
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by SFSP and tra n s m i t t e d t o SPT by the Trustee. Therefore, the 

documents used t o prepare answers t o those questions c l e a r l y are 

relevant t o the issue of SFSP d i r e c t i o n of SPT operations during 

the pendency of the merger a p p l i c a t i o n . 

BMWE and IAMAW r e s p e c t f u l l y submit t h a t the foregoing 

demonstrates the relevance of the discovery requests served by 

them upon SPT. The requests are based on mat e r i a l s produced 

e a r l i e r by SFP i n response t o discovery requests. These new 

requests upoa SPT are tightly drawn, related to relevant "leas of 

i n q u i r y and cannot be considered "oppressive and burdensome" 

under any circumstance. Accordingly, SPT must be compelled t o 

response t o these discovery requests i n an expedited manner. 

I I I . THE COMMISSION HAS JURISDICTION OVER SPT IN THIS 
PROCEEDING 

SPT also contends that there i s no l e g a l basis f o r an order 

from the Commission compelling SPT t o respond t o BMWE's and 

IAMAW's discovery requests. Again, t h a t contention i s f r i v o l o u s . 

There can be no doubt t h a t SPT i s a r a i l c a r r i e r over which the 

Commission has j u r i s d i c t i o n . 49 U.S.C. § 10501. Moreover, there 

can be no dispute t h a t t h i s proceeding i s a c o n t i n u a t i o n of the 

lead docket, a docket where the Commission not only had 

j u r i s d i c t i o n over SPT, but SPT was a p a r t y of record. F i n a l l y , 

i n comments f i l e d i n t h i s proceeding on October 28, 1988, SPT 

stated(Comments at 3-4, emphasis added): 

SPT believes th a t any f a c t issues concerning 
alleged v i o l a t i o n of the v o t i n g t r u s t or the 
Commission's orders and r e g u l a t i o n s p e r t a i n i n g t h e r e t o , 
may pro p e r l y be reviewed by the Commission. SPT agrees 
t h a t t h i s Commission has re t a i n e d - j u r i s d i c t i o n t o 



examine such claims bv v i r t u e of i t s orders p r e v i o u s l y 
entered. 

When the Railway Labor Executives Association ("RLEA") 

subsequently f i l e d a p e t i t i o n to review the Commi&sion's decision 

of February 9, 1989 i n t h i s proceeding, SPT intervened i n the 

proceedings at the Ninth C i r c u i t . SPT d i d not r a i s e any 

challenge t o the Commission's j u r i s d i c t i o n over i t i n t h i s 

proceeding. Simply put, i t i s now the law of the case t h a t the 

Commission has j u r i s d i c t i o n over SPT i . i t h i s proceeding. C i t y of 

Cleveland v. Federal Power Comm.. 344, 346 (D.C. Cir . 1977). 

CONCLUSION 

Based upon the foregoing, BMWE and IAMAW r e s p e c t f u l l y 

request t h a t the Commission order: (1) SPT t o answer the 

i n t e r r o g a t o r i e s p r e v i o u s l y served upon i t w i t h i n 7 days of the 

service date of the order compelling answers; (2) grant BMWE and 

IAMAW leave t o serve requests f o r production of documents; and 

(3) order SPT t o respond t o the requests f o r production of 

documents w i t h i n 7 days of the service date of the order g r a n t i n g 

leave t o serve the requests f o r production of documents. 

Respectfully submitted, 

Dated: October 19, 1992 

Willicun G. Mahoney 
Richard S. Edelman 
Donald F. G r i f f i n 
HIGHSAW, MAHONEY & CLARKE, P.C. 
1050 17th Str e e t , N.W. 
Suite 210 
Washington, DC 20036 
(202) 296-8500 

Attorneys for BMWF and IAMAW 



CBRTIFICATB OF SERVICE 

I hereby c e r t i f y t h a t today I ser/ed copies of the foregoing 

upon the f o l l o w i n g by overnight mail d e l i v e r y t o : 

Wayne Bolio, Esq. 
Southern P a c i f i c Transportation Company 

819 Southern P a c i f i c Bldg. 
One Market Plaza 

San Francisco, CA 94105 

Lee J. Kubby, Esq. 
P.O. Box 60485 

Sunnyvale, CA 94086-0485 

Jerome F. Donohoe, Esq. 
Santa Fe P a c i f i c Corporation 

1700 East Golf Road 
Schaumburg, I L 60173 

Guy V l t a l l o , Esq. 
The Atchison, Topeka & Santa Fe Railway Company 

1700 East Golf Road 
Schaumburg, I L 60173 

and by hand d e l i v e r y t o : 

Adrian Steele, Esq. 
MAYER, BROWN & PLATT 

2000 Pennsylvania Avenue, N.W. 
Washington, DC 20006 

Vincent Prada, Esq. 
SIDLEY & AUSTIN 

1722 Eye Street, N.W. 
Washington, DC 20006 

Donald F. G r i f f i n 

Dated: October 19, 1992 
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September 25, 1992 

via overnight delivery 

John MacDonald Smith, Esq 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 
819 Southern Pacific Bldg. 
One Market Plaza 
San Francisco, CA 94105 

Re: Finance Docket No. 304(X) (Su -No. 21), Santa Fe Southern Pacific 
Corp."Control--Southern Pacific Trans. Co. 

Dear Mr. Smith: 

Enclosed are interrogatories and informal requests for the production of 
documents served by the Brotherhood of Maintenance of Way Employes (BMWE) 
and International Association of Machinists and Aerospace Workers (IAMAW). If 
Southern Pacific Transportation Company will not agree to respond to the Informal 
document requests, please contact my colleague, Richard S. Edelman, as soon as 
possible next week so that BMWE and IAMAW may present a motion seeking leave 
to serve document production requests to Judge Cross as expeditiously as 
possible. 

Sincerely, 

HIGHSAW, MAHONEY & CLARKE, P.C. 

By: 
Donald F. Griffin 
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October 12, 1992 

(415) 541-2057 

Richard S. Edelman, Esq. 
Highsaw, Mahoney & Clarke, P.C. 
1050 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Re: Finance Docket No. 30400 (Sub-No. 21), Santa Fe 
Pacific Corp.—Control— Southern Pacific Trans. Co. 

Dear Mr. Edelman: 

Your letter dated September 25, 1992 to John MacDonald Smith 
has been referred to me for reply. The sub 21 proceeding is 
clearly directed at the Santa Fe parties, and Southern Pacific will 
not participate in informal discovery in this matter. 

I should also add that i f you should endeavor to seek a formal 
discovery order against Southern Pacific, we shall at that time 
strenuously object to the reguest on various grounds including both 
the legal basis for an Order against Southern Pacific and the 
oppressive and burdensome scope of the inquiry you propose. 

Very truly yours. 
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I, NORETA R. McGEE, Secretary of the INTERSTATE 

IRCE COMMISSION, do hereby certify that the attached is 

copy of the Parties to the Proceeding in Finance Docket 

I40d, Santa Fe Southern Pacific Corporation Control-

icrn Pacific Transportation Company, as of May 22, 

he original of which is now on f i l e and of record in 

ice of s<>id Commission. 

Jntrrtftate Commerce CommiMion 
nacbington. B.C. 20423 

IN WITNESS WHEREOF I have 

hereunto set my hand and 

affixed the Seal of said 

Commission t his Z^F^day 

of Kay, A.D., 1990 

SECRETARY OF THE INTERSTATE 
COMMERCE COMMISSION 

mm mm 
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C . Y. HARVEY 
JOHN NacDONALO SMITH 
ROBERT S. BOGASON 
South«rn P a c i f i c Building 
On* Market Plaza 
San PranciscOf CA 94105 
(415)541-1756 
Attorneys for Southern P a c i f i c 
Transportation Company 

UNITED STATES COURT OF APPEAL 
POR THE NINTH CIRCUIT 

RAILWAY LABOR BXECUTIVBS' ASSOCIATION, 

INT<;RNATI0NAL ASSOCIATION OP MACHINISTS 
AND AEROSPACE WORKBRSi 

D i s t r i c t Lodge No. 19 

and 

UNITED TRANSPORTATION UNION, 
General Committee of Adjustment GO-887 

Pet i tioners# 

INTERSTATE COMMERCE COMMISSION* 

and 

UNITED STATES OP AMERICA, 

Reapondente. 

No. 89 70134 

MOTION POR LEAVE TO INTERVENE 

Southern P a c i f i c Transportation Company ("SPT") hereby moves 

t h i s court for leave to intervene in the captioned proceeding in 

which review i s sought of a decision served by the Interstate 

Commerce Commission ("ICC") on February 9, 1989, in Santa Pe 



- 2 -

Soothern Pac i f i c Corporation—Control—Southern P a c i f i c 

Transportation Company, Finance Docket No. 30400 (Sub-No. 21). 

In aupport of th i s motion SPT avers that i t was a party to 

the proceedings In ICC Finance Docket No. 30400 (Sub-No. 21) . An 

order of court setting aside or modifying the ICC decision under 

review could have the potent ial for adversely af fect ing the 

SPT. SPT l a , therefore, e n t i t l e d to Intervene as of r ight 

pursuant to 28 U . S . C . i 2348. 

Por the foregoing reasons, SPT respectful ly prays that this 

Court grant leave to Intervene In t h i s review proceeding. 

Reapectfully submitted, 

JOHN MacDONALD SMITH 
ROBERT S. BOGASON 

Southern P a c i f i c Building 
One Market Plaza 
San Pranc'iaco, CA 94105 
(415)541-1756 

Attorneys for Southern P a c i f i c 
Transportation Company 



Cert i f icate of Service 

John MacDonald Smith, an attorney, hereby cert i f ies that he 
caused to be mailed by prepaid f i r s t claas postage a copy of the 
foregoing Motion for Leave to Intervene to each of the 
following: 

Hon. Richard Thornburgh 
Attorney General 
Department of Justice 
Constitution Avenue between 9th i 10th 

Streets, N.W. 
Waahington, D.C. 20530 

Hon. Samuel Skinner 
Secretary of Transportation 
400 7th Street, N.W. 
Washington, D.C. 20590 

William G. Mahoney 
John O'B. Clarke, J r . 
Donald P. Griffin 
Highway 4 Mahoney, P.C. 
1050 17th Street, N.W. 
Washington, D.C. 20036 

Jermone P. Donohoe 
Gary L. Crosby 
Richard E. Welcher 
Michael A. Smith 
John J. Pleps 
Santa Fe Southern Pacific Corp. 
224 South Michigan Avenue 
Chicago, IL 60604 

Robert S. Burk 
Interstate Commerce Commission 
12th Street 4 Constitution Avenue, N.W. 
Washington, O.C. 20423 

Dated this 2nd day of May, 1989, at^San Prancisco, California. 

/John MacDonald Smith 
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\ BEFORE T H E 

INTERSTATE COMMERCE COMMISSIO: 

SA.NrA FE SOUTHERN PACIFIC CORPORATION— 
CONTROL—SOUTHERN PACIFIC 
TRANSPORT;^TION COMPANY 

Finance Doch«.t 
No. 30400 (Sub-No. 21) 

BMWB/IANAWB'S FIRST SET OriNTBRKOOATGRZBS 
AND IMrORNAL REQUEST POR PRODaCTIOM OF D0CUMB1IT8 

TO SOUTHERN PACIFIC TRANSPORTATION CONPAMT 

The Brotherhood of Maintenance of Way Employes ("BHWE") and 

the International Association of Machinists and Aerospace Workers 

("IAMAW") respectfully serve through counsel, pursuant to 49 

C.F.R. §1114.26, the following interrogatories upon the Southern 

Pacific Transportation Company. Responses to these 

interrogatories and informal document requests should be served 

upon counsel for BMWE and IAMAW: HIGHSAW, MAHONEY & CIARKE, P.C, 

1050 17th Street, N.w., Suite 210; Washington, DC 20036; f i f t e e n 

- (15) days after service of the foregoing. BMWE and IAMAW are 

w i l l i n g to agree to the imposition of a reasonable protective 

order, similar to that imposed by the Commission i n t h i s 

proceeding i n an order served September 3, 1992. 

DEFINITIONS 

(1) ComD^nication: The term "communication" means the 

transmittal of information (in the form of facts, ideas, 

inquiries or otherwise). 

(2) Document: The term "document" is defined to be synonymous 

in meaning and equal in scope to the usage of t h i s t em In 



Federal Rule of Civ i l Procedure 34(a). A draft or non-

identical copy is a separate document within the aeaning of 

this term. 

(3) Identify (With Respect to Persons): When refavring to a 

person, "to identify" means to give, to the extent known, 

the person's full name, t i t l e , present or last known 

address, and when referring to a natural person, 

additionally, the present or last known place of employnent. 

Once a person has been identified in accordance with the 

subparagraph, only che napc of that person need be listed in 

response to subsequent discovery requesting the 

identification of that person. 

(4) Identify (With Respect to Docufflents): When referring to 

documents, "to identify" weans to give, to the extent kno%#n, 

the (i) type of document; ( i i ) general subject matter; ( i i i ) 

date of the document; and (iv) author(s), addressee(s) and 

recipient(s). 

(5) Identify (With Respect to Communications): When referring 

to communications, "to identify" means to give, to the 

extent known, the (i) type of communication; ( i i ) general 

subject matter; ( i i i ) date of the communication; (iv) the 

person communicating and the person communicated to. 

(6) Person: The term "person" i s defined as any natural person 

or any business, legal or governmental entity or 

association. 

(7) Concerning; The term "concerning" means relating to, 

referring to, describing, evidencing or constituting. 



(8} ATSF: The term "ATSF" means the Atch.'.son, Topeka and Santa 

Fe Railway Company, i t s officers, director0>, employees, 

agents, partners, corporate parent, subsidiaries, a f f i l i a t e 

and predecessors. 

(9) SPT: The term "SPT" means the Southern Pacific 

Transportation Company and the St. Louis Southwestern 

Railway Company, t h e i r o f f i c e r s , directors, employees, 

agents, partners, corporate parent, subsidiaries, 

a f f i l i a t e s and predecessors. 

(10) SFSP: The term "SFSP" means the Santa Fe Southern Pacific 

Corporation, i t s o f f i c e r s , directors, employees, agents, 

partners, corporate parent, subsidiaries, a f f i l i a t e s and 

successors. 

(11) BMWE: The term "BMWE" means the Brotherhood of Maintenance 

of Way Employes, i t s o f f i c e r s , directors, employees and 

agents. 

(12) IAMAW: The term "IAMAW" means the International Association 

of Machinists and Aerospace Workers, i t s o f f i c e r s , 

directors, employees and agents. 

(13) ICC: The term "ICC" means the Interstate Comnerce 

Commission. 

(14) Maintenance of Way Department: The term "maintenance of way 

department" means that subdivision of either the SPT or ATSF 

concerned with the construction, repair a.~d other 

maintenance of the track, roadbed, appur'::enant structures 

and bridges of each carrier. 
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agents, partners, corporate parent, subsidiaries, a f f i l i a t e 
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(11) BMWE: The term "BMWE" means the Brotherhood of Maintenance 

of Way Employes, i t s o f f i c e r s , directors, employees and 
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Commission. 
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concerned with the construction, repair a.-d other 

maintenance of the track, roadbed, appur'::enant structures 

and bridges of each carrier. 
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(15) Maintenance of Way EmployeeCs): The term "maintenance of 

way employee(s) means those employees working In the 

maintenance of way department. 

(16) Maintenance of Equipment Departnent: The term "maintenance 

of equipment department" means that subdivision c i either 

the SPT or ATSF concerned with the construction, j.ebuildlng, 

repair and maintenance of locomotives and r o l l i n g stock of 

each of the carriers. 

(17) Maintenance of Equipment F a c i l i t i e s : The term "maintenance 

of equipment f a c i l i t i e s " means those locations where the 

construction, rebuilding, repair and maintenance of 

locomotives and other r o l l i n g stock are or were performed on 

a regular and recurring basis. 

(18) Maintenance of Eqi^ipment Employee(s): The texnn "maintenance 

of equipment employee(s)" means those employees working in 

the maintenance of equipment department. 

(19) SPT - ATSF Nerger: The term "SPT - ATSF merger" means tho 

transaction that was the subject of the primary application 

in ICC Finance Docket No. 30400. 

(20) Rulds of Construction: The following rules of construction 

apply to a i l discovery requests: 

(a) All/Each; the terms " a l l " and "each" shall be 

construed as a l l and each; 

(b) And/Or; the terms "and" and "or" shall be 

construed either disjunctively or conjunctively as 

necessary to bring within the scope of the 
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Interrogatory a l l responses that night otherwise be 

construed to be outside of Ito scope, 

(c) Nunber; the use of the singular fom of any word 

Includes the plural and vice versa. 

(21) Time Period Covered By Interrogatories: The t i n e period 

coverea by these interrogatories runs from December 23, 1983 

u n t i l October 13, 1988. 

(22) Trustee of the Voting Trust: means the Valley National Bvnk 

of Arizona. 

INSTRUCTIONS 

A. I f exact data cannot be supplied i n answering any 

Interrogatory that calls for a numerical response, SPT 

rhould provide i t s best estimate of the data requested, 

indicate that t h i s has been done by notation ("est.") i n 

conjunction with the response, and describe the basis upon 

which the estimate was derived. In addition, state whern 

the precise information can be found, including 

i d e n t i f i c a t i o n of each knowledgeable person and of a l l 

documents which contain the precise information or from 

which i t can be derived. 

B. I f SPT cannot answer any part of any Interrogatory i n f u l l , 

after exercising due diligence to secure the infomation to 

do so, SPT should so state and answer to the extent 

possible, specifying i t s i n a b i l i t y .̂o answer the remainder, 

and stating whatever infomation or knowledge they nave of 

each unanswered part. 
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i d e n t i f i c a t i o n of each knowledgeable person and of a l l 

documents which contain the precise information or from 

which i t can be derived. 

B. I f SPT cannot answer any part of any Interrogatory i n f u l l , 

after exercising due diligence to secure the Infomation to 

do so, SPT should so state and answer to the extent 

possible, specifying i t s i n a b i l i t y .̂o answer the remainder, 
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F. 

Should SPT assert a privilege or vo^^^gduck protection for 

any documents o»* communications abbu^^SKich infomation i s 
..yM?̂ .: X' ' ^ 

recjuested by any of the following Interrogatories and 

Document Requests, SPT shall identlfylsuch documents and 

communications (including a brief description of the sxibject 

matter of any such docum«'nt or communJ.cation), state the 

ground on which the asserted pr i v l l e g u rests, and state 

facts establishing the foundation of the asserted privilege. 

These Interrogatories and Document Req[uest8 are continuing 

in character, so as to require SPT to f i l e supplementary 

answers unoer the circumstances described i n 49 C.F.R. S 

1114.29(a)-(b) . Where knowledge or infomation i n the 

pofrtsession of SPT i s requested, such requests include the 

knowledge of i t s employees, agents, :representatlves and 

consultants. 

Where these Interrogatories seek information as to the 

existence or content of any document, the furnishing of a 

true and ..egible copy of such document w i l l be accepted as 

an adequate reply to the Interrogatory. 

BMWE and IAMAW reserve the right to serve further discovery 

requests i n t h i s proceeding. 

INTERROGATORIES AND INFORMAL DOCUMENT 
PRODUCTION REQUESTS ADDRESSED TO SPT 

Were any of the "over tvo thousand agireement personnel** 

eliminated from SPT payrolls through \oluntary separations 

referenced on Page 3 of a letter dated October 1, 1986 fron 



2. 

D. K. McNear to John J. Schmidt represented by either BMWE 

or IAMAW? 

a. I f the answer i s yea, i d e n t i f y by number and location 

those BMWE or IAMAW represented employees eliminated 

from SPT pviyrolls. 

b. Identify the terms of the separations offered t o the 

BMWE or IAMAW employees. 

c What entity provided the monies used to pay for the 

separation of these employees? 

Identify by number and location those machinist positions of 

the 465 Maintenance of Equipment employees positions reduced 

by SPT during April and May, 1985 referenced on page 2 of 

the memo dated June 18, 1985 from D. K. McNear addressed to 

J. J. Schmidt. 

Identify by number and location those 150 Maintenance of Way 

maintenance forces reduced by SPT during the f i r s t quarter 

of 1985 referenced on page 3 of the memo dated June 18, 1985 

from D. K. McNear addressed to J. J. Schmidt. 

Identify the "core routes" of the SPT refer-enced on page 3 

of the memo dated June 18, 1985 fro.T, D. K. McNear addressed 

to J. J. Schmidt. 

Iden^:Lfy by name and last known address, those BMWE 

represented Maintenance of Way personnel working on the 

Northwestern Pacific Railroad whose positions were abolished 

during March and April of 1985. 



6. Produce a l l documents prepared by, produced for or r«vi«vad 

by SPT, i t s officers, agents, and employees, in connection 

with the preparation of answers to questions franed by SPSF 

and transmitted co SPT via the Voting Trust Trustae in 1985. 

Respectfully submitted. 

wflllam G. Mahoney 
John O'B. Clarke, . ^ i . 
Richard s. Edelman 
Donald F. Griffin 

HIGHSAW, MAHONEY t CLARKE, P.C. 
1050 17th Street, N.W. 
Suite 210 
Washington, D.C. 20036 

Attorneys for BMWE and lAHAW 

Dated: September 25, 1992 
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CBRTIFICATB OF SBSVIC8 

I hereby certify that today I served copies of the foregoing 

upon the following by overnight mall delivery to: 

John MacDonald Smith, Esq. 
Southern Pacific Transportation Company 

819 Southern Pacific Bldg. 
One Market Plaza 

San Francisco, CA 94105 

and by f i r s t class mail delivery t o: 

Jerome F. Donohoe, Esq. 
Santa Fe Pacific Corporation 

1700 East Golf Road 
Schaumburg, IL 60173 

Guy v i t e l l o , Esq. 
The Atchison, Topeka & Santa Fe Railway Company 

1700 East Golf Road 
Schaumburg, IL 60173 

Kathryn Kur.ske, Esq. 
MAYER, BROWN & PLATT 

2000 Pennsylvania Avenue, N.W. 
Washington, DC 20006 

Vincent Prada, Esq. 
SIDLEY i AUSTIN 

1722 Eye Street, N.W. 
Washington, DC 20006 

Donald F. G r i f f i n 

Dated: September 25, 1992 
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By H n̂d 

The Honorable Sidney L. Strickland 
Secretary 
Interstate Commerce Commission ' 
12th Street and Constitution Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 30400 (Sub-No. 21), 
Santa Fe Southern Pacific Corporation — 
Control -- Southern Pacific Transportation Company 

De.ir Secretary Strickland: 

Enclosed please find, for f i l i n g with th^Commission, the 
originals and eleven copies of (i) the Responses and Objections of 
Santa Fe Pacific Corporation to Request for Production of Documents 
of BMWE and IAMAW and (11) Santa Fe Pacific Corporation's F i r s t Set 
of Interrogatories^ aud Infomal Requests for Production of 
Documents Addressed to BMWE and IAMAW in the above-referenced 
matter. Please timc^and date stamp one copy of each and return i t 
to our messenger. /7j<̂ 3 7^ 

Please c a l l me i f you have any questions regarding the 
enclosed materials. Thank you for your assistance. 

Sincerely yours, 

Erika Z. Jones 

Counsel for Santa Fe Pacific 
Corporation Enclosures 

cc: Honorable Paul S. Cross 
Donald F. Griffin, Esq. 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. 30400 (SUB-NO. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMP^¥-, 

SANTA FE PACIFIC CORPORATION'S FIRST SET^ V>7-rTTr^^'' 
OF INTERROGATORIES AND INFORMAL REQUESTS FOR^'icnj_li^ 

PRODUCTION OF DOCUMENTS ADDRESSED TO BMWE AND TAMAW 

G. Paul Moates 
Vincent F. Prada 
SIDLEY 6 AUSTIN 
1722 Eye Street, N.W. 
Washington, D.C. 20006 
(202) 7o - 8 0 0 0 

01 Counsel 

I Cfx i c i l t 

Erika Z. Jones 
Adrian L. Steel, J r . 
Kathryn A. Kusske 
MAYER, BROWN 6 PLATT 
2000 Pennsylvania Ave., N.W. 
Washington, O.C. 20006 
(202) 463-2000 

Attorneys f o r Santa Fe P a c i f i c Corporation 

DATED: September 1, 1992 



BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. 30400 (SUB-NO. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

SANTA FE PACIFIC CORPORATION'S FIRST SET 
OF INTERROGATORIES AND INFORMAL REQUESTS FOR 

PRODUCTION OF DOCUMENTS ADDRESSED TO Bl'ME AND IAMAW 

Pursuant to 49 C.F.R. SS 1114.21 and 1114.26, Santa Fe 

Pa c i f i c Corporation (formerly Sanca Fe Southern Pa c i f i c Corpora

tion) ("SFP") hereby submi*«? the following interrogatories and 

informal requests for production of documents aidressed individu

a l l y and j o i n t l y to the Brotherhood of Maintenance of Way Employ

es ("BMWE") and the International Association of Machinists and 

Aerospace Workers ("IAMAW") (jo i n t l y referred to herein as 

"BMWE/IAMAW"). 

These interrogatories and informal document requests 

are to be answered separately by of f i c e r s or agents of BMWE and 

IAMAW competent to t e s t i f y on their behalf, separately and f u l l y 

in writing. Answers to these interrogatories and document 

requests should be served on the undersigned counsel for SFF 

within 15 days after service of this document. 



DEFINITIONS 

I . "ATSF" K«eans The Atchison, Topeka and Santa Fe 

Railway Company and any of i t s a f f i l i a t e s , subsidiaries or 

predecessors. 

I I . "BMHE" means the Brotherhood of Maintenance of Way 

Employes and any of i t s a f f i l i a t e s , locals, subsidiaries, o f f i 

cers, directors, agents, representatives, employees or members. 

I l l * "Concernina" a subject means making a statement 

about, discussing, describing, reflecting, relating to, referring 

to, dealing with, consisting cf, constituting, comprising, or in 

any way concerning, in whole or in part, the subject. 

IV. "Date" means the exact day, month and year, i f 

ascertainable, oi., i f not, the best approximation (including 

relationship to other events). 

v. "Document" means any writing or other compilation 

of infomation, whether handwritten, typewritten, printed, re

corded, or produced •»r reproduced by any process, including but 

not limited to: intra-company or other communications; business 

records; f i l e s ; agreements; statements; pleadings; contracts; 

correspondence; letters; messages; telex messages; telegrams; 

facsimile transmissions; memoranda; studies; directives; manuals; 

printed foms; bulletins; tabulations; projections; summaries or 

records of telephone or personal conversations or interviews; 

reports; calendars; scrapbooks; journals; diaries; log books; 

notes; notebooks; forecasts; photocopies; photograpt.s; photo

graphic negatives; maps; tape recordings; wire recordings; com- Il 
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puter tapes; computer discs; computer programs; computer print

outs; delta processing cards; a l l other photographic and retriev

able data (whether encoded, taped or coded electronically, elec

tromagnetically or otherwise); computer models; s t a t i s t i c a l or 

financial statements; accounts; data sheets; forms; graphs; 

charts; sketched; note charts; plans; drawings; tracings; blue

prints; minutes or records or summaries of meetings or confer

ences; expressions or statements of policy; l i s t s of persons 

attending meetings or conferences; opinions or reports or summa

ries of negotiations or investigations; brochures; newspapers; 

newsletters; magazines; periodicals; books; opinions or reports 

cf consultants; pamphlets; advertisements; circulars; trade or 

other letters; press releases; comments; cataloguer.; drafcs; 

revisions of drafts; invoices; vouchers; receipts; orders; and, 

original or preliminary notes and any marginal notes or comments 

on any of the foregoing items. 

Further, the term "document" includes: 

(a) Basic records and summaries of such records 

(including computer runs); 

(b) Original versions and copies that differ in 

any respect from original versions; and 

(c) Documents in the possession of BMWE and/or 

IAMAW and documents in the possession of consultants or 

other persons that have assisted BMWE and/or IAMAW in 

connection with this proceeding. 
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VI. "IAMAW" means the International Association of 

Machinists and Aerospace Workers and any of i t s a f f i l i a t e s , 

locals, subsidiaries, officers, directors, agents, represen

tatives, employees or members. 

VII. "Identify" or "state the identity of" means: 

A. When used with respect to a per;;on (whether as 

part of an identification of a document or oral communica

tion or otherwise), to state his or her f u l l name, job t i t l e 

and business address and a description of his or her duties 

and responsibilities; 

B. When used with respect to a corporation or other 

legal entity, to state the f u l l name, address and State of 

incorporation or formation, and the identity of the per

son (s) who acted on behalf of such entity with respect to 

the subject matter of the Interrogatory; 

C. When used with respect to a document, to state (i) 

the type of document fe.g.. letter, memorandum, telex, 

contract, calendar pad, report), ( i i ) the number of pages, 

t i t l e , author, a l l addressees and actual recipients (includ

ing "cc:" and "bcc:" recipients), date, subject line or 

"re:" line, and ( i i i ) a description of the subject matter 

and content of the document; 

D. When used with respect to a document: 

1. Known to have existed but no longer existing, 

to state the identity of i t s last known custodian, and 
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the date on and circumstances under which the docximent 

was lost, destroyed or otherwise became unavailable; 

2. Once but no longer in the possession, custo

dy and control of BMWE and/or IAMAW, to state the date 

on and circumstances under which the document was 

disposed of, destroyed, surrendered by or otherwise 

left the possession, custody and control of BMWE and/or 

IAMAW, the identity of i t s present (or last known) 

custodian and the location of such document, i f known; 

E. When used with respect to documents, to provide 

information in sufficient dttail to enable a party or person 

to whom a subpoena i s directed to identify fully the docu

ment to be produced, anc" to enable SFP to determine that 

such document, v/hen produced, is in fact the document so de-

scrihod; 

F. When used with re.-spect to oral communications, to 

stare the date of such communications, the identity of each 

party to the communication, the place at which each party 

was located, the substance thereof and the method of such 

communication fe.g.. in person or by telephoi e). 

VI I I . "Person" means any natural person, any business 

entity (whether partnership, association, cooperative, propri

etorship or corporation), and any government entity, department, 

administration, agency, bureau or political subdivision thereof 

and every other type of organization or entity. 
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IX. "Produce" means to make legible, complete and 

exact copies of a l l responsive documents which are to be sent, 

via f i r s t - c l a s s mail or messenger, to the undersigned counsel for 

SFP. Any request to produce is without prejudice to the right to 

request an order requiring production of documents. 

X. "SFP" means Santa Fe Pacific Corporation and any of 

i t s a f f i l i a t e s , subsidiaries or predecessors (including Sanca Fe 

Southern Pacific Corporation). 

XI. "SFSP" means Santa Fe Southern Pacific Corporation 

and any of i t s a f f i l i a t e s , subsidiaries or predecessors. 

XII. "SPT" means Southern Pacific Transportation 

Company and any of i t s a f f i l i a t e s , subsidiaries or predecessors. 

X I I I . "SPT Voting Trust Aareerent" means the Voting 

Trust Agreement, dated as of November 22, 1983, by and between 

Southern Pacific Company and The Valley National Bank of Arizona, 

and any amendments thereto, relating to the independent voting 

trust established to hold the /oting stock of SPT during the 

pendency of the proceedings in Interstate Commerce Commission 

Finance Docket No. 30400. 

INSTRUCTIONS 

XIV. A l l uses of the conjunctive include the disjunc

tive and vice versa. Words in the singular include the plural 

and vice versa. Pronouns shall be construed as gender-neutral. 

Dates are inclusive unless stated otherwise. Each Interrogatory 

shall be accorded a separate answer, and each subpart of an 
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Interrogatory shall be accorded a separate answer. Interrogato

ri e s or subparts thereof shall not be combined for the purpose of 

supplying a common answer thereto. 

XV. Answers must be v e r i f i e d by the person or persons 

responding to the specific Interrogatory. 

XVI. I f exact data cannot be supplied i n answering any 

Interrogatory that c a l l s for a numerical response, BMWE and IAMAW 

should provide t h e i r best estimate of *.he data requested, i n d i 

cate that t h i s has been done by notation ("est.") i n conjunction 

with the response, and describe the basis upon which the estimate 

was derived. In addition, state where the precise information 

can be found, including i d e n t i f i c a t i o n of each knowledgeable 

person and of a l l documents which contain the precise information 

or from which i r can be derived. 

XVII. I f BMWE and/or IAMAW cannot answer any part of 

any Interrogatory i n f u l l , after exercising due diligence t o 

secure the information to do so, BMWE and/or IAMAW should so 

state and answer to the extent possible, specifying t h e i r i n a b i l 

i t y to answer the remainder, and stating whatever information or 

knowledge they have of each unanswered part. 

XVIII. Should BMWE and/or IAMAW assert a pri v i l e g e or 

work product protection for any documents or communications about 

which information i s requested by any of the following Interroga

to r i e s and Document Requests, BMWE and/or IAMAW shall i d e n t i f y 

such documents and communications (including a bri e f description 

of the subject matter of any such document or communication), 
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state the ground on which the asserted privilege r e s t s , and state 

facts establishing the foundation of the asserted privilege. 

XIX. These Interrogatories and Document Requests are 

continuing in character, so as to require BMWE and IAMAW to f i l e 

supplementary answers under the circumstances described in 49 

C.F.R. S 1114.29(a,-(b). Where knowledge or information in the 

possession of BMWE and/or IAMAW i s requested, such requests 

include knowledge of i t s employees, agents, representatives and 

consultants. 

XX. Where these Interrogatories seek information as to 

the existence or content of any document, the furnishing of a 

true and legible copy of such document w i l l be accepted as an 

adequate reply to the Interrogatory. 

XXI. SFP reserves the right to serve further discovery 

requests in t h i s proceeding. 

INTERROGATORIES AND INFORMAL DOCUMENT 
PRODUCTION REOUESTS ADDRESSED TO BMWE AND IAMAW 

1. (A) Identify and produce each response (including attach

ments) to the questionnaire of the form included as 

Attachment A hereto, or to any other questionnaire or 

survey the purpose of which was to obtain from BMWE or 

IAMAW members information corcerning the possible 

adverse effect on employees resulting from the proposed 

ATSF/SPT merger, from alleged SFSP control of SPT or 

from actions taken in anticipation of the proposed 
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ATSF/SPT merger, completed by any t,i.esent or fomer 

member of BMWE or IAMAW. 

(B) I d e n t i f y and produce a l l correspondence, memoranda. 

Instructions and other documents concerning the ques

tionnaires and questionnaire responses i d e n t i f i e d i n 

response to Interrogatory No. 1(A). 

(A) I d e n t i f y and produce a copy of each c o l l e c t i v e bargain

ing agreement or other wr i t t e n contract or aqreement, 

entered into between BMWE and SPT or betwer,n IAMAW and 

SPT, i n effect at any time during the period from 

December 23, 1983 u n t i l August 4, 1987, providing f o r 

the payment of moneLary or other employment-related 

benefits to SPT employees i n the event of any action by 

SPT involving the termination, separation, l a y - o f f , 

furlough, relocation or transfer of any employees 

covered by such contract or agreement. 

(B) I d e n t i f y and produce a copy of each written u n i l a t e r a l 

severance offer, voluntary resignation progr?»m or other 

employee separation program offered or implemented by 

SPT during tne period from December 23, 1983 u n t i l 

August 4, 1987 and affecting memuers of BMWE or IAMAW, 

and a l l documents concerning any such off e r or program. 

I d e n t i f y and produce a l l documents supporting or otherwise 

concerning any claim, by BMWE and IAMAW or other empl'yee 

representatives, that r a i l c a r r i e r employees were adversely 

affected hy actions taken or orders issued by SFSP (a) i n 
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anticipation of the proposed ATSF/SPT merger, (b) in alleged 

violation of the SPT Voting Trust Agreement or (c) in 

alleged violation of the carrier merger, consolidation and 

control provisions of the Interstate Commerce Act (49 U.S.C. 

SS 11341-11351). 

4. (A) Identify, separately for each calendar year from 1983 

until the present and separately for each United States 

Class I r a i l carrier that employed persons represented 

for collective bargaining purposes by BMWE, the total 

number of BMWE members who were terminated, separated, 

laid off or furloughed, who accepted early retirement 

or who otherwise ceased their employment with such r a i l 

carrier due to the closing or downsizing of f a c i l i 

t ies, lack of work, consolidation of work, r a i l line 

sales, transfers or abandonments or other workforce 

reductions. 

(B) Identify, separately for each calendar month from 

December 1, 1983 until the present and separately for 

each United Srates Class I ri '1 carrier that employed 

persons represented for collective bargaining purposes 

by B*iWE, the total number of BMWE members who were 

employed by each such r a i l carrier at mid-month (or at 

such other time during each calendar month for which 

the requested information i s available). 

5. (A) Identify, separately for each calendar year from 1983 

until the present and separately for each United States 
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Class I r a i l carrier that employed persons represented 

for collective bargaining purposes by IAMAW, the total 

number of IAMAW members who were terminated, separated, 

laid off or furloughed, who accepted early retirement 

or who otherwise ceased their employment with such r a i l 

carrier due to the closing or downsizing of f a c i l i 

ties, lack of work, consolidation of work, r a i l line 

sales, transfers or abandonments or other workforce 

reductions. 

(B) Identify, separately for each calendar moT̂*_h from 

December 1, 1983 until the present and separately for 

each United States Class I r a i l carrier that employed 

persons represented for collective bar>^aining purposes 

by IAMAW, the total number of IAMAW members who were 

employed by each such r a i l carrier at mid-month (or at 

such other time during each calendar month for which 

the requested information i s available). 
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Respectfully submitted, 

G. Paul Moates 
Vincent F. Prada 

SIDLEY & AUSTIN 
1722 Eye Street, 
Washington, D.C. 
(202) 736-8000 

01 counsel 

N.W. 
20006 

Erika Z. Jones 
Adrian L. Steel, J r . 
Kathryn A. Kusske 
MAYER, BROWN & PLATT 
2000 Pennsylvania Ave., N.W. 
Washington, D.C. 20006 
(202) 463-2000 

Attorneys for Santa Fe P a c i f i c Corporation 

DATED: September 1, 1992 
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ATTACHMENT A 



QUESTIONNAIRE 

Dear Brother or Sister: 

The following is a questionnaire developed by your union to 

obtain information about the failed Santa Fe-Southern Pacific 

merger. A recent decision by the Interstate Commerce Commission 

("ICC") raised the possibility that individuals adversely 

affected by actions taken in anticipation of that failed merger 

may have an action for damages against the Santa Fe Southern 

Pacific Corporation ("SFSP"). It is important to remember that 

the ICC did not authorize protective payments in this case, the 

decision merely raised the possibility that we can bring a court 

action for damages arising from SFSP's possible violation of the 

voting trust established for Southern Pacific stock. This 

questionnaire w i l l enable your union to better assess the impact 

of the ICC's decision on the membership. Please be as precise in 

your answers as possible because this information will be given 

to the union's lawyers to help us decide what steps i f any, we 

can take against Santa Fe, Southern Pacific or SFSP. 

1. Name :vl^^.^?g^^ (f. 

2. Address; iSO 7 Sk2>̂ -una w/̂ ^ 

3. City, State, Zip: d^^^u.*^^ '7^a3/ 

4. Home Telephone: SI y-^^S'SS 7/ 

5. Employing carrier during the period 1983-1988: 

( ] Southern Pacific Transportation Co. 

ItA^Atchison, Topeka & Santa Fe Railway Co. 
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6. Are you currently employed by that carrier: 

( ) Yes No 

7. I f you are no longer employed, were you: 

( 1 Dismissed for cause 

[ ] Resigned 

I X Furloughed 

8. State the date you ceased employment; ^'itUt^\zJu0^^lft9 

9. Union affiliation; T, A F. j^.r^ 
10. Date you claim you were adversely affected; 

6 
11. Your work location at the time of adverse affect; 

12. Your position t i t l e at the time of adverse affect; 

fX>^CL/^'^^\LA.^ 

13. The reason you believe you were adversely affected 

(please be as detailed as possible particularly 

regarding any reasons for believing the adverse effect 

was caused by SFSP control of SP. - use separate sheet of 

paper i f necessary): 

(^A-frfrf a • r*** '^'^-^ /^y*-f ^'•^r^y^ "^X^^ f£myn}-L Am^mJ.L.^*2y .^mJi^. 

14. Your approximate money damages suffered from the adverse 

affect (include any "out-of-pocket" expenses for health 

care, etc.): 



CERTIFICATE OF SERVICE 

I hereby certify that, on this 1st day of September, 

1992, I served the foregoing "Santa Fe Pacific Corporation's 

F i r s t Set ot Interrogatories and Informal Requests lor Production 

of Documents Addressed to BMWE and IAMAW" by causing a copy 

thereof to be delivered to each of the following in the manner 

Indicated: 

William G. Mahoney 
Donald F. Griffin 
Highsaw, Mahoney & Clarke, P.C. 
1050 17th Street, N.W. 
Suite 210 
Washington, D.C. 20036 
(fiy jissssnasn) 
John MacDonald Smith 
Southern Pacific Transportation Company 
819 Southern Pacific Building 
One Market Plaza 
San Francisco, California 94105 
(Sy mgrai Exprggg) 
Charles Kong 
1017 Brown Street 
Bakersfield, California 93305 
(BY First-Class Mail) 

Lee J. Kubby 
Lee J . Kubby, Inc. 
Box 60485 
Sunnyvale, California 94086-0485 
(fiy ilLa^-siiss. Mail) 
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