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October 27, 1992 

By Hand 

The Honorable Sidney L. Strickland, Jr. 
Secretary 
Interstate Commerce Commission 
12th Street and Constitution Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance DocKet No. 30400 (Sub-No. 21), 
Santa Fe Southern Pacific Corporation — 
Control — Southern Pacific Transportation Company 

Dear Secretary Strickland: 
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or i g i n a l and eleven copies of the Reply of Santa Fe Pacific 
Corporation t o Motion of Sieu Mei Tu f o r an Order Relating t o 
Various Discovery Matters. Please time and date stamp one copy and 
return i t t o our messenger. 

Please c a l l me i f you have any questions regarding the 
enclosed materials Thank you for your assistance. 

Sincerely yours. 

rones 
Counsel For Santa Fe 
Pacific Corporation 
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A l l Parties of Record 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. 30400 (SUB-NO. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

REPLY OF SANTA FE PACIFIC CORPORATION TO MOTION 
OF SIEU MEI TU FOR AN ORDER RELATING TO 

VARIOUS DISCOVERY MATTERS 

Pursuant to a conference c a l l with Chief Administrative Law 

Judge Paul S. Cross on October 21, 1992, Santa Fe P a c i f i c 

Corporation (formerly Santa Fe Southern P a c i f i c Corporation) 

("SFP") r e p l i e s to the "Motion Of Injured Party Sieu Mei Tu For 

Order Compelling Inspection And Production; Sanctions For Failure 

To Give Discovery; Extension Time To Complete Discovery And Submit 

Evidence" ("Tu's Motion") dated October 16, 1992. 

Tu's Motion against SFP should be denied inasmuch as SFP 

already has f u l l y responded to the "Demand for Inspection and 

Production" dated September 25, 1992, served by Sieu Mei Tu and 

Josepi Z. Tu (j o i n t l y referred to herein as the "Tus"). 

SFP further submits that Tu's Motion should be denied because 

the discovery sought by the Tus i s unlikely to lead to admissible 

evidence inasmuch as the Tus are not proper parties to th i s 

proceeding. Mr. Tu lacks standing to be a party to t h i s proceeding 

because he i s not and never has been an employee of any Commission 

regulated c a r r i e r . Mrs. Tu i s not a proper party because: 



1) Pacific Fruit Express Company ("PFE"), her former employer, was 

not a carrier subject to the Commission's j u r i s d i c t i o n ; 2) her 

furlough by PFE has been f u l l y l i t i g a t e d i n a r b i t r a t i o n and federal 

court and has been determined to have resulted from a "precipitous" 

decline i n PFE's business, a proper circumstance for laying o f f 

employees under her collective bargaining agreement and one which 

would not e n t i t l e her to employee protection under the Interstate 

Commerce Act (the "ICA"); and 3) the Commission's Decision 

reopening t h i s phase of the proceeding precludes Mrs. Tu from 

pursuing an individual claim at t h i s time. 

Finally, even i f Mrs. Tu elects to submit evidence i n t h i s 

proceeding, the Commission should not allow her to prolong t h i s 

proceeding over issues relating t o her pending discovery. Some of 

Mrs. Tu's pending discovery requests seek information which does 

not relate either to PFE or Mrs. Tu. Other requests seek 

information that i s irrelevant t o t h i s phase of the Commission's 

inquiry. Moreover, Mrs. Tu already has had extensive discovery 

opportunities i n her federal court case, and her pending discovery 

requests would appear to seek documents the Tus learned of and 

could have obtained during discovery i n t h e i r p r i o r l i t i g a t i o n . I t 

would be highly prejudicial to the other parties to create further 

delays i n the procedural schedule i n order to accommodate the 

conduct of discovery which repeats discovery opportunities she has 

already had and, i n any event, which i s unlikely to lead to 

admissible evidence i n t h i s proceeding. 
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ARGUMENT 

I . BECAUSE SFP ALREADY HAS FULLY RESPONDED TO THE TUS'S 
DISCOVERY REQUESTS. THE MOTION TO COMPEL SHOULD BE DENIED. 

Mrs. Tu's iTotion to compel discovery against SFP i s meritless 

and should be denied by the Commission. The record i s clear that 

SFP already h:̂ s timely responded to the Tus's discovery requests. 

SFP served upon the Tus's counsel by Express Mail on October 15, 

1992, separate responses to each of the Tus's nine document 

requests, and a copy of those responses i s appended as Exhibit B to 

Tu's Motion. 

SFP thus has f u l l y responded to the Tus's discovery, subject 

to i t s general and s p e c i f i c objections which are renewed in t h i s 

Reply. There i s simply no basis for Tu's motion to compel 

inspection and production against SFP, nor against The Atchison, 

Topeka and Santa Fe Railway Company ("ATSF"), on whose behalf SFP 

already has responded. Accordingly, Tu's Motion to compel against 

SFP should be denied. 

I I . THE TUS'S DISCOVERY SHOULD BE DENIED BECAUSE IT IS UNLIKELY TO 
LEAD TO ADMISSIBLE EVIDENCE INASMUCH AS THEIR PARTICIPATION IN 
THIS SUB-DOCKET IS IMPROPER AND SUBJECT TO LISMISSAL. 

As discussed above, SFP already has answered the Tus's 

discovery requests in the s p i r i t of cooperation and in an effort to 

expedite completion of t h i s protracted proceeding. Since the 

Commission's reopening of t h i s proceeding on June 18, 1992, the 

procedural schedule has been extended on two separate occasions, 

already delaying submission of this matter to the Commission by 

more than four months. Because the Tus's pending discovery 

requests threaten further to delay the already twice-extended 
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schedule, SFP submits that the Commission should at this time 

evaluate the merits of the Tus's participation i i this proceeding 

in order to determine whether their discovery should be allowed. 

By so doing, i t i s clear that, for each of the independent reasons 

set forth below, the Tus are subject to dismissal and that their 

discovery should accordingly not be allowed because i t i s unlikely 

to lead to admissible evidence.1/ 

A. Mr. Tu Is Not And Has Not Been An Employee Of SPT 

Or Anv SPT Subsidiarv And Thus Is Not A Proper Party. 

The sole reason for Mr. Tu's participation in this proceeding 

i s his claim for loss of consortium. Nowhere in the Tus's filings 

i s there any indication that Mr. Tu i s or was an employee of any 

carrier subject to Commission jurisdiction. Absent an employment 

relationship with SPT, Mr. Tu has no standing to pursue a claim 

under the ICA for labor protection in t>̂ if* proceeding. The 

Commission can only impose protection for the benefit of a 

dismissed employee who i s an employee of the railroad. New York 

Dock Rv. - Control - Brooklyn Eastern Dist. . 360 I.C.C. 60, 84 

(1979). Sgg alae Pennsylvania R. Co. - Meraer - New York Central 

.̂ Co. . 347 I.C.C. 536, 549-51 (1974). The Commission also has no 

jurisdiction to impose labor protection that would extend to claims 

for loss of consortium, and any discovery by Mr. Tu i s unwarran*-^d. 

J./ In this regard, SFP rtserves the right to move at an 
appropriate time to dismiss tne Tus from this proceeding on the 
grounds discussed in this Reply, and on other grounds. 
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B. Mrs. Tu Is Not A Proper Party To This Proceeding Because 
PFE, Her Former Employer, Was Not A Carrier Subject t o 
Commission Ju r i s d i c t i o n . 

The stated basis fo r Mrs. Tu's p a r t i c i p a t i o n i n t h i s sub-

docket i s that she i s a former c l e r i c a l employee of PFE who was 

furloughed from her position sometime in 1985 ju s t p r i o r to the 

time when PFE, a wholly-owned subsidiary of the Southern Pacific 

Transportation Company ("SPT"), was mrsrged into SPT. PFE, however, 

was not a common car r i e r by r a i l r o a d ; i t s business was the 

ownership, maintenance, and leasing of r e f r i g e r a t o r cars to 

railroads for the transport of perishable products i n commerce. 

Edwards v. Pacific F r u i t Express Co.. 390 U.S. 538 (1968) (holding 

PFE not a common carrier by railroad f o r purposes of the Federal 

Employers' L i a b i l i t y Act); see also E l l i s v. Interstate Commerce 

Commission. 237 U.S. 434 (1915) (holding that a corporation owning 

re f r i g e r a t o r and other cars, leasing them t o railroads and 

operating an i c i n g station was not a common c a r r i e r ) ; Pennsylvania 

R. Co. - Meraer - New York Central R. Co.. 347 I.C.C. 5J6, 549-51 

(1974) (holding that a wholly-owned subsidiary of a ra i l r o a d that 

owned and leased r e f r i g e r a t i o n cars to railroads and that provided 

r e f r i g e r a t i o n car services to various railroads was not a common 

ca r r i e r and that i t s employees were not e n t i t l e d to labor 

protection). Mrs. Tu's status as an employee of PFE i s therefore 

i n s u f f i c i e n t t o support her claim for labor protection under the 

ICA.2/ Nor would the fact that PFE's employees were covered by 

2/ I f Mrs. Tu were now to contend i n t h i s proceeding that PFE i s 
a r a i l c a r r i e r , then the PFE/SPT merger would have been a merger 

(continued...) 
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collective bargaining agreements under the Railway Labor Act 

establish that PFE i s a "carrier" under the ICA. See further 

discussion below, in particular footnote 3. 

C. Mrs. Tu Es Barred From Relitigating The Reason For 
Her Furlough From PFE When I t Has Been Determined 
In Arbitration and In Federal Court To Have Resulted 
From Economic Conditions And Was Authorized Under Her 
Collective Baraainina Aareement. 

Even i f Mrs. Tu had standing to seek labor protection as a 

former r a i l carrier employee, she is precluded from relitigating 

the reason for her furlough from PFE which already has been 

determined in arbitration and in federal court to have resulted 

from a precipitous decline in PFE's business. 

.Irs. Tu's union brought a rlaim on behalf of 42 c l e r i c a l 

employees of PFE under their collective bargaining agreement 

alleging that PFE wrongly transferred work to other companies or 

took steps to lay off employees in violation of the agreement's 

decline in business provisions. The arbitrator denied the claim 

finding. " I t i s evident from an analysis of the figures that there 

was a precipitous decline in [PFE's] revenue and ton-miles during 

2.1 (... continued) 
between r a i l carriers subject to ICC approval and employee labor 
protection under the ICA. Insti^ad, the record i s clear that the 
merger was consummated outside the jurisdiction of the ICC, and 
employees who alleged that their employment was affected by the 
merger were l e f t to remedies available under their collective 
bargaining agreements. Indeed, Mrs. Tu availed herself of her 
right to arbitration under her collective bargaining agreement, 
never challenging the PFE/SPT transaction as one between carriers 
subject to ICC jurisdiction. 

Furthermore, even in the Merger Application filed in Finance 
Docket No. 30400, PFE was considered not to be a carrier. 
Application Volume IV, Exhibit 11, page 8. 
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the year 1985." Sss. In re Pacific Fruit Express Company and 

Brotherhood of Railwav. Airline and Steamship Clerks. Freight 

Handlers. Express and Station Employees. Arbitration Opinion and 

Award at 4 (November 30, 1987) (copy attached as Exhibit A). The 

arbitrator further held that PFE had a right under the agreement to 

lay off clerks as a result of a decline in business.2/ Id* 

The United States District Court for the Northern District of 

California similarly found in an action brought by the Tus against 

SFP, ATSF, and SPT for employment discrimination and loss of 

consortium that Mrs. Tu was furloughed fro.n PFE prior to the 1985 

merger of PFE into SPT due to a severe decline in business caused 

by competition from the trucking industry. Sieu Mei Tu v. Southern 

Pacific Transportation Companv. Order Granting Defendants' Motions 

For Summary Judgment and Denying Defendants' Motion to Disqualify 

at 5 (N.D. Calf. Feb. 6, 1989) (copy attached as Exhibit B). In 

granting the defendants' motion for summary judgment, the District 

Court found insufficient evidence to support the Tus's contention 

that "PFE intentionally turned away business prior to the merger in 

order to faci l i t a t e the combination of SP[T] and PFE . . . ." Id. 

at 6. The U.S. Court of Appeals for the Ninth Circuit later 

affirmed the District Court stating there existed "substantial 

proof of a nondiscriminatory, legitimate reason for her furlough, 

that i s , that PFE had experienced economic decline and that 

1/ Although PFE's employees were covered by collective bargaining 
agreements negotiated under the Failway Labor Act, that does not 
establish that PFE i s a "carrier" within the meaning of the ICA. 
See Pennsylvania R. Co. - Meraer - New York Central R. Co.. 347 
I.C.C. 536, 550 (1974). 
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plaintiff's position was not needed at SP(T] when PFE's business 

was transferred to the parent company." Sieu Mei Tu v. Southern 

Pacific Transportation Co.. No. 89-16186, sli p op. at 5 (9th Cir. 

June 1, 1992) (copy attached as Exhibit C). Therefore, even i f the 

Commission were to find labor protection warranted in this 

proceeding, Mrs. Tu would be barred from receiving the benefits of 

such protection because the finding from the prior arbitration that 

she was laid off because of a decline in business collaterally 

estops her from proving that she was harmed by alleged SFP actions 

or omissions. 

These prior decisions conclusively show that Mrs. Tu already 

has litigated and lost her challenge to PFE's reason for 

furioughing her. The arbitrator and the federal courts 

independently have found that Mrs. Tu was furloughed by PFE for 

economic reasons and that such action was permissible under her 

collective bargaining agreement. Mrs. Tu i s therefore precluded 

from relitigating the cause for her furlough in this proceeding, 

and, accordingly, her requests for discovery should be d<3nied. 

D. Mrs. Tu I s Not A Proper Party Under The 

Commission's Decision Reopening This Proceeding. 

Mrs. Tu's participation i s also improper because the 

Commission's Decision reopening this proceeding explicitly states 

that i t i s not "at this time seeking personal statements from 

individual employees who believe they were adversely affected by 

SPT actions", but that the proceeding would encompass only "SPT 

employees fas a c l a s s i " . Commission's June 18, 1992 Decision at 3 

(emphasis added). Mrs. Tu's filings make abundantly clear that 
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she is seeking to pursue an individual claim, not appropriate for 

consideration by the Commission at this phase of the 

proceeding.!/ Unlike BMWE and lAMAW which are acting in 

representative capacities for their members, Mrs. Tu's former union 

declined to pur ner interests and those of i t s other members in 

this proceeding. See Tu's Motion at 4. Moreover, the inclusion of 

Mr. Tu's claim for loss of consortium — a noncompensable grievance 

in this proceeding and before this forum — further underscores the 

individual nature of the Tus's participation. 

Therefore, consistent with the Commission's clearly stated 

intentions, the Tus's claims are appropriate for consideration, i f 

at a l l , only after the i n i t i a l phase of this proceeding has 

concluded. Allowing their continued participation to delay 

discovery needlessly wastes the Commission's resources and 

threatens to cause further delays in the resolution of this 

protracted proceeding. 

1/ Although Mr. Lee Kubby, Mrs. Tu's counsel, suggests in his 
i n i t i a l f i l i n g that other PFE employees' concerns are at issue, see 
Petition To Revise at 3 (filed August 8, 1992), Mr. Kubby stated 
during the conference c a l l with Judge Cross on October 21, 1992, 
that he has not been retained nor i s he authorized to represent 
other claimants in this proceeding. This confirms the fact that 
Mrs. Tu i s acting in an individual capacity and i s seeking redress 
for her individual levance. 
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I I I . EVEN I F THE TUS ARE PROPER PARTICIPANTS IN THIS PROCEEDING, 
THEIR DISCOVERY REQUESTS ARE IRRELEVANT TO THE SUBJECT MATTER 
INVOLVED IN THE PROCEEDING AND THEY ALREADY HAVE HAD EXTENSIVE 
DISCOVERY OPPORTUNITIES IN PRIOR LITIGATION. 

Even i f the Tus are proper participants in this proceeding, 

their pending discovery requests do not relate to the subject 

matter of this phase of the proceedino and should not be allowed. 

The Commission has succinctly delineated the scope of i t s inquiry 

and the evidence which i s admissible at this stage in the 

proceeding: "We seek specific evidence from the parties with 

respect to those actions or orders issued by [SFP] which may have 

affected SPT operations and work-related assignments." 

Commission's June 18, 1992 Decision at 3. 

Even a liberal reading of the Tus's discovery requests 

demonstrates that the information sought either does not relate to 

PFE or Mrs. Tu or is irrelevant to the Commission's inquiry in this 

proceeding. For instance. Request No. 1 seeks a l l documents 

produced to the plaintiffs in Kraus v. Santa Fe Southern Pacific 

Corp.. fc> a l . The Kraus case did not, however, involve any PFE 

employees; i t concerned claims under Oregon state law of tortious 

interference by two non-agreement SPT employees who worked in the 

public relations department. 878 F.2d 1193 (9th Cir. 1989). 

Request No. 1 thus seeks documents wholly unrelated to PFE and 

irrelevant to any matter involving the Tus in this proceeding. 

similarly, the Tus's Request No. 2 — minutes of a l l meetings 

attended by SPT, ATSF, and SFP during which the proposed ATSF/SPT 

merger was discussed — seeks the production of documents not 
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relating to PFE and therefore irrelevant to any matter involving 

the Tus in this proceeding. 

In Request No. 3, the Tus seek a l l editions of a newsletter 

published by the SPT during a nine year period. I t i s 

inconceivable that a newsletter, which i s publicly disseminated by 

SPT, could possibly contain information revealing that SPT 

undertook actions concerning PFE employees at the direction of SFP. 

This request therefore seeks information that could not by any 

stretch of the imagination be germane to the scope of the 

Commission's inquiry or lead to the discovery of relevant 

information. 

Other pending discovery relates to matters already litigated 

in two different forums by the Tus, i.e.. whether PFE was 

experiencing a decline in business, and bear no relevance to the 

limited scope of the Commission's inquiry concerning alleged 

actions or orders issued by SFP which may have affected SPT's 

operations. For example. Request Nos. 4 and 9 seek documents which 

appear to contain internal discussions of the business climate for 

PFE, including profit and loss expectations and future prospects 

for perishable business. The Tus's reguests for PFE internal 

documents simply are irrelevant to the subject matter of this phase 

of the proceeding and should not be permitted to delay the 

procedural schedule. 

Moreover, to the extent that the Tus's discovery requests 

pertain to documents generated internally at PFE and SPT, they 

would appear to be documents the Tus learned of and could have 

- 11 -



obtained during discovery in their prior litigation against SPT, 

SFP, and ATSr*. The Tus had extensive discovery opportunities in 

their federal court action in which they alleged the very issue 

which i s the subject of this proceeding, i.e.. whether SFP 

exercised undue influence in the ATSF/SPT merger, ai.:̂  their 

complaint included a count alleging undue influence in the 

cessation of operations of PFE and termination of Mrs. Tu. Sieu 

Mei Tu V. Southern Pacific Transportation Co.. slip op. at 14 (copy 

attached as Exhibit C) . Thus, even i f Mrs. Tu elects to submit 

evidence in this proceeding, the Commission should not allow Mrs. 

Tu to prolong this proceeding over the issues relating to 

discovery, particularly when she already has had extensive 

discovery opportunities in prior litigation. 

Finally, i t would be highly prejudicial to SFP's interests i f 

the Tus's discovery was to jeopardize the expeditious submission of 

this matter to the Commission, p:irticularly when SFP has made every 

reasonable accommodation to provide prompt responses to discovery, 

and any such delay would cause prejudice to the parties who seek 

finality to the Commission's proceedings in this sub-docket. The 

Tus's discovery should therefore not be allowed and should not, in 

any event, serve as a basis for further delay. 

CONCLUSION 

The Commission should deny Tu's Motion to compel discovery 

against SFP because i t already has fully responded to the Tus's 

requests. SFP also submits that the Tus's discovery should not be 

allowed because neither Nr. Tu nor Mrs. Tu i s a proper party to 
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this limited proceeding. Alternatively, even i f the Tus are proper 

participants, the Commission should deny their further discovery on 

grounds that i t unlikely to lead to admissible evidence in the 

Commission's inquiry during this phase of the proceeding. 

Respectfully submitted. 

G. Paul Moates 
Vincent F. Prada 

SIDLEY & AUSTIN 
1722 Eye Street, N.W. 

* Washington, D.C. 20006 
(202) 736-8000 

QJL Counsel 

Erika Z. 
Adrian L. Steel, Jr. 
Kathryn A. Kusske 
MAYER, BROWN & PLATT 
2000 Pennsylvania Avenue, N.W. 
Suite 6500 
Washington, D.C. 20006-1882 
(202) 463-2000 

Attorneys for Santa Fe Pacific Corporation 

DATED: October 27, 1992 
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CIirxTir^CATE OF SERVICE 

I hereby certify that, on vhis 27th day of October, 1992, I 

served the foregoing "Reply of S^nta Se Pacific Corporation To 

Motion Of Sieu Mei Tu For An Order Relating To Various Discovery 

Matters" by causing a copy thereof vo be delivered to each of the 

following in the manner indicated: 

Lee J . Kubby 
L e J . Kubby, Inc. 
213 Acalanes #5 
Sunnyvale, California 94086-0485 
(fiy r?d̂ r»l Exprggg) 
William G. Mahoney 
Donald F. Griffin 
Highsaw, Mahoney & Clarke, P.C. 
1050 17th Street, N.W. 
Suite 210 
Washington, D.C. 20036 
(fiy Messenger^ 

Wayne M. Bolio 
Southern Pacific Transportation Company 
819 Southern Pacific Building 
One Market Plaza 
San Francisco, California 94105 

(fiy Fgdgrftl sxBrssA) 
Charles Kong 
1017 Brown Street 
B a k e r s f i e l d , C a l i f o r n i a 93305 
(fiy Federal Express\ 
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5" Matter of th* Arbitration Bet«*een 

PACIFIC rmjIT EXPftCSS COhPANY ~ I 

-OPINION ANO AMAAO 
-< Transfer of MOrk-

OROTHEMOOO OP RAILWAV, AIRLINC I ••PT.tion a l J o - ^ ^ O 
ANO STEAMSHIP CLEMKS, FRCIGHT 
HANDLERS, EXPRKSt AND STATION EWLOVKCB -

lhe ho»rlnq In tho abovo oatter, upon duo notice. M«« hold in 

Bt*«lorU, Connoctieut on Auqumt *. i e i 7 , boforo I.N. LiobvroAn, 

•orvinq Ch«ir««n of tho Beard of Arbitration. in aeeordancw 

with ihm aqrocMmt botwoon P a c i f i c F r u i t Enproso and Brothorhood 

of Railway, A i r l i n e and Steaaship Clerks dated July 15, 1987. 

Tho p«rt.ieB walvod tho t r i p a r t i t e provisions of tho Aqreooent in 

favor or a singlo arbitrator. 

The camo for Pa c i f i c F r u i t Expross, horoinaftor roforrod to aa 

tho Carrier, was prosontod by KC. R. Poifor, Aiaistant Vico 

PrMidvr.t. Labor Relation*. Jtm ea«o for tho Brotliorhood uf 

Railway, A i r l i n e and Stoaoohip Clerics, FroiQht Handlers, EMproaa 

«nd Station Bopleyooa, heroin after roforrod to ao tho 

Organization, was preoontod by R.O. BrackbiU, Ounoral Chairoau. 
• 

At ttm hearing the portios *«ero offarod f u l l opportunity te offer 

evidence and argueont. Bbth parties ouboittod docuoonto with tho 

tuitietaiico of ovidonco in tim ca«o togetlior with eral arcHuMMits 

tu supploaont th«t docuoontation» « 



Frno ont i r e record the ioeuo oay bo posod as followst 

"Did tho Carrior violate tho ^rmnmmnt Uy failii.t) 
te qrant Clakoants the riqht iO" follow work 
froo tho P a c i f i c Fruit EMproaa Coopany 
to tho Southom Pa c i f i c Transportation Coopany 
or, in liou thereof, grant Claioants •oparation 
allowanco* aa providod for in tho January 7, ivao 
Agrooo*nt7" 

DISCUaStON 

The Carrior horein during this period was a whully 

owned oubsidiary of tho Southern Pac i f i c Transportation Coapany. 

On Aurjust 19, 1985 following an a r t i c l e which appoarrd in tho 

prmnm th* Organisation f i l o d a c l a i o on behalf of a l l th* 

ooploye** (12) cjn th* P a c i f i c F r u i t titpr*** Saniority D i s t r i c t I 

Rosttfr alJuqinq that Carrier wao wrongly tranofarrinq thair 

wnrk lo o*liMr eoopanio* in violation uf tho Aqroooont* and also 

was tafcinq stop* to lay off a l l tho Claioants through 

oisopplication of the Agreooont'o doclin* in buoino** previsions. 

In t»N» Claio the Organisation insisted thac th* Miployoo* follow' 

thoir position ond/or work with tholr f u l l r ight* and Uw eeapon-

s«l-.o«t at t h * i r last assigned r a t * or prot*ct*d rat*, which *vwr 

i s hio'ter. u n t i l noraal r*tir*M*«it atj*, or be giv*n, i f ttt* 

ooptuy** BO e l e c t s , a luap sua s*v*ranc* ef 3*0 days pay * t < 

tlioir l a s t assigned or pretoctod rate, which over i s t l i * higltor. 

riitf organisation alleged that Carrior *•** taking stops to 



- I -

disco,>t,nuo tho Perlshabl* Fr*ight Division of i t s Activities, 

naacMy th* Carrior hor.in. .nd was giving away th* work oi 

Claiaanta. 

Carri*, i n s t s f d th.t th* Claio in quo.txon horoin was pr*a«ture 

I and -nticip.tory. Furthor, Carrior allegod that i t s actions wor. 

ih total concord with th* provisions of th* .pplicabl. Agr*«a*nts 

[ of 1971 and tha Special t̂ rmmmmê t of January 7, 19flO. By l * t t . r 

datird 8*pt*.bor f , l e s s , Carrior gav* notic* und.r t»K,.. 

I Agr**a*nt» (20 days notice required) of i t s intent to abolish « 

nuaber of position, in i t * Brisbane H*adquart*r. and to transf.r 

tho c l e r i c a l work of thoso positions to Southom Pacific 

Transportation Coapany. Nino ..ploy.** w*r* off*r*d tMr 

nnportuiuty t t t r . n . f * r with th*4r positions. Th* r*oaining 

positions w*ra abolish*d. Nin* positions wore croatod at th* 

Southern P a c i f i c Transportation Coapany in i t s San Francisco 

GiVnoral o f f i c e . A l l ooployoo* *(» wore not aff*r*d th*. 

opportunity to follow thoir work wh«i th* Brisban* o f f i c * was 

sul.*M|uently closed, wore furloughsd, thus trigg*ring th* e l a i * . 

heroin. 

carrior r o i i e s i n part on tho daclin* in busAn*s* of this 

Carrier. Specifteally, Carrior not** that the businoss declin* 

MB'SBbd iS ntSI dS k 



-4-

waa caus*rt by th* coopotltion of the trucking industry ' to th. 

particular s p o c i . l i t y of t h i . Carri«-. i„ that cont*«t i t i s 

not*d that t h. 1^71 Agr*.aant batwaan th. parties providsd for a. 

foroMla to d.t*rain* d * c l i n * in busin*ss which sot forth that a 

d»cli.w in businos. in o.co.s of 9X of tho av*r.g* p.re«>ta.,« of 

both gross oporatinQ r.vMu. and n.t ton a i l o s in any 30 day 

period, ceoparod with the avorago of t h . saoo pariod for tim 

yeare 194« and would p * r a i t a roductloo i n poroanent 

positions Mid ooploye**. 

I t i s Motud that that foraula was aaandad in i h * course of th* 

J«. .ry 7th ITOO Aqr**a«it b*tw**<. th* p a r t i * , ( s p e c i f i c a l l y 

P n c i f i c F r u i t E:tprM.) which s p K i f i s d titat t h . p*rc*ntag*s would 

bo coaparcd to IfTB and 1979 and that the old farwila would b* no 

longer applicablo. In accordanc. with t h . now foroula, Carrior 

•ubaltt*d InferMtion c o ncming i t . a c t i v i t i M during 19B9 as 

cooftMiNJ t a * a v o r a g o * . of 1978 and 1979. Those flquros «« a 

aonth by aonth basis indicated ilocllnos ranging froa January of 

1989 Mhero thor» waa « Z 3 , i X doc l i n . io D*cMito.r of 198S, wr«r* 

tttoro waa en 89.i8X docline. I t i a evidtfnt free an analysis of 

tit. f i g u r * . that th.ro was a pracipitou* d K l i n . i n Carrior'*' 

r.vanu* and ton>«il*s during ttt. yoar 1989. In fact t h . figuro* 

stiOM that t h . l . * a t p.rcmtag. of d K l i n * during the 12 owtih 
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poriod occurrod in Jun. of 19B9, whon th.ro wao oor.ly a ia.09X 

tlMlin* (ainus th* »X) and th. high occurrad in. Nov*abar of 19a9 

whon fch*r* wa* a 97.04X daclin*. 

Uavoral problaa* *Mist in this claia. F i r s t , i t i s avidant lhat 

thar* war* certain^ specific functians and work which w«r* 

transferrod fro* Carri.r to tho Bouthorn Pacific Transportation 

Coopany. Those w.r. mpmcifitKi and spallad out in Carrior * r. i t i c * 

to tfia organisation in accordance with tha Agroooont. Cartain 

•aployaas wara parolttad to transfer and follow their poeition. 

Tha organiaatien allogos that certain other work wa. also 

tran.f.rrod te tho Southorn Pacific Transportation Coopany upon 

the closing of thm Brisbane offic. of Carrior. Hon.v.r. th'tr. is 

no ovidMvce what.vor to indicat. prM:iB.ly what aaount of warkf>i. 

Oroertization claio* was AndMd tranef.rr.d. Th. lack of mvU^mrte* 

oako. it iaposoibio for the Arbitrator to deter.in* that th^-a ' 

wac indeed. MifficiMt work transferred without th. cenceoitant 

opportunity for Miployooa.to follOM thoir work. Thor. is no 

ovidonco. aftd this is particularly significant, ef th. 

tfStatolislMont of any now pooitiwis b.yofwl tftOM indlcatod by , 

Carrior aftmr tho cloaing of tlia Brisban. offic Th. 

Organization roti.s on Articl. IV SMtien t (a) of th. January 7, 



1980 Agraaaont i n support of i t s c l a i a s . Unfortunately, thos* 

provisions which daal with an aaployaa following h i * work or 

boing parolttod * aav*^anca atlawanca raly on facts which ar* not 

avid*nt in t h i s oattar. C a r r i * r has subaittad aapl* *vid*nc* that 

i t s busin*** d*clin*d pr*cipitou*ly during th* y*ar 1989. In 

addition tN»ro i * no ovidonco that any poaition* woro establivthad 

at tha Southern P a c i f i c Tronaportation Compmnf to which tho 

furloiighaft ooploy*** • froo . Brisbane could aapira. Carrier, 

supported thia practical application of tha Agrseaont by 

providing copy of foroar B. R. A. C. Ganaral Chairaan T. J . 

Oialh's October 9, 1983 l a t t e r interpreting tha Agraaaant wherein 

l*a statadt "...partiaa to tha Saptaabar 1*. 1971 Agroooont A r t i c l i 

XV Saci^ion 1 (*1...since no positions ara being astablisftad. an 

oaployoo cannnt follow hia tMrk....** Clearly, Paragraph S of 

A r t i c l * IV 8*ction lA which providos a ssvoranco allowance i s not 

apiilicabla since that provision r a l i a a in principal part on tha 

raquiraaant of an aaployaa te aova hia residence in ordor to 

follow h i s poaition or i«ork. Tlioro waa no raquiraaant that an 

aoployao fro* Briabano going to San Franciaco, even i f a position 

war. aval labia, tiould bo roquirod to aove hia rMidonco (tho 

diatanco waa not that great{. 

In euaoary. therefor*, i t i * apparent that tha Organisation has 

net preaonted facto which would indicate that that'o waa work 
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indaad tranaferred froo Carrier to i t s parent in tan Franciaco, 

wliich teceruad to the ineuobents who were laid off in Brisbane. In 

addition, Carrior haa subaittad aignificant evidonce with respdct 

to i t s decline in business. I t i s also apparent that this ontir* 

aattor aay bo characteris*d a* th* p.r*nt compmny taking back 

Mork froa i t s o*«i subsidiary. Such actions havo long boon hold to 

be proper and do not conatituta -coordination*- er triggering 

aacttanisaa for varioua protective benefita (*.. S.B.A. AOS, 

Awards 390, 414, 420 and othors). Th.r. i s , in fact, no Rul. 

support for Claiaant's pcwition. Hn- - »r, i t oust bo noted that 

i t i« ontrooaly doairablo w...» the aaployaa* who wor* laid off 

at Brl*b*n* and furloughed should be given priority consideration 

for future opening* at th* Southorn P a c i f i c Tranaportation 

Coapany in t h . San Franciaco Boneral o f f i c e . The Arbitrator 

cannot oandato such action but can racoooend i t strongly. 

For th* forogoing r.a«an*, howaver, th. C l a i a * in t h i * in*t«tc* 

do not have a e r i t and thoy aust be denied. 



QjrfARfi 

•mgmm . 

Carrier did net violate the AgreoMnt by 
f a i l i n g to grant eaployeea t l i * right to 
follow work froo Carrier to the Southern 
P a c i f i c Transportation Coapany or in li a u 
th««r*of qrant *aploy**s a saparatinn 
kl 1 nwanci al1nwanca. 

I . n . Liaberoan. Arbitrator 

Staaford, Connecticut 

NDvaaber 3 0 . 1987 
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For the reasons stated in tba Order signed en this date. 

Court enters JUDGNEKT in favor oZ defendant*. 

:? 35 so OXDOZO. 

QJOSD: Fabroazy ^, 1989. 

5. Lowall Jensen 
TJnitad Sts-aa District Judge 

UU F£B 10 128-i »—̂  
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OVITCO STATES DISTRICT COURT 

NORmSiai DISTRICT OF CALIFOMIli^ 

FIUED 
FEB 06 »89 

ic«MiTe«R 

SXCD MSI TO and JOSKPH TO, 

Plaintiffs, 

) 

i 
) 

lOOTBCmi PACIFIC THAKSPOFIATIOH ) 
»MPAMY, et . a l . , \ 

Defendants. 

lit. 

Ct7-1X9B-DLJ 
ORDER CRAHTIRC DEFESOMW*' 
HCyriOMS FOR SUMMARIf 
jSwaOHT MID DBIYIMC 
OCniiOMlTS* MOnOM TO 
DZSODALIFY 

^ tor Dl.,a.U«l=.""- " 

- «-vi« 9 Block. App««rin9 Fmit Expreaa waa Kevin P. D*ao»« -^-^ 

, « i « c ( -PTE- . « . 

. . . . . . . r»<. in v l . U » l . n U « d l t - m U r . i r 

. ^ ot oooo^tim . r « a t . r d . t « - . n - « t l « - . 
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(atAMTS defendants* Motions for Sunary Judqaont. 

Alao before the Court is defendants• Motion for 

Dla«iuali«ication of plaintiffs* counsel. Thia aotion Is based 

on defendants' contention that plaintiffs' counsel engaged in 

unethical conduct by coMunicating, sK fiSJEtS. * i t h an eaployee 

of southern pacific regarding this litigation. Based ea tha 

repraaentatlons aade by Mr. Kubby during oral argument that no 

such coaaunication occurred, the court hereby DEMIES 

defendants' Motion for Disqualification. 

I . 

undar Rule 5«(c) of tbe Federal Rulea of C i v i l Procedur*. 

auMary judgaant aay be qranted whan "the piaadinga, 

depoaitlons, an*«rera to interrogatories, and adBiosien* on 

f i l * . togathor with the affidavits, i f any, show that there is 

no genuine issues as to any Miterial fact and that the party 

la entitled to a judgwnt aa a aatter of law." 

in a aotion for suBBary judgiwit. the Supreae Court has 

held that tho Boving party haa tha -burden of ahowinq tha 

abaanee of aaterial fact." >̂ <«̂ iraa v. s.W. Kress snd Cfli. 

S.Ct. iSfS, ISOS (lf70). However, the Court haa alao stated 

that sunsry judqaent could issue "after adequate t i i i * for 

discovery and upon action, aqainst a party who falle to aaXe • 

shoving sufficient to establish the existence of en eleaent 

essential to that party's ease, snd on which that party will 

bear the burden of proof at t r i a l . " rtlntW gggp. ̂ . fttfrtt. 

ICS S.Ct. a»4s, Msa-»4 (I«M). 
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Tb. coon tlnio t»t th.r. 1. not . 9.n«i>>. !">» 

r.,.rdin, « . foU«ln, «"rUl t « « I n - f i * ' - l - -

n.l.tn« »1« 11.1 «• t«»l»Mb.4 TO. i»r ,..itlon w 
^ ^ MhAfi I t aazaad with defendant accountant with defendant »r« when i t aergaa 

southern Pacific ("SP"), i f Parent corporation, durln, a 

r*org«.l«tion of SP In X»S. This reorganisation was th. 

r - u i t Of aconoalc hardahlp. eute-rad by PFi: due to Increasad 

co-p*tltion in the transportation Induatry. 
1. ̂ ,.,te«l oopleyoaa at PFE at tha tiaa of There were 16 clericai a^*«»7»— 

the aerqer. Prior to the reorqanlnation, PFE and SP 

^qe a e n t deterrained that Pf. - P l o Y — in thoae position. 

, ^ t would not b* required at SP after the aerqer would be 

eurlouqhed and thoae eaployee. l« the reaalnlnq poaltlona 

would be tranafarrad to SP. Out of tha IS clerical poaltlona 

on th. -aanlorlty district one- roatar at PTE, 7 ware 
^^ ît̂ r̂  tLo SP. Within thia group of furloughed and 9 wara tranaferred to SP. wicn 

ware 15 clerka over the age of 40, 7 16 PFE eaployee*, thera were is* c**»̂ »-

c r l - 2 ..U. «rie» .^-loy."-
^ . r , tr.-.«.rr«l . ot tSi. » cLrK- « - .,. 

Of 40, 4 Of tb. 7 f — 1 . Cl...., « . 1 tb. a « 1 » -«lC.n 

..ploy.- to p,.ltl«» « »»• Dot-unt. b.». lnt.r»i»-

,!« H.I .inc. f«rl«.^ln9 b.r, «t -« b.. not b«. r-Ur-. 

IX. 

TO atata a BSiM H d t the F » for • 

intentional dlscrisdnatlon, plaintiff -«.t .how that. 

27 
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1) she belonqa to a protect** group; 

2) her job perfon»«ce was satisfactory.: 

3) aha was discharged fro. her po.ltlon: 

^ . ^..M^aetad Cla*. were retained by 
4) Others not In the protectoa 

dofondants. 

nunn ».iiiiii....i i llniiitiM rntmti.Un. »» 
ci.»pp.Jd ! « . , «>• (i»t7)(oitln, Milwn.H Y, lint, n Tr«a 

»rt.r tb. initi.1 anm tMsU «••• i« P"—'t** »v 
p X . i n t l f £ , « f « — n t , . r . , ! » « . •» oppo't-nity t . r « » t 

, l . l » t l r f . e . ~ by - » - l » . tb.t t b . r . . . . . l ^ i t l - t . 

f o r * l « l . ~ l . 14. . « » " • d . , » d . n t . . . d « . t por. .^. . 

t b . c o « t th . t I t « . « t « i i y - " i " " * »» 

r » . « . . . I t 1. . , « f l c l « . t I f 0 » * . « . n d « t . . « - 1 4 « » . " 1 « . 

. ^ „ „ 1 „ . l . ~ . » « t - t . - . . t b . r I t . l « r l . l n . t - . , . 1 - * 

tb. pi-mtiff.' 14. .t (-"-tin, T. . . . niTiT nfmmnw 
, f f „ r - » ^ . . ^ i . . . 45. 0 . . . » • < » " " • 

Clreoit b.>a th.t ^onc-lc b.r<»blp 1. . « f . l . l . - t roooo. 

t . t ^ - l n . . . » « P l ^ - 1/l.n.Mll.. • TriPl Hnrlfl . U U n « 

i ^ , 7.1 F.2- » « . »•» <»t>. cir. . eisaunmiLju 

Tn,.. . . . Cl.*PP.3d » » . 1"'. 

eoLKPtr. 7»S (Wii). 

I f . d . f . » d « t oooooom in =r . . t ln , . , .no l . c l . « » 

« , t . r i . l f « t e « » . n , l » . tb . roooon for d l - l . . l n , « 

« * l o y . . . t h . of P ~ o ' 
p x . l n . l f f t . p r . « - . " . t tb . p r o f f « - r « o n « . n - tb. t ™ 
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reason for tho aaployaent decialon.- Id. * plaintiff oay 

aceoapllah thl* either directly by -persuadinq the court that 

a dlacrlainatory roaaoi aor* llkaly aotlvatad tho aapleyor or 

indirectly by ahowinq that tha eaployer's proffered 

oxplanatlon Is unworthy of crodanc*.- Id- at 1316-19. (citinq 

In Khm present ease, plaintiff Siou Mal has stated a 

prtaa faeta oaso of dlscrlalnation. She Is a aaab*r of thr** 

protected qroup.. M*r job perforaanea prior to her dlMl.sal 

wa. at tha vary leaat Mtlsfaetory. and several of h*r 

superiors rated her work as esceptlonal. She was fttrlouqhod 

inatead of being tranaferred to SP in 1S65. Other e^tloyees 

who were not over 40. faMle, or asian, were tranaferred into 

,4!j P««ltlon* at SP that Sieu M*l waa qualified to perfera. Thus, 

a aria* faeia showlnq of Intentional dlscrlalnation has been 

aada by plaintiffs. 

Defendanta have rebutted the presuaption of 

dlacrlslnatlon created by plaintiff*' Initial ahowinq by 

of faring^ subatantlal i.roof supporting thair contention that 

Slau^Mai was. furlouqhoi for ecooealc reaaons. PFE had 

aicparlenoed a severe decline In buainess due to Ineraasad 

eoa^aCfETeii fro« th* truckinq Induatry prior to tha .SSS 

^ ^ ^ i . Defendants a**«rt that Salu Hai we* not transferred 

to booauae the position ah* w*s In at PFE was not n**d*d at 

SP. D*f*nd*nts provided tha Court with •uffioiant •vld*n4* to 

oraata a genuine issue of aatarlal fact aa to whether 



1 

2 

3 

4 

5 

0 
o. 

t 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

intentional dlscrlalnation «itlvat*d th* d*ci*lon to furlough 

plaintiff. Thl* pooition i . .upportod by th* fact that other 

«4>loyee* who ar* not a*«b*rs of a p r o f c f d c l a * . w*r* al.o 

not tran*f*rr*d to SP followinq th* aarg.r. Accordingly, 

defendanta hava aatlaflad th*lr burd*n of rebutting 

plaintiff*' BJClM XSCia of diacrlalnatton. 

Plaintiff, have failed to pr.*.nt .videnca which r . l . . . • 

genuine l..u. r.l.t«S to d.f*nd.nt.' factual showing of 

econoalc hardship. Although plaintiff* * . * * r t that PTE 

intontlonally tumod away bualno.. prior to tho aargor in. 

ordoa^ to facllltato tho corf>ln*tlon of SP and. PFE.. th* 

*vld*ntlary ahowinq n*c***ary to support t h i . •aaertloiv I * 

clearly Inmifflelant. After a-pl. tlae for dl.cov.ry ha. 

p..*«l, pl.mtlff. hav* not pr**ant*d th* Court with *vld*nc* 

sufficient to overooaa d.f.ndant*' ju*tHlc.tlon for thalr 

•ctlona. Thua. plaintiff* have not .at thalr ov.r*ll burd.n 

and have not atatad a valid clala for Intentional 

dlscrlalnation against 8P .nd PFB. 

XII. 

Plaintiff.' Stat* tort c l a i * for lo* . o^ conoortlua is 

depvident upon the validity of the underlying dl«:rl.ln*tlon 

action, l i n r n r " ' ^ i " ^ ^ — wntflts fltrvifiM. 

Cal.App.Jd -6. fOS. 241 Cal.Rptr. 67t <i»S5). Because 

plaintiff* have failed to atat. a clala for dlscrlalnation. 

auaaary adjudication of thia elala I * alao approprlat*. , 

Accordingly, defendant*' Motion for S u — r y Judgaant I . • l * * * 

17 



1 

2 

3 

4 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

21 

25 

26 

27 

GRAMTBO for plaintiff** loaa of conaortlua elala. 

IV. 

Plaintiffa elala aqalaat tha defendant Uniona allege* 

that union repreaentatlvea breached their duty of fair 

rapreaentatlon undar aection 301 of tha National Labor 

Kalationa Act, 2» O.S.C. 41 151-lSS (1M4), by not fully 

pres*cutlng plaintiff Slau ll*l«* qriavanee agalnat PFE. 

Claiaa for braach of a union'a duty of fair 

rapreaentatlon undar saction 301 ara subjaot to a six aonth 

statute of llaltatlons. Paicoatollo v. TntornationsI 

«>^>hartw>nd ê e> f a a — t a r * . 462 O.S. 151 (l»S3) . T h l * Statute 

Of ilaltatlona beqlna to run whan -an eaployee kaowa or ahould 

know of the alleged breaeh of tha duty of fair 

representation.- «aH.»no *. stoodv Co.. 7»3 r. id 1502. 1803 

(9tb Cir. 1586). 

Thl* eauar. of action waa filed In April of l»SS. 

Plaintiffa and thair attorney were aware of the preeeduraa 

belnq followed by the Onion defendant* to proaocut* 

plaintiff*' qri*vane* ia 1566. Plaintiff*' eoun**l adalttad 

knowladqa of the acta aileqed to cooatltut* a braach of 

defendanta* duty In a letter datad January 20. 1966. 

threittenlnq to aua defendanta for breach of thalr duty. 

Tharafore. because the ala aonth atatut* of Ilaltatlona had 

axplrsd prior to tba filing of this clala. dat*ndant union*' 

Motion for SuMsry Judgaant of plaintiffs* claia undar •action 

101 i s OSAMtCD. 

mmm 
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V. 

ih*r*tor*. d*f*adaat** Notions for Soaaary Judgaant aro 

haraby GRANTEO a* to plaintiffs' claiaa for discriaination. 

loaa of conaortlua and braaeh ot tha duty of fair 

rapraaantation. D*f*ndaata Motion fer OisquaiiClcation i s 

tieraby DCMXED. 

XT ZS SO (MUSSED. 

OATEO: Pabntary^. 1969. 

D. lAwall Jansan 
Unitad States District Judg* 
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NOT FOR PUBLICATION 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

SIEU MEI TU and JOSEPH Z. TU, 

Plaintiffs/Appellants/ 
Cross-Appellees, 

V. 

SOUTHERN PACIFIC TRANSPOFTATION CO.. 
PACIFIC FRUIT EXPRESS CO., ATCHISON. 
TOPEKA, SANTE FE RAILROAD CO., 
SANTA FE SOUTHERN PACIFIC CORP., 
and BROTHERHOOD 07 RAILWAY, 
AIRLINE, AND STEAMSHIP CLERKS, 

De fendant8/Appa1lees/ 
Cross-Appellants. 

CA Nos. 89-161i6, 89-16292 
DC No. CV-87-;\98-DLJ 

M E M O R A N D U M * 

Appeal from the United States District Court 
for the Northem District of California 

D. Lowell Jensen, District Judge, Presiding 

Argued and Submitted September 12, 1991 
San Francisco, California 

BEFOREt CANBY. and KOZINSKI, Circuit Judges, and CARROLL**, 
District Judge 

*This disposition i s not appropriate for publication and may not 
be cited to or by tha courts of this c i r c u i t except as provided 
by 9th Cir. R. 36-3. 

**Th* Honorable Earl H. Carroll, United States District Judge for 
the District of Arizona, sitting by designation. 



OVERVIEW 

Plain t i f f s Sieu Mei Tu and Joseph Z. Tu, her husband, appeal 

from the District Court's orders denying plaintiffs' motion to 

remand, and granting defendants' motions to dismiss and motions 

for summary judgment. Defendant Brotherhood of Railway, Airline 

and Steamship Clerks cross appeals. 

FACTUAL BACKGROUND 

In May, 1962, Sieu Mei Tu ("Tu" or "plaintiff"), a woman of 

Chinese Ancestry who i s now 64 years old, began working in 

various c l e r i c a l positions for Pacific Fruit Express Company 

("PFE"), a wholly-owned subsidiary of Southern Pacific 

Transportation Company ("SP"). Plaint i f f was a member of the 

Brotherhood of Railway, Airline and Steamship Clerks ("Union" ).^ 

When PFB merged with SP in 1985, the plaintiff was furloughed 

from her position. The Union f i l e d a grievance on August 15, 

1985, alleging that the collective bargaining agreement 

prohibited the company from laying off plaintiff and seven other 

c l e r i c a l workers without payment of certain sums. On November 30, 

1987, the arbitrator held against the Union, holding that the 

employer had a right under the collective bargaining agreement to 

lay off the clerks due to the decline in business experienced by 

PFE. 

Before the case went to arbitration, the plaintiff filed a 

charge of discrimination with the California Department of Fair 

^Effective September 1, 1987, t^e Union changed i t s name to 
Transportation Communications Interr ional Union. 



Employment and Housing ("DFEH"), alleging discrimination on the 

basis of race, sex or age. Pursuant to her right-to-sue letter 

from DFEH, plaintiff f i l e d a lawsuit on September 26, 1986, in 

the San Francisco County Superior Court against PFE, SP, the 

Atchison, Topeka, Santa Fe Railroad Company ("ATSF"), Santa Fe 

Southern Pacific Corp. ("SFSP"), various individuals, and Doe 

corporations. The plaintiff's complaint &i. ged two counts of 

wrongful termination, violation of good faith and fair dealing, 

violations of 42 U.S.C. SS 1981, 1983, 1985, California 

Government Code S 12900, et. seq., and California Public 

U t i l i t i e s Code S 453(a), conspiracy, and loss of consortium.' 

The action was removed to the United States District Court 

for the Northern Di s t r i c t of California on March 20, 1987. The 

plaintiff moved to remand the action to state court, which was 

denied by the Honorable D. Lowell Jensen on October 13, 1987. The 

District Court ruled that federal jurisdiction existed due to the 

plaintiff's membership in a union whose conditions of employment 

were governed by a collective bargaining agreement negotiated 

pursuant to the Railway Labor Act ("RLA"). 45 U.S.C. S 151, ££. 

seq. 

Defendants SP and PFE thereafter moved to dismiss the 

complaint. On April 6, 1988, the District Court did so, agreeing 

with the defendants that the wrongful termination claims and 

breach of good faith and fair dealing claim were "minor disputes" 

'AS only the consortium claim involves plaintiff Joseph Tu, 
the singular "plaintiff" w i l l be used throughout this 
disposition. 



within the meaning of the RLA and must thus be referred to the 

Nationtxl Railroad Adjustment Board ("NRAB") for mandatory 

arbitration. The Court declined to exercise pendent jurisdiction 

over the state discrimination claims and consortium claim.' The 

plaintiff was given leave to amend the complaint within 30 days 

in order to state a federal claim. 

The plaintiff filed her F i r s t Amended Complaint on May 2, 

1988, again alleging wrongful termination, breach of good faith 

and f a i r dealing, violations of 42 U.S.C. SS 1981, 1983, 1985, 

California Government Code S 12900, et. seq., and California 

Public U t i l i t i e s Code S 453(a), conspiracy, and loss of 

consortium. The plaintiff added a claim against the Union for 

breach of fair representation. 

On July 1, 1988, upon motion by defendants, th* District 

Court dismissed defendant ATSF and SFSP pursuant to Fed.R.Civ.P. 

Rule 4 ( j ) , for plaintiff's failure to timely serve. Further, the 

District Court again dismissed Counts 1 - 3 alleging wrongful 

termination and breach of good faith and fair dealing, and Count 

7 for intentional infliction of emotional distress, as "minor 

disputes" svibject to mandatory arbitration. The Court further 

dismissed Count 5, alleging conspiracy of a l l defendants to merge 

SP with ATSF and cease operations of PFE in order to avoid their 

contractual responsibilities to plaintiff, holding that the ICC 

was the proper forum for the i n i t i a l determination of violations 

'The District Court did not address the claims for 
violations of 42 U.S.C. SS 1981, 1983 and 1985, or the conspiracy 
count. 



of 49 U.S.C. S 11347. Finally, the Court dismissed the claim 

against the Union for failing to f i l e within the applicable 

statute of limitations. Two counts remained: the District Court 

exurcised pendent jurisdiction over plaintiff's claim for 

discrimination and plaintiff Joseph Tu's claim for loss of 

consortium against defendants SP and PFE; the Court construed the 

claims as state claims for discrimination.* 

On January 5, 1989, defendants PFE and SP filed a motion for 

sximmary judgment which was granted on February 6, 1?89. The Court 

held that although the plaintiff had established a p̂ rima facie 

case of employment discrimination, the defendants had introduced 

substantial proof of a nondiscriminatory, legitimate reason for 

her furlough, that i s , that. PFB had experienced economic decline 

an<> th» plaintiff's poaition waa not needed at SB whaii PFE's 

business was transferred to the parent company. Further, the 

plaintiff had not introduced sufficient evidence to satisfy her 

burden of showing that the defendants' asserted nondiscriminatory 

reason was pretextual. Because Joseph Tu's claim for loss of 

consortium was wholly reliant on the success of plaintiff Sieu 

Tu's claims, that claim was dismissed. Judgment was entered on 

February 8, 1989; 

The plaintiff thereafter moved for reconsideration. On May 

5, 1989, tha Court denied the motion for reconsideration 

*The District Court did not explain why i t did not address 
the claims under 42 U.S.C. SS 1981, 1983, and 1985, although the 
plaintiff does not challenge this decision, presumably because 
the plaintiff seeks to remand the action. 



regarding s\immary judgment to defendants SP and PFE, but granted 

th* motion for reconsideration as to the Union. The Union 

appeals this ruling. 

The plaintiff filed a Second Amended Complaint on Juna 2, 

1989, again alleging wrongful termination, breach of good faith 

and f a i r dealing, violations of 42 U.S.C. SS 1981, 1983, 1985, 

California Government Code S 12900, et. seq., and California 

Public U t i l i t i e a Code S 453(a), conspiracy, loss of consortium, 

and breach of fa i r representation by the Union. The Union 

responded to the second amended complaint by f i l i n g a motion for 

summary judgment. The District Court granted that motion on 

August 14, 1989, holding that the plaintiff had made no 

evidentiary showing that the Union's actions wvr* discriminatory 

or taken in bad faith. The Court also dismissed tha individual 

union o f f i c i a l s , which i s not challenged by the plaintiff on 

appeal. 

Plaintiff appeals tha denial of her motion to remand to 

state court, tha dismissal of defendants ATSF and SFSP for 

plaintiff's failure to timely serve under Fed.R.Civ.P., Rule 

4 ( j ) , the dismissal of plaintiff's claims of conspiracy and 

intentional infliction of emotional distress, tha denial of her 

request for mora time for discovery, and the granting of summary 

judgment in favor of defendants SP, PFE and the Union. 

The Union appeals tha District Court's finding that tha 

statute of limitations for plaintiff's breach of fair 

representation claim had not lapsed. 



PISCUSSIOW 
(I) Pqnial of Plaintiff's motion to remand 

The denial of a motion to remand to state court i s reviewed 

^ Chmiel v. Beverlv wilshire Hotel Co.. 873 F.2d 1283, 

1285 (9th Cir. 1989). 

Under the well-pleaded complaint rule, federal jurisdiction 

exists only i f a federal question i s presented on tha face of a 

complaint. Caterpillar. Inc. v. Williams. 482 U.S. 386, 107 S.Ct. 

2425, 2428, 96 L.Ed.2d 318 (1987). A case may not be removed 

based on a defense unless an area of state law has been 

completely preempted, and the claim i s therefore con*id*r*d as 

arising under federal law. Franchise Tax Bd. ef Cal. v. 

Construction Laborers Vacation Trust. 463 U.S. 1, 24, 103 S.Ct. 

2841, 2853, 77 L.Ed.2d 420 (1983). 

Plaintiff f i r s t arguas that a l l causes of action wara pled 

under state law and that tha District Court errad in failing to 

remand the suit. In point of fact. Count 4 of tha original 

complaint alleges violations of 42 U.S.C. SS 1981, 1983 and 1985. 

The District Court denied the plaintiff's motion to remand, 

holding that the state law claims constituted "minor disputes" 

under the RLA, 45 U.S.C. S 151, ssM' I f plaintiff's claims 

are characterized as "minor disputes" within the meaning of tha 

RLA, state law i s preempted and her exclusive remedy i s undar the 

RLA. Andrews v. Louisville fc N.R.Co.. 406 U.S. 320, 92 S.Ct. 

1562, 32 L.Ed.2d 95 (1972). I f the defendants' actions ara 

"arguably" governed by tha collective bargaining agreament or 



hav* a "not obvioualy insubstantial" ralationahip to th* 

contract, tha dispute i s "minor" and govarned by the RLA. 

Maqnuson Vt Burlinoton Northern. Inc.. 576 F.2d 1367, 1369-70 

(9th C i r . ) , csjct. danifid 439 U.S. 930, 99 S.Ct. 3I8, 58 L.Ed.2d 

323 (1978). Alternatively, "minor" disputes involve th* 

"interpretation or application of collective bargaining 

agreements." Edglffan v. Western Airlines, inc.. 892 F.2d 839, 843 

(9th Cir. 1989). 

The plaintiff argue* that reference to th* collective 

bargaining agreement is unnecessary, and that the action can 

therefore be decided under state law. Plaintiff contends that 

sha and har employer hava a "common law agreement" arising out of 

a latter written on December 18, 1978, by p l a i n t i f f * amployar in 

ordar to a s s i s t Mrs. Tu in har father's immigration to tha Unitad 

State*. Tha latter *tat**t 

Mr*. Tu wa* •mploy*d by this company on May 31, 1962 
and ha* work*d continuou*ly for us from that dat*. Har 
poaition with this company is not only p*rman*nt in 
nature but aha also i s , undar our contract with tha 
Brothorhood of Railway, Airline fc Steamship Clark*, 
"fully prot*ct*d" so that in tha unlikely evant w* wara 
not to hava a job for har, she would continue to b* 
paid undar that contract until sha reaches age 65 and 
can retire undar tha provisions of Railroad R*tir*m*nt 
Act and r*caiv4> th* approprlat* pension th*r*from... 

She i s , and has always bean, a valuad employee and even 
i l her pre**nt poaition w*re to b* eliminated, w* would 
find soma othar position for her to hold as we irauld 
not want to lose her services. 

Tha letter on which plaintiff base* har claims r * f * r * to th* 

collective bargaining agreement as the source by which th* 

plaintiff i s "fully protected". Further, plaintiff's complaint 



alleges that cert.ain promises were implied "by said defendant's 

contract* with p l a i n t i f f ' * bargaining agent," and that plaintiff 

i s "a beneficiary of conr.racts of employment entered into between 

defendant PFE and defendant [Union]." Reference to the collective 

bargaining agreement in the complaint and reliance on the 

contract through the grievance process brings the complaint 

within federal preemption. Wewberiry v. Pacific Racine Ass'n. 854 

F.2d 1142, 1147 (9th Cir. 1988).' 

While plaintiff cites Caterpillar. Inc.. supra. for the 

contention that remand i s required where an employee alleges 

breach of an individual employment contract, in Caterpillar the 

employees relied on contracts made while they were salaried 

employees not covered by a collective bargaining agreement. Here, 

the plaintiff was covered by the collective bargaining agreement 

at a l l relevant times. In adcuticn. "any independent agreement of 

employment could be effective only as part of the collective 

bargaining agreement. " Stallcop v. Kaiser Foundation Hospitals. 

820 F.2d 1044, 1048 (9th Cir. 19P7), citing Olouin v. Inspira<:ion 

Consoi. Copper Co.. 740 F.2d 1468, 1474 (9th Cir. 1984). Thus, 

plaintiff's claim* ara "arguably" govemed by the collective 

bargaining agreement and have a "not obvioualy insubstantial" 

'In Llnole v. Noroe Divisicn of Maaic Chef. Inu.. 486 U.S. 
399, 108 S.Ct. 1877, 1885, 100 L.Ed.2d 410 (1988), tha Supreme 
Court held that state law ia preempted by S 301 of the Labor 
Management Relations Act of 1947 "only i f such application 
requires the interpretation of a collective-bargaining 
agreement." Tha Court in Newberry. 854 F.2d at 1147, determined 
that reference to tha collective bargaining agreement in tha 
complaint and ralianca on tha grievance process required 
interpretation of the collective bargaining agreement. 



relationship to the contract. 

The plaintiff also argues that under 28 U.S.C. S 1445(a), 

a l l c i v i l actions against a railroad arising under the Federal 

Employer's L i a b i l i t y Act ("FELA"), 45 U.S.C. SS 51-60, are not 

removable. However, the plaintiff has not alleged a claim under 

FELA. 

The District Court properly denied the plaintiff's motion to 

remand, and this Courr. has jurisdiction pursuant to 45 U.S.C. S 

151, e£ seq. 

(2) Dismissal of defendants ATSF and SFSP for plaintiff's 
failure to timelv serve under Fed.R.Civ.P.. Rule 4M^ 

This Court reviews a dismissal of a complaint pursuant to 

Rule 4(j) for abuse of discretion. Wei v. State of Hawaii. 763 

P.2d 370 (9th Cir. 1985). 

On July 1, 1988, the District Court dismissed defendants 

ATSF and SFSP for plaintiff's failure to serve the defendants 

within 120 days, finding that plaintiff had not demonstrated good 

cause for her failure to do so. 

Plaintiff f i r s t argues that the District Court in fact gave 

her an extension of time to serve defendants ATSF and SFSP, based 

on the following colloquy during the hearing on the motion to 

remand: 

TKE COURTt I think we also ought to schedule a status 
conference on this matter for about 60 days. Could you 
give us a date in November? 

MR. KUBBY [plaintiff's counsel]: Your honor, i f i t ' s 
going to ba nec**aary to aerve a l l of tha other 
defendanta, I «ronder i f 60 days... 

10 



THE COURT: Maybe we'll give you some more time than 
that. There isn't any real reason tc have i t earlier. 
Let's put i t on December 16th. That w i l l be at 9:00 
o'clock and we'll review where we are at that time. In 
the meantime you can discuss this issue among 
yourselves. 

This language — ambiguous at best — does not clearly 

indicate that the District Court extended the time for servico. 

Further, the plaintiff did not raise this issue before the 

District Court, and Rule 46 of the Federal Rules of C i v i l 

Procedure provides that a party "should make[] known to the court 

the action which the party desires the court to take or the 

party's objection to the action of the court and the grounds 

th>refor.t>" The limited exceptions to the general mle that 

failure to raise an issue in tha t r i a l court w i l l prevent r^ ̂ew 

include, (1) when review i s necessary to prevent a miscarriage of 

justice or to preserve the integr.^.ty of the judicial process, (2) 

when a change in law raises a new issue while an appeal i s 

pending, and (3) when the issue is purely one of law. Javanovich 

v. United States. 813 F.2d 1035, 1037 (9th Cir. 1987), citing 

Bolker V. Commissioner of Intemal Revenue. 760 F.2d 1039, 1042 

(9th Cir. 1985). Plaintiff does not argue the applicability of 

these exceptions., and none of these factors militates in favor of 

their application. Plaintiff cannot therefore argue on appeal 

that the District Court extended the time period for service. 

Next, plaintiff argues that she showed good cause for her 

failure to serve defendants. Plaintiff has the burden of showing 

good cause. Geioer v. Allen. 850 F.2d 330 (7th Cir. 1988)? 

Townsel V. Contra Costa Countv. CA. 820 F.2d 319, 320 (9th Cir. 
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1987). F i r s t , plaintiff contends that she purposefully did not 

serve ATSF and SFSP due to defendant SP's request that plaintiff 

delay service on those defendants in order to facilitate 

settlement. However, plaintiff cites nothing in the record to 

support this contention.* 

Second, plaintiff argues that she had good cause to believe 

that the case would be remanded to the Califomia state court, 

where three years i s allowed for service. However, given that 

plaintiff's complaint alleged violations of federal statutes. 

Including 42 U.S.C. SS 1981, 1983, and 1985, and explicitly 

referred to plaintiff's "bargaining agent" thus implicating the 

collective bargaining agreement, plaintiff's belief that the case 

trould be remanded was unreasonable, and not good cause for 

failure to serve the remaining defendants in the casa. 

The plaintiff also argues that the District Court's 

dismissal o' defendants ATSF and SFSP only applied to tha 

original complaint, as the f i r s t amended complaint had been 

served by the date of the dismissal. However, this argument vas 

raised in plaintiff's reply brief, and an appellant "cannot zaise 

a new issue for the f i r s t time in [her] reply brief." Eberle v. 

Citv of Anaheim. 901 F.2d 814, 818 (9th Cir. 1988). Moreover, the 

Plaintiff cites Kraus v. Santa Fe Southern Pacific Com.. 
878 P.2d 1193 (9th Cir. 1989), for the contention that SP's 
request not to serve ATSF and SFSP was in fact the request of 
ATSF and Santa Fe. In Kraus. this Court had recited evidence 
introduced at t r i a l that a l l non-rail operations batween SFSP and 
SP had been merged. However, plaintiff cites no authority '.or her 
argument that SP's request not to serve tha othar defendar.ts 
should bi'* attributed to tha other defendants. 

12 



District Court's order dismissed the f i r s t amended complaint. 

Plaintiff also contends that the District Court erred by 

dismissing the second amended complaint, contending that the 

f i l i n g of the second amended complaint brought a l l defendants who 

had been previously dismissed back into the lawsuit. The 

plaintiff argues, "All parties who have appeared in an action 

remain in the action until a final judgment is rendered." 

However, a final judgment was rendered on Febmary 6, 1989, 

before the second amended complaint was filed on June 2, 1989. 

Next, the plaintiff argues that Rule 4(j) i s not applicable 

in removed cases, and that Rule 81(c) applies instead.^ Again, 

this argument was raised in plaintiff's reply brief, and issues 

raised for tha f i r s t time in appellant's reply brirf need not be 

considered. EbSJClft, 901 F.2d at 818 (9th Cir. 1''88). 

Finally, plaintiff argues that the defenuonts ATSF and SFSP 

waived the Rule 4(j) objection by answering without raising 

objections to untimely process. Hera again, pxaintiff raised this 

issue for the f i r s t time in her reply brief. Eberle. 901 F.2d at 

818 (9th Cir. 1988). 

The District Court's dismissal of ATSF and SFSP wa* not an 

Rule 81(c) states, in relevant partt 
In a removed action in which the defendant has not 

answered, tha defendant shall answer or present the 
other defenses or objections available under these 
mles within 20 days after the receipt through service 
or otherwise ol a copy of the i n i t i a l pleading setting 
forth the claim for relief upon which the action or 
proceeding i s based, or within 20 day* after tha 
service of summon̂ , upon such i n i t i a l pleading, then 
filed, or within 5 days after the fil i n g of tha 
petition for removal, whichever period is longest. 

13 



eU)usa of discretion. 

On appeal, defendants ATSF and SFSP hava requested an award 

of sanctions against plaintiffs and their counsel pursuant to 

Fed.R.App.P. Rule 38, Fed.R.Civ.P. Rule 11, and 28 U.S.C. SS 1912 

and 1927. This Court decline* to do so. 

(3) Dismissal of conspiracy claim 

This Court reviews da novo the dismissal of a complaint for 

failure to state a claim. Gobel v. Maricopa County, 867 F.2d 

1201, 1203 (9th Cir. 1989). Dismissal under Fed.R.Civ.P. 12(b)(6) 

i s not appropriate "unless i t appears beyond a doubt that the 

p l a i n t i f f can prove no set of facts in support of hi* claim which 

would entitle him to r e l i e f . " Conlev v. Gibson. 355 O.S. 41, 45-

46, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957). 

In Count 5 of the original and f i r s t amended complaint, 

p l a i n t i f f alleged that a l l defendants conspirad to marge 

defendant SP into defendant ATSF, cease operations of PFB, and 

terminate plaintiff in order to avoid their "contractual and 

moral responsibilities" to pl a i n t i f f . On July 1, 1988, tha 

D i s t r i c t Court dismissed this count in the f i r s t amended 

complaint as to a l l defendants. The Court mled, in partt 

Insofar a* a privet* causa of action might axist for 
termination due to tha aborted merger, this Court 
conclude* that i t i s not the proper foma for an 
i n i t i a l determination of any claimed violation of 49 
U.S.C. S 11347^ which provides for eaployaa protection 
in any r a i l c;irrier merger. Seg, Walsh v. United 
Siflifift, 723 F.2d 570 (7th Cir. 1S83), Enoolhardt v. 
Consolidated Rail Com.. 594 F.Sjpp. 1157, 1164 
(N.D.N.Y. 1984). 

When p l a i n t i f f filed her second amended complaint on Juna 2, 
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1989, sha alleged a violation of 49 U.S.C. S 11705, stating that 

the Interstate Commerce Commission (ICC) had terminated i t s 

proceedings and allowed SP employees to pursue c i v i l remedies. 

Pl a i n t i f f challenges the dismissal of tha second amended 

complaint. 

Defendant SFSP i s a holding company formed in contemplation 

of the proposed merger. The holding companies of SP and ATSF had 

merged when defendant SFSP acquired tha stock of SP in December 

of 1983 in an independent voting tmst. When tha ICC denied the 

proposed merger on October 10, 1986, SFSP was required to divest 

i t s interest in either SP or ATSF, and sold the stock of SP to 

Rio Grande Industries. The voting tmst was dissolved on October 

13, 1988 when that acquisition was approved. 

On Febmary 9, 1989, the ICC concluded that i t could not 

provide protection for those employees harmed by any actions 

taken in anticipation of the merger: 

[W]e do not hava tha authority to impose labor 
protection as a condition of our action disapproving a 
merger proposal. Section 11347 speaks in terms of 
approved transactions.... 

*** 

I f any action* adverse to employee* ara *hown to have 
been orderetd by [SFSP] in anticipation of consolidation 
and in violation of tha provision of 49 U.S.C. S 11343, 
which prohibits common control absent Commission 
approval, tha adversely affected individuals hava a 
remedy as provided by 49 U.S.C. S 11705. [SP] employees 
who believe they wara harmed by actions taka in 
anticipation of tha proposed [SP]-ATSF consolidation 
would ba required to show, in addition to causation, 
that [SFSP] exercised unlawful control of [SP], in 
violation of tha Act or the conditions in our approval 
of [SFSP's] voting t m s t for [SP] stock. Parsons 
injured by a carrier violating the Act or an ordar of 

15 



tha Commission may f i l e suit, and the carrier i s liable 
for the damages sustained as a result of those 
violations. 49 U.S.C. S 11705. Wa do not think that tha 
essentially factual matters that would ba in issue in a 
cLvil proceeding are such that vrould require tha 
ecercisa of administrative axpertisa, so as to invoke 
the doctrine of primary jurisdiction. [Citations 
omitted]. 

However, this Court has held that there i s no private right 

of action pursuant to 49 U.S.C. S 11705 due to tha exclusive 

jurisdiction of tha ICC. In xrau* v. Santa Fe Southern Pflgiflg 

C 2 I ^ , 878 F.2d 1193 (9th Cir. 1989), plaintiff* had brought auit 

against SP, SFSP, and ATSF, stemming from plaintiffs' allegations 

that ATSF had induced SP to terminate plaintiff* in order to 

avoid post-merger l i a b i l i t i e s which may have been imposed by the 

ICC. Plaintiffs alleged state law claims of tortious 

interference with economic relations' and a federal c l a i a 

pursuant to 49 U.S.C. S 11343 fcr unauthorized merger or 

acquisition of control by ATSF over SP. This Court heldt 

Neither 49 U.S.C. S 11343(a), however, nor any other 
provision of tha subchapter goveming combinations of 
carriers, provides for any remedy by way of a private 
c i v i l damage action for violation of i t s provisions... 

The liirisdictional provision upon which plaintiffs 
attempt to rely i s contained in a separata statutory 
subchapter relating to tha enforcement of interstate 
commerce lawa and regulation*. Tha praci** provi*ion 
relied upon i s 49 U.S.C. S 11705(b)(2), which •tates 
that a carrier i s "liable for damages sustained by a 
person as a result of an act or omission of that 
carrier in violation of [the ICA]"... 

[Tihe subchapter of the ICA relating to mergers 
specifically provides that "the authority of the 
Interstate Commorca Commission under this subchapter i s 
exclusive." 49 U.S.C. S 11341. Under tha statutory 

•The p l a i n t i f f s ' recovery on this count wa* upheld. 
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grant of authority over mergers, the ICC, and not tha 
courts, ha* baan given authority to define what 
constitutes an unauthorized merger or acquisition of 
control within the meaning of the statute. 

*** 

We agree with [ATSF] that the provision upon which 
plaintiffs rely, 49 U.S.C. S 11705(b)(2) fc (c)(1), 
authorizes court enforcement for violations of the merger 
provisions only after the ICC has considered whether the 
alleged violations have occurred. 

E£AM£r 878 F.2d at 1197 - 1198. There has been no finding of a 

violation by the ICC in this case. Further, this Court 

specifically rejected the contention that the Febmary 9, 1989 

ICC decision, quoted above, conferred a private right of action. 

ECAM£, 878 F.2d at 1198, n. 2. Thus, the District Court here 

properly dismissed Count 5 as to a l l defendants. 

Tha defendants also argue that plaintiff's claim of 

conspiracy i s preempted by the RLA as a "minor dispute". Because 

this Court has clearly held that there is no private right of 

action pursuant to S 11705, i t i s unnecessary to reach this 

issue. 

(4) Dismissal of plaintiff's claim for intentional 
infliction of emotional distress 

Tha dismissal of a claim is reviewed dft novo. Gobel. 867 

F.2d at 1203. 

On July 1, 1988, he District Court dismissed Count 7 of 

plaintiff's complaint alleging intentional infliction of 

emotional distress. The Court correctly held that claims for 

emotional distress arising from termination ara subject to 

mandatory arbitration undar the RLA. Lewv. 799 F.2d &t 1290 ("We 
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hava consistently held that the RLA preempts state tort claims by 

employees against railroads for wrongful discharge or for 

Intentional i n f l i c t i o n of emotional distress, where tha alleged 

tortious activity i s "arguably- governed by the collective 

bargaining agreement or has a "not obviously insut.itantial" 

relationship to tha labor contract, and whara the "gravamen of 

tha complaint i s wrongful discharge"); Stallcop. 820 F.2d at 

1049, citing Carter v. Smith Food Kino. 765 F.2d 916, 921 (9th 

Cir. 1985); Qlaulllr 740 F.2d at 1475-76; Tellez v. Pacific Gaa t 

Electric. 817 F.2d 536, 539 (9th Cir. 1987) (actions for 

intentional and negligent inflictio.i o emotional distress not 

preempted since they arose from conduct not covered by tha 

collactiva bargaining agreement); Maonueon v. Burlinoton 

Northem. Inc.. 576 F.2d at 1367. 

(5) Denial of p l a i n t i f f * request for additional diseovery 

Tha plaintiff next claias that tha District Court vas in 

error by failing to allow mora time for discovery. This Court 

reviews a denial of discovery for abuse of discration. Brae 

Transp.. Inc. v. Coopers fc Lvbrand. 790 F.2d 1439, 1442 (9th Cir. 

1986), citing Foster v. Areata Associates. Inc.. 772 F.2d 1453, 

1467 (9th Cir. 1985), £ft£^ dfinifid, 475 U.S. 1048, 106 S.Ct. 

1267, 89 L.Ed.2d 576 (1986). 

Pursuant to Fad.R.Civ.P. Rule 56(f), a court may refuse an 

application for summary judgment or may continue a matter for 

further discovery i f a party opposing a motion "cannot for 

reasons stated present by affidavit facts essential to justify 
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tha party's opposition." Plaintiff's counsel submitted an 

affidavit in opposition to tha motions for summary judgment in 

which ha averred that ha had bean unable to resolve discovery 

disputes with tha defendants. Ha stated that tha union cancelled 

tha depositions of two union o f f i c i a l s , and the continuance of 

the depositions was granted by a magistrate; tha data than set 

for the deposition was cancelled due to plaintiff's counsel's 

t r i a l schedule, and the union had not been cooperative in 

resetting tha data. 

Tha Union provided tha declaration of Kathleen S. King, 

counsel for tha Union, in reply to tha plaintiff'a opposition to 

Biumnaiy judgment, stating that tha Union had cooperated with a l l 

disco/ary requests; further, tha Union had been willing to 

produce Union o f f i c i a l s for deposition but plaintiff's counsal 

did not attempt to raschadula until tha data on which dafandants 

fi l e d motions for siuamary judgment. Plaintiff's counsal also did 

not taka tha dapcsitlon of aithar Tom Bllan or Rick Fend, PFE 

of f i c i a l s whom plaintiff claias wara instrua*ntal in tha 

di*criainatory action*. 

At tha hearing on Fabmary 2, 1989, plaintiff's counsal 

a*k*d the Dis t r i c t Court for more time to taka tha depositions of 

tha Union o f f i c i a l s . Tha Court took th* mattar undar advisement, 

and in tha Fabmary 6, 1989 Order, tha Court held that tha 

plaintiff had had ample time for discovery. 

Given tha plaintiff's dilatory efforts at discovery and 

bacausa tha plaintiff has not indicated what facts this discovery 

i f 
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Southern Pacific 
Transportoiion Company 

Southern Pacific Building . One MarKet Plaza • ban Francisco. California 94105 

(415)541-1000 

C A N N O N V M » « V * ; > ' 
v i c e —.c^DC-stT A f M D o r M e " . ^ e 4 K ^ * ^ < ^ -

. . • I . T A N T OCNCW.t- rCAJ.v. 

J O M N M A C 0 O N A 1 . 0 S M I T i -

QtMUIAL (41S) «tS-S4J« 

October 20. 1992 

O A V I O vs U O N G 
C A W O L A M A W W ' S 
U C w A ^ 4 D C • U T i . K R 
OA«*V A U A A K S O 
S T e » » M t N A a r o « c » T S 
. i A M C S M E A S T M A N 
W A V N C M a O k - l O 
J O M M O r C E N K ' ' 

• m i » s . H I X ^ A T - r c R s o N 
CECEUlAp r u s i C M 

BY FEDERAL EXPRESS 
(415) 541-2057 

1 

The Honorable Paul Cross 
Admin:, st r a ^ ive Law Judge 
The Interstate Commerce Commission 
12th Street & Constitution Avenue, N.W. 
Washington, D.C. 20423 

I. w 

Re: Finance Docket Number 30,400 (Sub-No. 21), 
Santa Fe P a c i f i c Corp. — Control — Southern 
P a c i f i c Transportation Companv 

To The Honorable Judge Cross: 

Southern P a c i f i c Transportation Company hereby responds to the 
let t e r and Motion dated October 19, 1992 from Donald G r i f f i n , 
attorney for BMWE and lAMAW fhereinafter "Unions"). In lig h t of 
the arguments made by the Unions in support of the Motion to Allow 
Discovery, and in preparation for the conference c a l l scheduled for 
October 21, 1992 at 1:00 p.m. (Eastern Time) Southern P a c i f i c 
believes i t s position should be cl e a r l y stated for the record. 

I n i t i a l l y , Southern P a c i f i c i s not claiming that i t i s not 
within the ju r i s d i c t i o n of the ICC as suggested in the Union's 
moving papers. Rather, Southern Pa c i f i c ' s position i s that, up 
unti l the present, the overwhelming majority of a c t i v i t y directed 
in this proceeding was with reference to Santa Fe. Southern 
Pacific's October 12, 1992 correspondence in no way asserted that 
i t was not subject to the j u r i s d i c t i o n of the ICC. Rather, the 
carri e r merely questioned the Unions' attempt to embroil Soutnern 
Pacific i n a proceeding with which i t previously had l i t t l e contact 
or a c t i v i t y . Given that Southern P a c i f i c believed the focus au-J 
intent of the ICC proceeding was directed at Santa *"e, i t has 
refused to engage in informal discovery pending ICC consideration 
of the matter. 

Southern P a c i f i c respectively suggests that the BMWE and lAMAW 
anticipated t h i s argument. For example, the Unions' September 25, 



The Honorable Paul Cross 
Administrative Law Judge 
The Interstate Commerce Commission 
October 20, 1992 
Page 2 

1992 correspondence asks Southern P a c i f i c to "agree" to "informal" 
discovery requests. Clearly, i f Southern P a c i f i c had been an 
active participant in the sub proceeding no such request would have 
been made. Rather, i t would seem more l i k e l y the Unions would have 
d i r e c t l y engaged in discovery without any "infonnal" requests or 
without seeking an Order of the ICC. 

Should the ICC compel Southern P a c i f i c to respond to the 
Union's outstanding discovery requests, the c a r r i e r w i l l 
respectfully request an additional amount of time beyond the seven 
days currently demanded by the Unions. An additional amount of 
time i s necessary to consider the following issues: 

1. Retention of outside counsel i f necessary; 
2. Consideration and possible revision of any protective 

Order governing discovery; 
3. Consideration of any legal and proper objections which 

may be made to the discovery sought by the Unions or the scope of 
that discovery; 

4. Adequate time in which to assemble the information sought 
by the Unions, keeping in mind the massive number of cut-backs in 
employment levels which have occurred since the mid-1980s at 
Southern P a c i f i c and in li g h t of the acquisition of Southern 
Pa c i f i c Transportation Company by Rio Grande Industries. 

I look forward to discussing t h i s matter with a l l parties 
concerned during the conference c a l l currently scheduled for 
October 21. A copy of this l e t t e r i s being sent by fax to counsel 
of record in thi s case. 

Very t r u l y yours 



cc: Donald F. Griffin 
Highsaw, Mahoney & Clarke, P.C. 
Suite 210 
1050 Seventeenth Street N.v;. 
Washington, D.C. 20036 

Jerome F. Donohoe, Esq. 
Santa Fe Pacific Corporation 
1700 East Golf Road 
Schaumburg, IL 60173 

Guy Vitello, Esq. 
The Atchison, Topeka & Santa Fe Railway Company 
1700 East Golf Road 
Schaumburg, IL 60173 

Adrian Steele, Esq. 
Mayer, Brown & Platt 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 

Vincent Prada, Esq. 
Sidley & Austin 
1722 Eye Street, N.W. 
Washington, D.C. 20006 
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C H I C A G O 
L O N D O N 
NEW YORK 
H O U S T O N 
L O S ANGELES 
T O K Y O LIAISON OFFICE 

ADRIAN L STEEL JR 

MAYI:R. BROWX 8: P L A T T 

2 0 0 0 PENNSYLVANIA AVENUE N W. 

WASHINGTON, D C 2 0 0 0 6 

\\"»\ ' i ER S DIRECT DIAL NUMBER 
2 O 2 - 7 7 8 O 6 3 0 

October 15, 1992 

Bv Hand 

The Honorable Sidney L. Strickland 
Secretary 
Interstate Commerce Commission 
12th Street and Constitution Avenue, N.W. 
Washington, D.C. 20423 

2 0 2 4 6 3 - 2 0 0 0 
T E L E X 8 9 2 6 0 3 

FACSIMILE 
2 0 2 - 8 6 1 - 0 4 7 3 

Re: Finance Docket No. 304oO (Sub-No. 21), ^ 
Santa Fe Southern Pacific Corporation — 
C o n t r o l — Southern P a c i f i c T r a n s p o r t a t i o n Company 

Dear Secretary Strickland: 

Enclosed please f i n d , for f i l i n g with the Commission, the 
orig i n a l and eleven copies of the Responses and Objections of Santa 
Fe Pacific Corporation t o Request for Production of Documents of 
Sieu Mei Tu and Joseph Z. Tu. Please time and date stamp one copy 
and return i t t o our messenger. 

Please c a l l me i f you have any questions regarding the 
enclosed materials. Thank you for your assistance. 

Sincerely yours. 

Adrian L. Steel, Jr. 
Counsel for Santa Fe Pacific 
Corporation 

Enclosures 

cc: Honorable Paul S. Cross 
A l l Parties of Record 



BEFORE THE 
INTERSTATE CONMERCE COMMISSION 

FINANCE DOCKET NO. 30400 (SUB-NO. 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMP^IY 

RESPONSES AND OBJECTIONS OF 
SANTA FE PACIFIC CORPORATION TO REQUEST 

FOR PRODUCTION QF DOCUMENTS OF SIEU MEI TU AND JOSEPH 7. Ttt 

G. Paul Moates 
Vincent F. Prada 

SIDLEY & AUSTIN 
1722 Eye Street, N.W. 
Washington, D.C. 20006 
(202) 736-8000 

01 C9Ung9l 

-̂ ''̂ OCT 1 5 1992 

• r-JCl.lC f-.LCC " 

Erika Z. Jones 
Adrian L. Steel, JrV 
Kathryn A. Kusske 
MAYER, X.DWN & PLATT 
2000 Pennsylvania Avenue, N.W. 
Suite 6500 
Washington, D.C. 20006-1882 
(202) 463-2000 

Attornevs for Santa Fe Pacific Cc 

DATED: October 15, 1992 



BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

FIVJ'UCE DOCKET NO. 30400 (SUB-NO. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

RESPONSES AND OBJECTIONS OF 
SANTA FE PACIFIC CORPORATION TO REQUEST 

FOR PRODUCTION OF DOCUMENTS OF SIEU MEI TU AND JOSEPH Z. TU 

Pursuant to the Commission's Rules of Practice (49 C.F.R. § 

1114), Santa Fe Pacific Corporation (formerly Santa Fe Southern 

Pacific Corporation) ("SFP") hereby submits the following responses 

and objections to the "Demand for Inspection and Production" dated 

September 25, 1992, filed by Sieu Mei Tu and Joseph Z. Tu (jointly 

referred to herein as the "Tus"). 

QENERAL OBJECTIONS 

The following general objections are asserted as to each 

document request propounded by the Tus and are incorporated by 

reference in the responses to each document request below. The 

fact that SFP responds to a l l or part of any document request i s 

not intended to, and shall not be construed to be, a waiver of any 

general or specific objection made by SFP to any document request. 

1. SFP objects to the Tus's document requests on the ground 

that the Tus have not complied with the Commission's rules for 

serving document requests on a party. See 49 C.F.R. § 1114.21(b). 

The Tus have not contacted counsel for SFP to secure an Informal 



agreement concerning their document reguests, and, in the absence 

of such an agreement, have not obtained a decision from the 

Commission approving document requests as required by 49 C.F.R. § 

1114.21(b)(2). 

2. SFP objects to the Tus's document requests on the ground 

that Sieu Mei Tu's participation in this proceeding i s improper 

because the Commission's order reopening the proceeding 

specifically states that i t i s not "at this time seeking personal 

statements from individual employees who believe they were 

adversely affected by 5!PT actions", but that the proceeding would 

encompass only "SPT emolovees ras a c l a s s i " . Conmiission's June 12, 

1992 Order at 3 (emphasis added) . Sieu Mei Tu i s apparently a 

former c l e r i c a l employee of Pacific Fruit Express Company ("PFE"), 

a wholly-owned subsidiary of SPT until i t s merger with SPT in 1985. 

3. SFP objects to the Tus's document requests insofar as 

they request SFP to provide responsive information on behalf of The 

Atchison, Topeka and Santa Fe Railway Company ("ATSF") (a wholly-

owned subsidiary of SFP). ATSF i s not now, and has never been, a 

party to this sub-docket proceeding. 

4. SFP objects to the Tus's document requests to the extent 

they seek documents and information for the time period prior to 

December 23, 1983 (the service date of the Commission's decision 

approving the SPT voting trust) or subsequent to August 4, 1987 

(the service date of the Commission's order denying the Applicants* 

petition for reconsideration). Actions taken or omitted by SFP 
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p r i o r to December 23, 1983 or subsequent t o August 4, 1987 are 

beyond the scope of the issues raised by t h i s reopened proceeding, 

and the Tus's requests are not therefore reasonably calculated to 

lead to the discovery of admissible evidence. 

5. SFP objects t o the Tus's docuorcnt requests insofar as 

they seek the production of documents protected against disclosure 

by the attorney-client p r i v i l e g e or by the attorney work product 

doctrine. 

6. SFP objects to the Tus's document requests insofar as 

they seek the production of proprietary or confidential business 

information of SFP. Without waiving t h i s objection, SFP w i l l agree 

to produce any proprietary or confidential information responsive 

to the Tus's document requests pursuant to an appropriately framed 

Protective Order that safeguards the c o n f i d e n t i d l i t y and 

commercially sensitive nature of the requested information. 

7. Subject to and without waiving the foregoing objections 

and subject to SFP's other objections, SFP w i l l respond below to 

the Tus's document requests. 

RESPONSES AND OBJECTIONS TO SPECIFIC DOCUMENT REOUESTS 

Document Reouest No. 1 

A l l documents produced to the p l a i n t i f f s i n Kraus v. Santa Fe 
Southern Pacific Corp. et a l . 

Response to Document Reauest No. 1 

SFP objects to t h i s document request to the extent that i t 

seeks the production of documents not r e l a t i n g to PFE, the former 

employer of Sieu Mei Tu, on the ground that i t seeks the production 

- 3 -



of documents irrelevant to any matter involving the Tus in this 

proceeding and i s not reasonably calculated to lead to the 

discovery of admissible evidence. Subject to ^hese objections and 

i t s other objections, SFP states that i t has located no documents 

responsive tr. this document request which relate ». PFE. 

Document T<eauest No. 2 

Mirutes of a l l meetings attended by SPTC., ATSF, and SPSF 
CORP. wherein any discussion took place concerning the proposed 
merger between ATSF and SPTC. 

Response to Document Recmest No. 2 

SFP objects to this document request to the extent that i t 

seeks the production of documents not relating to PFE on the 

grounds that i t i s overly broad and unduly burdensome and that i t 

seeks the production of documents irrelevant to any matter 

involving the Tus in this proceeding and i s not reasonably 

calculated to lead to the discovery of admissible evidence. 

Subject to these objection£> and i t s other objections, .̂ eP states 

that i t has located no documents responsive tc this document 

request which relate to PFE. 

Document Reauest No. 3 

All editions of the Southern Pacific Update, from January 1, 
1980 to December 31, 1989. 

Response to Document Recfuest No. 3 

Subject to i t s objections, SFP states that i t has located no 

documents responsive to this document request. 

Document Recruest No. 4 
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Document entitled "The Future of the Perishable Business and 
PFE" and a l l exhibits and addenda thereto prepared by Thomas D. 
Ellen, Vice President & General Manager, on or about June 7, 1985. 

Response to Document Reauest No. 4 

Subject to i t s objections, SFP states that i t has located no 

doc:uments responsive to this document request. 

Document Reauest No. 5 

All memorandum, minutes, notes, regarding personnel to b'i 
moved to SPT* offices from PFE, of a l l meetings held wherein said 
subject was discussed from January 1, 1981 to October 30, 1985. 

Response to Document Reauest No. 5 

SFP cbjects to this document request on the ground that i t xS 

overly bvoad and unduly burdensome. Subject to this objection and 

i t s other objections, SFP states that i t has located no documents 

responsive to this document request. 

Docuirent Reauest No. 6 

All memos from E. E. Clark to T.D. Ellen fî om January 1, 1985 
to October 30, 1985. 

Response to Document Reauest No. 6 

Subject to i t s objections, SFP states that i t has located no 

documents responsive to this document request. 

Document Reauest No. 7 

Minutes of a l l special and regular Board of Directors meetings 
of PFE from January 1, 1981 to October 30, 1985. 

Response to Document Reauest No. 7 

Subject to i t s objections, SFP states that i t has located no 

doctuaents responsive to this document request. 

Document Reauest No. 8 
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Document from T. D. Ellen to D. K. McNear and D. M. Mohan 
dated April 2, 1984. 

Response to Document Reauest No. 8 

Subject to i t s objections, SFP states that i t has located no 

documents responsive to this document request. 

Document Reauest No. 9 

Memorandum to T. R. Ashton, from T. C. Wilson, Re: SP's 
Revenue Estimation Process w/P4 L implications received by T. D. 
Ellen on or about June 29, 1984. 

Response to Docurent Reauest No. 9 

Subject to i t s objections, SFP states that i t has located no 

documents responsive to this document request. 

Respectfully submitted. 

G. Paul Moates 
Vincent F. Prada 

SIDLEY & AUSTIN 
1722 Eye Street, N.W. 
Washington, D.C. 20006 
(202) 736-8000 

Q£. Counsel 

Erika Z. Jones 
Adrian L. Steel, J r . 
Kathryn A. Kusske 
MAYER, BROWN & PLATT 
2000 Pennsylvania Avenue, N.W. 
Suite 6500 
Washington, D.C. 20006-1882 
(202) 463-2000 

Attorneys for Santa Fe Pacific Corporation 

DATED: October 15, 1992 
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CERTIFICATE OF SRRVTrB 

I hereby certify that, on this 15th day of October, 1992, I 

served the foregoing "Responses and Objections of Santa Fe Pacific 

Corporation to Request for Production of Documents of Sieu Mei Tu 

and Joseph Z. Tu" by causing a copy thereof to be delivered to each 

of the following in the manner indicated: 

Lee J . Kubby 
Lee J . Kubby, Inc. 
Box 60485 
Sunnyvale, California 94086-0485 
(fiy Express Hsdl) 

William G. Mahoney 
Donald F. Griffin 
Highsaw, Mahoney & Clarke, P.C. 
1050 17th Street, N.W. 
Suite 210 
Washington, D.C. 20036 
(fiy Mgggenqgr) 

John MacDonald Smith 
Southern Pacific Transportation Company 
819 Southern Pacific Building 
One Market Plaza 
Sar. Francisco, California 94105 
(BX. Federal Express^ 

Charles Kong 
1017 Brown Street 
Bakersfield, California 93305 
(fiy federal Express^ 
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W I L U A M a MAHONICV 

J O H N O ' B C L A R K C JW 

m C M A M O • ( D C L M A N 

U M T WVNNS 

OAVIO J r r a O M 

D O N A L D r a n ' m N 

• L i Z A W T M A NADBAU* 

L A W O F F I C E S 

HIGHSAW, MAHONEY & C L A R K E , P.C 
S U I T E 210 

1 0 5 0 S E V E N T E E N T H S T R E E T N W 

WASHINGTON. D.C. 20036 
2 0 2 2 9 6 - 8 5 0 0 

T E L E C O P I E R (202) 2 9 « 7 1 4 3 

October 13, 1992 

v i a messenger 

O F C O U N M L : 

J A M C S L 

ZZ3 

Sidney S t r i c k l a n d , Secretary 
I n t e r s t a t e Commerce Commission 
12th Street & Co n s t i t u t i o n Avenue, N.W. 
Washington, DC 20423 

1 

»6 

Re: Finance Docket Ko. 30400 (Sub-No. 21), Santa Fe 
Southern P a c i f i c Corp.--Control--Southern P a c i f i c 
Transportation Co. 

Dear Mr. S t r i c k l a n d : 

Enclosed f o r f i l i n g w i t h the Commission are the o r i g i n a l and 
jen copies of the enclosed "Motion of the Brotherhood of 
Maintenance of Way Employes and I n t e r n a t i o n a l A*=;='ociation of 
Machinists and Aerospace Workers f o r an Extension of Time i n 
Which t o F i l e Opening B r i e f and Evidence". Please f i l e stamp the 
extra copy and r e t u r n i t t o the messenger f o r i t s r e t u r n t o the 
undersigned. Thank you f o r your cooperation. 

Sincerely, 

Donald F. G r i f f i n i ^ 

An attorney for BMWE and lAMAW 

cc: Hon. Paul Cross 
a l l p a r t i e s of record 

T m 1 4 1992 



BEFORE THE , ^ , j .^j , . 
INTERSTATE COMMERCE COMMISSIOfiU ^" ' I 

SANTA FE SOUTHERN PACIFIC CORPORATION--
CONTROL- -S OUTHERN PACIFIC 
TRANSPORTATION COMPANY 

^•c^ 
F i n anc e ̂ ©oeJeet 

No. 30400 (Sub-No. 21) 

MOTION OF THE BROTHERHOOD OF MAINTE.'IANCE OF WAY EMPLOYES 
AND INTERNATIONAL ASSOCIATION OF MACHINISTS AND 

AEROSPACE WORKERS FOR AN EXTENSION OF TIME IN WHICH 
TO FILE OPENING BRIEF AND EVIDENCE 

The Brotherhood of Maintenance of Way Employes ("BMWE") and 

I n t e r n a t i o n a l Association of Machinists and Aerospace Workers 

("lAMAW") r e s p e c t f u l l y move the Commission f o r an extension of 

time i n which t o f i l e t h e i r opening b r i e f and evidence i n the 

above captioned proceeding. Pursuant to an order of the 

Commission served September 10, 1992, BMWE's and lAMAW's deadline 

f o r f i l i n g t h e i r opening b r i e f and evidence i s October 19, 1992. 

t h i s motion, BMWE and lAMAW request an a d d i t i o n a l 14 days 

u n t i l November 2, 1992 i n which to f i l e t h e i r b r i e f and evidence. 

I n support of t h e i r motion, BMWE and lAMAW st a t e t h a t f o l l o w i n g . 

Counsel f o r BMWE and lAMAW also i s the counsel p r i m a r i l y 

responsible f o r the handling of p l a i n t i f f s ' case i n American 

T r a i n Dispatchers Ass'n v. National Mediation Board. Civ. No. 92-

2076 (RCL)(D.D.C.). Late Friday afternoon, October 9, 1992, the 

court scheduled a hearing on p l a i n t i f f s ' a i ^ p l i c a t i o n f o r a 

pre l i m i n a r y i n j u n c t i o n f o r October 16, 1992. Counsel has been 

f u l l y engaged preparing r e b u t t a l declarations and a re p l y 

memorandum i n t h a t case and preparing f o r the hearing. ' 'HFtTKn 

OCT 1 4 
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Additionally, BMWE and lAMAW served l i m i t e d discovery 

requests upon the Southern Pacific Transportation Company ("SPT") 

on September 25, 1992. Responses to those requests are due to be 

served today, however, those responses have not been received and 

BMWE and lAMAW have no knowledge as to the manner i n which SPT 

w i l l respond to these requests. 

Finally, BMWE and lAMAW notes the possible intervention of 

another party, Sieu Mei Tu, whose counsel has served requests for 

production of documents upon SPT and Santa i-e Pacific Corporation 

("SFP") that are due to be responded to or. October 15, 1992. 

Again, i t i s unclear exactly how either SPT or SFP w i l l respond 

to those requests. Since Ms. Tu's interests appear to be aligned 

generally with that of BMWE and lAMAW :'t i s important that 

b r i e f i n g from a l l employee riarties be presented to the Commission 

at the same time. Extension of tne f i l i n g deadline for opening 

br i e f s and evider v : by 14 days w i l l serve that end. 



•̂1 
WHEREFORE, based upon the foregoing, BMWE and lAMAW 

respectfully request that the Commission grant their motion and 

extend the deadline for f i l i n g opening briefs and evidence for 14 

days, up to and including November 2, 1992. 

Respectfully submitted. 

Dated: October 13, 1992 

William G. Mahoney 
Richard S. Edelman 
Donald F. G r i f f i n 
HIGHSAW, MAHONEY & CLARKE, P.C. 
1050 17th Street, N.W. - Suite 210 
Washington, DC 20036 
(202) 296-8500 

Attorneys for BMWE and lAMAW 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t today I served copies of the foregoing 

upon the f o l l o w i n g persons by hand d e l i v e r y : 

Kathryn Kusske, Esq. 
MAYER, BROWN & PLATT 

2000 Pennsylvania Avenue, N.W. 
Washington, DC 20006 

Vincent Prada, Esq. 
SIDLEY & AUSTIN 

1722 Eye Street, N.W. 
Washington, DC 20006 

and by overnight d e l i v e r y upon: 

John MacDonald Smith, Esq. 
Southern P a c i f i c Transportation Company 

819 Southern P a c i f i c Bldg. 
One Market Plaza 

San Francisco, CA 94105 

Jerome F. Donohoe, Esq. 
Santa Fe P a c i f i c Corporation 

1700 East Golf Road 
Schaumburg, IL 60173 

Guy V i t e l l o , Esq. 
The Atchison, Topeka & Santa Fe Railway Company 

1700 East Golf Road 
Schaumburg, IL 60173 

Lee J. Kubby, Esq. 
Box 60485 

Sunnyvale, CA 94086-0485 

Donald F. G r i f f i n 

Dated: October 13, 1992 
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rr\pO^'^^^- '• '' ' BEFORE THE 
^ ' • ' - " INTERSTATE COMMERCE COMMISSION V A " ^ "V IONV^'A y.N/ 

SANTA FE SOUTHERN PACIFIC 
CORPORATION--CONTROL--SOUTHERN 
PACIFIC TRANSPORTATION COMPANY 

Finance Docket No. 30400 
(Sub-No. 21) 

RESPONSE OF BROTHERHOOD OP MAINTENANCE 
OF WAY EMPLOYES TO .<«ANTA FE PACIFIC CORPORATION'S 

FIRST SET OP INTERROGATORIES AND REQUEST 
FOR PRODUCTION OF DOCUMENTS 

The Brotherhood of Maintenance of Way Employes ("BMWE"), 

r e s p e c t f u l l y submits the f o l l o w i n g response t o the f i r s t set of 

in t e r r o g a t o r i e s and requests f o r production of documents served 

by the Santa Fe Pa c i f i c Corporation ("SFP"). 

INTERROGATORY NO. 1: 

(A) I d e n t i f y and produce each response (including 

attachments) to the questionnaire of the f o m included as 

At tad-nent A hereto, or t o any other questionnaire or survey the 

purpose of which was to obtain from BMWE or lAMAW members 

information concerning the possible adverse e f f e c t on employees 

r e s u l t i n g from the proposed ATSF/SPT merger, :;rom alleged SFSP 

control of SPT or from actions taken i n a n t i c i p a t i o n of the 

proposed ATSF/SPT nerger, completed by any present or former 

member of BMWE or lAMAW. 

(B) I d e n t i f y and produce a l l correspondence, memoranda, 

i n s t r u c t i o n s and ether documents concerning the questionnaires 

and questionnaire responses i d e n t i f i e d i n response to 

Interrogatory No. 1(A). 
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RESPONSE TO IV-̂ ERROGATORY NO. 1; 

(A) BMWE w i l l produce the rec[uested queptionnaires. 

(B) OBJECTION: BMWE objects to th.: request to the extent 

that i t seeks the production cf privileged materials. Without a 

waiver of that objection, BMWE w i l l produce relevant, non-

privileged documents, i f such exist. 

INTERROGATORY NO. 2; 

(A) Identify and produce a copy of each collective 

bargaining agreement or other written contract or agreement 

entered into between BMWE and SPT or between lAMAW and SPT, i n 

effect at any time during the period from December 23, 1983 u n t i l 

August 4, 1987, providing for the payment of monetary or other 

employment-related benefits to SPT employees i n the event of any 

action by SPT involving the termination, separation, lay-off, 

furlough, relocation or transfer of any employees covered by such 

contract or agreement. 

(B) Identify and produce a copy of each written unilateral 

severance offer, voluntary resignation progreun cr other employee 

separation program offered or implemented by SPT during the 

period from December 23, 19 83 u n t i l August 4, 1987 and affecting 

me;.JDer9 of BMWE or lAMAW, and a l l documents concerning any such 

offer or program. 

RESPONSE TO INTERROGATORY NO. 2: 

(A) The only agreement i n question i s the agreement 

s e t t l i n g Mediation Case No. A-7128, dated February 7, 1965. BMWE 

w i l l produce the request'-d agreement. 



(B) After a dili g e n t search of i t s records, BMWE cannot 

identify any "written unilateral severance offer, voluntary 

resignation program or other employee separation program" offered 

to BMWE represented employees of the Southern Pacific 

Transportation Company ("SPT") during the period requested i n the 

interrogatory. 

INTERROGATORY NO. 3: 

Identify and produce a l l documents supporting or otherwise 

concerning any claim, by BMWE and lAMAW or other employee 

representatives, that r a i l carrier employees were adversely 

affected by actions taken or orders issued by SFSP (a) i n 

anticipation of the proposed ATSF/SPT merger, (b) i n alleged 

vio l a t i o n of the SPT Voting Trust Agreement or (c) i n alleged 

violation of the carrier merger, consolidation and control 

provisions of the Interstate Commerce Act (49 U.S.C. §§ 11341-

11351). 

RESPONSE TO INTERROGATORY NO. 3: 

Other than the instant proceeding, BMWE has not presented a 

"claim" before any forum regarding the matters set for t h i n (a), 

(b) and (c) i n Interrogatory No. 3, above. 

TNTRRROnATORY NO. 4: 

Identify, separately for each calendar year from 1983 

u n t i l th2 present and separately for each United States Class I 

r a i l carrier that employed persons represented for collective 

bargaining purposes by BMWE, the t o t a l number of BMWE members who 

were terminated, separated, :i sid off or furloughed, who accepted 



(B) After a dili g e n t search of i t s records, BMWE cannot 

identi f y any "written unilateral severance offer, voluntary 

resignation program or other employee separation program" offered 

to BMWE represented employees of the Southern Pacific 

Transportation Company ("SPT") during the period requested i n the 

interrogatory. 

INTERROGATORY NO. 3: 

Identify and produce a l l documents supporting or otherwise 

concerning any claim, by BMWE and lAMAW or other employee 

representatives, that r a i l carrier employees were adversely 

affected by actions taken or orders issued by SFSP (a) i n 

anticipation of the proposed ATSF/SPT merger, (b) i n alleged 

vio l a t i o n of the SPT Voting Trust Agreement or (c) i n alleged 

violation of the carrier merger, consolidation and control 

provisions of the Interstate Commerce Act (49 U.S.C. §§ 11341-

11351). 

RESPONSE TO INTERROGATORY NO. 3: 

Other than the instant proceeding, BMWE has not presented a 

"claim" before any forum regarding the matters set for t h i n (a), 

(b) and (c) i n Interrogatory No. 3, above. 

TNTRRROnATORY NO. 4: 

Identify, separately for each calendar year from 1983 

u n t i l thB present and separately for each United States Class I 

r a i l carrier that employed persons represented for collective 

bargaining purposes by BMWE, the t o t a l number of BMWE members who 

were terminated, separated, 1sid off or furloughed, who accepted 



early retirement or who otherwise ceased their employment with 

such r a i l carrier due to the closing or downsizing of f a c i l i t i e s , 

lack of work, consolidation of work, r a i l l i n e sales, transfers 

or abandonments or other workforce reductions. 

(B) Identify, separately for each calendar month from 

December 1, 1983 u n t i l the present and separately for each United 

States Claas I r a i l carrier that employed persons represented for 

collective bargaining purposes by BMWE, the t o t a l number of BMWE 

members who were employed by each such r a i l carrier at mid-month 

(or at such other time during each calendar month for which the 

requested information is available). 

RESPONSE TO INTERROGATORY NO. 4: 

(A) OBJECTION: BMWE objects to the interrogatory as overly 

broad i n that i t seeks information beyond the date SPT was sold 

to Rio Grande Industries, Inc ("RGI"). BMWE also objects to the 

interrogatory as excessively burdensome and not reasonably l i k e l y 

to lead to the discovery of relevant evidence. In t h i s 

proceeding, the Commission has framed the issue presented to the 

employee representatives thus: 

we are reopening this proceeding to give SPT employees 
(as a class) an opportunity to demonstrate that they 
were adversely affected as a direct consequence of 
actions taken or orders issued by SFSP i n contemplation 
of the proposed ATSF-SPT merger. We seek specific 
evidence from the parties with respect to trhose actions 
or orders issued by SFSP which may have affected SPT 
operations and work-related assignments. 

Finance Docket No. 30400 (Sub-No. 21), Santa Fe Southern Pacific 

Corp. --Control--Southern Pacific Trana. Co.. at , served June 

18, 1992 (not published). Accordingly, BMWE submits that 



employment levels on ot-her Class I r a i l r . ids is irrelevant to the 

determination cf che issue presented by the Commission in this 

proceciding. 

(B) See the Objection to Interrogatory No. 4 (A) above. 

Without a waiver of the foregoing objection, BMWE also notes 

thav-., during the period December 1, i; d3 to date of the sale of 

SPT to RG:, such infonnation was filed by Class I r a i l carriers 

at the Commission's Bureau of isocounts pursuant to 49 C.F.R. § 

124 6.1 and is a\a liable at that location. 

;i;NT̂ RRr)GATOPY NO. 5: 

(A) Identify, separately for each calendar year from 1983 

until the present and sepavately for each United States Class I 

ra i l carrier that employe'i persons represented for collective 

bargaining purposes by IA:^W, the total number of lAMAW meiiibers 

who were t:ermiMat.'*i. separated, laid off or fu -loughed, who 

accepted early retirement or who otherwise ceasel their 

employment with such r a i l carrier due to the closing or 

downsizing of f a c i l i t i e s , lack of work, consolidation of work, 

r a i l line sales, transfers or abandonments or other workforce 

reductions. 

(B) Identify, separately for each calendar month from 

December 1, 1983 until the present and separately for each United 

States Class I r a i l carrier that employed persons represented for 

collective bargaining purposes by lAMAW, the total number of 

lAMAW members who were employed by each such r a i l carrier at mid-
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employment levels on ot-her Class I r a i l r . ids is irrelevant to the 

determination cf che issue presented by the Commission in this 

proceciding. 

(B) See the Objection to Interrogatory No. 4 (A) above. 

Without a waiver of the foregoing objection, BMWE also notes 

thar., duriiig the period December 1, i; d3 to date of the sale of 

SPT to RG;. such infonnation was f i l e d by Class I r a i l carriers 

at the Commission's Bureau of iVcc.ounts pursuant to 49 C.F.R. S 

124 6.1 and is a\a l i a b l e at that location. 

INTERROGATORY NO. 5: 

(A) Identify, separately for each calendar year from 1983 

u n t i l the present and sepavately for each United States Class I 

r a i l carrier that employe'i persons represented for collective 

bargaining purposes by lAT^W, the t o t a l number of lAMAW meinbers 

who were terminat.'*!. separated, l a i d o f f or fv -loughed, who 

accepted early retirement or who otherwise ceasel t h e i r 

employment with such r a i l carrier due to the closing or 

downsizing of f a c i l i t i e s , lack of work, consolidation of work, 

r a i l l i n e sales, transfers or abandonments or other workforce 

reductions. 

(B) Identify, separately for each calendar month from 

December 1, 1983 until the present and separately for each United 

States Class I r a i l carrier that employed persons represented for 

collective bargaining purposes by lAMAW, the total number of 

lAMAW members who were employed by each such r a i l carrier at mid-



month (or at such other time during each calendar month for which 

the requested information i s available). 

RESPONSE TO IWTBRRPgATQRY NO. 5 

(A) and (B) BMWE cannot answer Interrogatory No. 5 

because i t concerns another, independent Isibor organization. 

Object: ons presented by: 

HIGHSAW, MAHONEY & CLARKE, P.C. 
1050 17th Street, N.W. - Suite 210 
Washington, DC 20036 
(20'i) 296-8500 

By: 
Donald F. G r i f f i n // 

/ / 

Attorneys for BMWE 



Sr.\T BY: 9-2S-92 : S-lSm : B.M.ff.E.- 202 286 714d:f 2/ 2 

mXfXCATZQV 

t. William A. BOD, v«rify under peoslcy oC perjury tlut: the 

f'oregolng is true ::nd correct. Further, I certlCy thet I sin 

qu«llti*d and euthoxixed tu f lx» chli RMpotiee of Brotherhood of 

M»iiiten#nce of Way Employes to Plric Stc of inctrrogatoriM and 

Rsqueata for Production of Ooeumenta by Ssnts Fe Pacific 

Corporation. Kjteeutad on Sepetnbe,.' 25, 1^J2, 



CERTIFICATE OF SERVICE 

I hereby certify that today I served copies of the foregoing 

"Response of Brotherhood of Maintenance of Way Employes to First 

Set of Interrogatori^-.s and Informal Request for Production of 

Documents by Santa Fe Pacific Corporation" upon the following by 

overnight mail delivery to: 

Jerome F. Donohoe, Esq. 
Santa Fe Pacific Corporation 

1700 East Golf Road 
Schaumburg, IL 60173 

Guy V i t e l l o , Esq. 
The Atchison, Topeka & Santa Fe Railway Company 

1700 East Golf Road 
Schaumburg, IL 60173 

and by hand delivery to: 

Kathryn Kusske, Esq. 
MAYER, BROWN & PLATT 

2000 Pennsylvania Avenue, N.W. 
Washington, DC 20006 

f i r s t class mail delivery to: 

John MacDonald Smith, Esq. 
Southern Pacific Transportation Company 

819 Southern Pacific Bldg. 
One Market Plaza 

San Francisco, CA 94135 

Charles Kong 
1017 Brown Street 

Bakersfield, CA 93305 

Vincent Prada, Esq. 
SIDLEY S AUSTIN 

1722 Eye Street, N.W. 
Washington, DC 20006 

Donald F, G r i f f i n 

Dated: September 25, 1992 
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I 1 PART OF -/ BEFORE THE V̂ A ; O.C BUILOING 
9 PUB'10 ai&60i INTERSTATE COMMERCE COMMISSlOt^^A GUARD DESK 

SANTA FE SOUTHERN PACIFIC : Finance Docket No. 30400 
CORPORATION--CONTROL--SOUTHERN : (Sub-No. 21) 
PACIFIC TRANSPORTATION COMPANY : 

RESPONSE OF INTERNATIONAL ASSOCIATION OP 
MACHINISTS AND AEROSPACE WORKERS TO 

SANTA FE PACIFIC CORPORATION'S 
FIRST SET OF INTERROGATORIES AND REQUEST 

FOR PRODUCTION OF DOCUMENTS 

The I n t e r n a t i o n a l Association of Machinists and Aerospace 

Workers ("lAMAW",, r e s p e c t f u l l y submits the f o l l o w i n g response t o 

the f i r s t set o i i n t e r r o g a t o r i e s and requests f o r production of 

documents served by the Santa Fe P a c i f i c Corporation ("SFP"). 

INTERROGATORY NO. 1: 

(A) I d e n t i f y and produce each response ( i n c l u d i n g 

attachments) t o the questionnaire of the form included as 

Attachment A hereto, or t o any other questionnaire or survey the 

purpose of which was t o obtain from BMWE or lAMAW members 

info r m a t i o n concerning the possible adverse e f f e c t on employees 

r e s u l t i n g from the proposed ATSF/SPT merger, from alleged SFSP 

co n t r o l of SPT or from actions taken i n a n t i c i p a t i o n of the 

proposed ATSF/SPT merger, completed by any present or former 

member of BMWE or lAMAW. 

(B) I d e n t i f y and produce a l l correspondence, memoranda, 

i n s t r u c t i o n s and other documents concerning the questionnaires 

and questionnaire responses i d e n t i f i e d i n response t o 

In t e r r o g a t o r y No. 1(A). 
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RESPONSE TO INTERROGATORY NO. 1: 

(A) :"AMAW w i l l produce the requested questionnaires. 

(B) OBJECTION: lAMAW objects t o the request t o the extent 

t h a t i t seeks the production of p r i v i l e g e d m a t e r i a l s . Without 

waiver of t h a t o b j e c t i o n , lAMAW w i l l produce relevant, non-

p r i v i l e g e d documents, i f any e x i s t . 

INTERROGATORY NO. 2: 

(A) I d e n t i f y and produce a copy of each c o l l e c t i v e 

bargaining agreement or other w r i t t e n contract or agreement 

entered i n t o between BMWE and SPT or between lAMAW and SPT, i n 

e f f e c t at any time during the period from December 23, 1983 u n t i l 

August 4, 1987, p r o v i d i n g f o r the payment of monetary or other 

employment-related b e n e f i t s t o SPT employees i n the event of any 

a c t i o n by SPT i n v o l v i n g the t e r m i n a t i o n , separation, l a y - o f f , 

f urlough, r e l o c a t i o n or t r a n s f e r of any employees covered by such 

contract or agreement. 

(B) I d e n t i f y and produce a copy of each w r i t t e n u n i l a t e r a l 

severance o f f e r , v o l u n t a r y r e s i g n a t i o n program or other employee 

separation program o f f e r e d or implemented by SPT during the 

period from December 23, 1983 u n t i l August 4, 1987 and a f f e c t i n g 

members of BMWE or lAMAW, and a l l documents concerning any such 

o f f e r or program. 

RESPONSE TO INTERROGATORY NO. 2: 

(A) There are two agreements responsive t o the 

I n t e r r o g a t o r y . One agreement i s that r e s o l v i n g Mediation Case 

No. A-7030, dated September 25, 1964; the second i s an 
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implementing agreement, dated J u l y 8, 1987, negotiated pursuant 

t o the p r o v i s i o n s contained i n the September 25, 1964 agreement. 

lAMAW w i l l produce the requested agreements. 

(B) A f t e r a d i l i g e n t search of i t s records, lAMAW cannot 

i d e n t i f y any " w r i t t e n u n i l a t e r a l severance o f f e r , v o l u n t a r y 

r e s i g n a t i o n program or ot h e r employee separation program" o f f e r e d 

t o lAMAW represented employees of the Southern P a c i f i c 

T r a n s p o r t a t i o n Company ("SPT") during the p e r i o d requested i n the 

i n t e r r o g a t o r y . 

IN".'ERROGATORY NO. 3; 

I d e n t i f y and produce a l l documents supporting or otherwise 

concerning any claim, by BMWE and IA^AW or other employee 

repr e s e n t a t i v e s , t h a t r a i l c a r r i e r employees were adversely 

a f f e c t e d by ac t i o n s taken o r orders issued by SFSP (a) i n 

a n t i c i p a t i o n of the proposed ATSF/SPT merger, (b) i n alleged 

v i o l a t i o n of the SPT Voting Trust Agreement or (c) i n alleged 

v i o l a t i o n of the c a r r i e r merger, c o n s o l i d a t i o n and c o n t r o l 

p r o v i s i o n s of the I n t e r s t a t e Commerce Act (49 U.S.C. §§ 11341-

11351). 

RESPONSE TO INTERROGATORY NO. 3: 

Other than the i n s t a n t proceeding, lAMAW presented a claim, 

under the September 25, 1964 agreement decided by Special Board 

of Adjustment No. 570, Case No. 1060, Award No. 895. Docioments 

r e l a t e d t o Award No. 895 w i l l be produced. 
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INTERROGATORY TIP. 4: 

(A) I d e n t i f y , separately f o r each calendar year from 1983 

u n t i l the present and separately f o r each United States Class I 

r a i l c a r r i e r t h a t employed persons represented f o r c o l l e c t i v e 

bargaining purposes by BMWE, the t o t a l number of BMWE members who 

were terminated, separated, l a i d o f f or furloughed, who accepted 

e a r l y retirement or who otherwise ceased t h e i r employment w i t h 

such r a i l c a r r i e r due t o the cl o s i n g or downsizing of f a c i l i t i e s , 

lack of work, c o n s o l i d a t i o n o£ work, r a i l l i n e sales, tr a n s f e r s 

or abandonments or other workforce reductions. 

(B) I d e n t i f y , separately f o r each calendar month from 

December 1, 1983 u n t i l the present and separately f o r each United 

States Class I r a i l c a r r i e r t h a t employed persons represented f o r 

c o l l e c t i v e bargaining purposes by BMWE, the tcLa.l number of BMWE 

members who were employed by each such r a i l c a r r i e r at mid-month 

(or at such other time during each calendar month f o r which the 

requested information i s a v a i l a b l e ) . 

RESPONSE TO INTERROGATORY NO. 4: 

(A) and (B) lAMAW cannot answer In t e r r o g a t o r y No. 4 

because i t concerns another, independent labor organization. 

INTERROGATORY NO. 5: 

(A) I d e n t i f y , separately f o r each calendar year from 1983 

u n t i l the present and separately f o r each United States Class I 

r a i l c a r r i e r t h a t employed persons represented f o r c o l l e c t i v e 

bargaining purposes by lAMAW, the t o t a l number of lAMAW members 

who were terminated, separated, l a i d o f f or furloughed, who 
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accepted early retirement or who otherwise ceased t h e i r 

employment with such r a i l c arrier due to the closing or 

downsizing of f a c i l i t i e s , lack of work, consolidation of work, 

r a i l l i n e sales, transfers or abandonments or other workforce 

reduc.ions. 

(B) I d e n t i f y , separately f o r each c". endar month from 

December 1, 1983 u n t i l the present ard separately for each United 

States Class I r a i l c a r r i e r that employed persons represented for 

coll e c t i v e bargaining purposes by lAMAW, the t o t a l number of 

lAMAW members who were employed by each such r a i l c a r r i er at mid-

month (or at such other time during each calendar month for which 

the requested information i s available). 

RESPONSE TO INTERROGATORY NO. 5 

(A) OBJECTION: lAMAW objects to the interrogatory as overly 

broad i n that if. seeks information beyond the date vhen SPT was 

sold to Rio Grande Industries, Inc ("RGI"). lAMAW also objects 

to the interrogatory as excessively burdensome and not reasonably 

l i k e l y to lead to the discovery of relevant evidence. In t h i s 

proceeding, the Commission has frauned the issue presented to the 

employee representatives thus: 

we are reopening t h i s proceeding to give SPT employees 
(as a class) an opportunity to demonstrate that they 
were adversely affected as a dire c t consequence of 
actions taken or orders issued by SFSP i n contemplation 
of the proposed ATSF-SPT merger. We seek specific 
evidence from the parties with respect t o those actions 
or orders issued by SFSP which may have affected SPT 
operations and work-related assignments. 

Finance Docket No. 30400 (Sub-No. 21), Santa Fe Southern Pacific 

Corp.--Control--Southern Pacific Trans. Co.. at 3, served June 
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18, 1992 (not published). Accordingly, lAMAW submits that the 

employment l e v e l s on other Class I r a i l r o a d s are i r r e l e v a n t t o 

the determination of the issue presented by the Commission i n 

t h i s proceeding. 

(B) See the Objection t o I n t e r r o g a t o r y No. 5 (A) above. 

Without a waiver of the foregoing o b j e c t i o n , lAMAW also notes 

t h a t , 'during the period December 1, 1983 t o date of the sale of 

SPT to RGI, the information requested i n t h i s i n t e r r o g a t o r y was 

f i l e d by the Class I r a i l c a r r i e r s at the Commission's Bureau of 

Accounts pursuant t o 49 C.F.R. § 1246.1 and i s a v a i l a b l e at tha t 

l o c a t i o n . 

Objections presented by: 

HIGHSAW, MAHONEY & CLARKE, P.C. 
1050 17th Street, N.W. - Suite 210 
Washington, DC 20036 
(202) 296-8500 

By: 
TJona Jonald F. Gr i f f in 

Attorneys for lAMAW 



SEP 24 '92 13̂ 46 D'r§TRICT't§'i'flmflU-

VSRIFlCATXOir 

I, A. F. Carillo, verify undar penalty cf perjury that the 

.foregoing i s true and correct. Further, i certify that i am 

qualified and authorised to f i l e this Responutt of International 

AssociaCion of Nschiniats and Aerospace Wor)cers to Fleet Sat of 

interrogatories and Reguests for production of Docuioente by Sauta 

Fe Pacific corporation. Executed ou September 24, 1992-



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t today I served copies of the foregoing 

"Response of I n t e r n a t i o n a l Association of Machinists and Aerospace 

Workers t o F i r s t Set of I n t e r r o g a t o r i e s and Informal Request f o r 

Production of Documents by Santa Fe P a c i f i c Corporation" upon the 

f o l l o w i n g by overnight mail d e l i v e r y t o : 

Jerome F. Donohoe, Esq. 
Santa Fe P a c i f i c Corporation 

1700 East Golf Road 
Schaumburg, I L 60173 

Guy V i t e l l o , Esq. 
The Atchison, Topeka & Santa Fe Railway Company 

1700 East Golf Road 
Schaumburg, I L 60173 

and by hand d e l i v e r y t o : 

Kathryn Kusske, Esq. 
MAYER, BROWN & PLATT 

2000 Pennsylvania Avenue, N.W. 
Washington, DC 20006 

f i r s t class mail d e l i v e r y t o : 

John MacDonald Smith, Esq. 
Southern P a c i f i c T r a n s p o r t a t i o n Company 

819 Southern P a c i f i c Bldg. 
One Market Plaza 

San Francisco, CA 94105 

Charles Kong 
1017 Brown Street 

B a k e r s f i e l d , CA 93305 

Vincent Prada, Esq. 
SIDLEY & AUSTIN 

1722 Eye S t r e e t , N.W. 
Washington, DC 20006 

Donald F. G r i f f i n 

/ 

Dated: September 25, 1992 
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LAW OFFICfS 

LEE J . KUBBY INC. 
A PROFfcSSlONAi CORPORAJiON 

BOX 60485 
SUNNYVfVLE. CALIFORNIA 94086-0485 

(415) 691-9331 

September 09, 1992 

Secretary 
Interstate Commerce Commission 
12th and Constitution Aves. N.W. 
Washington, D.C. 20423 

Re: Interstate Commerce Commission 
Decision 
Finance Docket No. 3 04 00 
(Sub-No. 21) 
Santa Fe Southern P a c i f i c Corporation 
Control 
Southern P a c i f i c Transportation Company 

Dear Gentle People: 

I t i s my understanding that Appendix Four pre
viously forwarded to you in the matter, may either have 
some pages missing or misnumbered. Therefore, I am resub
mitting the appi ndix in toto. Please substitute the 
enclosed nine (9) copies in youe f i l e for the ones pre
viously submitted. 

Please add the name of 
Sieu Mei Tu 
1697 Hickory Ave. 
San Leandro, CA 94 579 

to the mailing l i s t in the above entitled matter. 
Thank you for your courtesies. 

Respectfully submitted, 
LEE J. KUBBY, INC. 
A Professional Corporation 
By I. 

Jy'KU&BY 
TTORNEY FOR''INJURED'PARTY 

UK: me 
Ends. 
Appendix 4 ( 9 Copies) 

.CRETAHY 

, SEP 1 5 1992 

PARTOF 
U PUBLIC nECORO 



LEE J. KUBBY, INC. 
A PROFESSIONAL CORPORATION 
441 Lambert 
BOX 60267 
Palo Alto, CA 94306 
(415) 856-3505 

Attorney for Plaintiffs 
Appellants 

UNITED SATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

SIEU MEI TU AND JOSEPH Z. TU 

Plaintiffs 
Appellants 

VS 

SOUTHERN PACIFIC TRANSPORTATION 
COMPANY; ATCHISON, TOPEKA, SANTA FE 
RAILROAD COMPANY; PACIFIC FRUIT 
EXPRESS COMPANY; T. ELLEN; E.E.CLARK; 
d. W. FEND; T. R. ASHTON; DOE DEFEN
DANTS ONE TO TWO THOUSAND; WHITE 
COMPANY; BLACK CORPCRATION; BROTHER
HOOD OF PAILWAY, AIRLINE AND STEAM
SHIP CLERKS; R. B. BRACKBILL; J. M. 
BALOVICH; SANTA FE SOUTHERN PACIFIC 
CORP. 

Defendants 
Appellees 

NO: 89-16186 

APPELLANTS * 
ANSWERING/ 
REPLY BRIEF 

I 

APPEAL 

APPENDIX FOUR 



lA. TABLE OF CONTENTS 

TABLE OF AUTHORITIES 

INTRODUCTION 

THIS ANSWERING/REPLY BRIEF IS ORGANIZED 
SO AS TO GROUP ANSWERS TO A PARTICULAR 
APPELLEES' BRIEF IN ONE SECTION, SO THAT 
THERE ARE THREE SECTIONS TO THIS BRIEF. 
NOT WITH STANDING THAT ORGANIZATION, TO 
THE EXTENT THE SAME IS APPLICABLE TO TWO 
OR MORE APPELLEES, SUCH ORGANIZATION 
SHOULD NOT PREJUDICE APPROPRIATE APPLICATION 1 

THE SP DEFENDANTS 

A. DEFENDANTS WERE CONTRACTUALLY, EQUITABLY, 
AND LEGALLY PROHIBITED FROM APPLYING A CLAIM 
OF DECLINE IN BUSINESS TO DENY SIEU MEI TU 
OF HER EMPLOYMENI AND BENEFITS 

B. THIS COURT HAS PULED THAT AN AGGRIEVED EMPLOYEE 
CAN PROCEED ON STA?E LAW ACTION NOT WITHSTANDING 
THAT A MATTER MAY Bfc PENDING AND UNDECIDED BEFORE 
THE ICC 

C. IN THIS ACTION PLEADINGS, DEPOSITIONS, ANSWERS 
TO INTERROGATORIES, AND ADMISSIONS ON FILE AND 
THE AFFIDAVITS FILED SHOW THERE IS A GENUINE 
ISSUE AS TO WHETHER ECONOMIC DECLINE WAS THE 
REASON FOR THE TERMINATION OF PLAINTIFF SIEU 
MEI TU AND THE RIGHT OF THE DEFENDANTS TO REI.Y 
ON ECONOMIC DECLINE AS A LEGITIMATE CAUSE FOR 
HER TERMINATION AND DENIAL OF BENEFITS 

D. DEFENDANTS SP'S EVIDENTIARY OBJECTIONS TO THE 
DECLARATION OF SIEU MEI ARE NOT TIMELY, NOT 
HAVING RAISED THEM IN THE DISTRICT COURT, AND 
ARE INCORRECT UNDER APPLICABLE RULES OF EVIDENCE. 

E. DEFENDANT SP'S CONTENTION THAT SIEU MEI FAILED 
TO PRODUCE ANY EVIDENCE OF HER QUALIFICATION 
FOR JOBS TRANSFERRED TO SP IGNORES THE RECORD 
WHICH SHOWS SHE WAS ALWAYS FOUND EXCEPTIONAL 
IN THE PERFORMANCE OF HER DUTIES, AND 
PERFORMED THE SAME ADMINISTRATIVE DUTIES 
FILLED BY SP WITH YOUNGER, NON CHINESE, 
AND OR MALE WORKERS 



F. DEFENDANTS HAVE TOTALLY FAILED TO RESPOND TO 
PLAINTIFFS EVIDENCE THAT THE DEFENDANTS ARE 
ESTOPPED FROM ASSERTING DECLINE IN BUSINESS 
AS A CAUSE FOR DISCHARGING PLAINTIFF WITHOUT 
CONTINUING BENEFITS. PLAINTIFF HAS PRESENTED 
EVIDENCE OF ESTOPPEL SO THAT SUMMARY JUDGMENT 
SHOULD NOT BE GRANTED TO DEFENDANTS 

G PLAINTIFFS SECOND AMENDED COMPLAINT (DEN 115) 
SPECIFICALLY CHARGES DESCENDANTS WITH RETALIATORY 
DISCRIMINATION CONTINU:.NG TO JUNE 1, 1989 

zz 
THE UNION DEFENDANTS 

A MATERIAL FACTS IN RECORD 
^ TO BREACH OF DUTY OF FAIR REPRESENTATION 
BY UNION 
B. THE UNION'S ASSURANCE THAT IT WAS 
ADMINISTRATIVELY PURSUING SIEU MEI'S 
CLAIMS UNDER THE COLLECTIVE 
BARGANING AGREEMENT RELEASED PLAINTIFF 
m TO PURSUE HER STATE COURT REMEDIES FOR 
HPR EMPLOYERS BREACH OF PRIVATE CONTRACT 

TOR^?OUrCoSSScT, (2) NOT TO SEEK ENFORCEFffiNT 
OF FEDERAL CAUSES OF ACTION, AND (3) NOT TO NAME 
UNION IN HER STATE COURT ACTION 
C THE ISSUE AS TO THE UNION DEFENDANTS IS AND 
ALWAYS HAS BEEN WHETHER A TRIABLE ISSUE OF 
JACT EXISTS AS TO WHETHER THE UNIONS CONDUCT 
FALLS WITHIN THE LAW ESTABLISHED BY VftCft V. §IPES' 

S 171 (1967) . EVIDENCE BEING PRESENT THAT THE 
WTOS*IGNORED SIEU'MEI TU'S INDIVIDUAL CIAIMS, 
PERFUNCTORILY HANDLED HER CLAIMS, FAILED TO 
INVESTIGATE HER CLAIMS, FAILED TO CONSIDER 
INDIVIDUALLY HER GRIVANCES. FAILED TO PERFORM 
MTNISTERIAL OR PROCEDURAL ACTS DEMONSTRATING A RECK-
Ĵ SS MSREGASS I I I SIEU MEI TU'S INDIVIDUAL RIGHTS 
SUMMARY JUDGMENT SHOULD NOT BE GRANTED 

I I I 
THE ATSF DEFENDANTS 

A THE LOWER COURT CONTRARY TO LAW DISMISSED 
DEFENDANTS ATCHISON, TOPEKA, SANTA FE 
RAILROAD COMPANY AND SANTA FE SOUTHERN 
PACIFIC CORP. UNDER RULE 4 (j) RULES 
OF FEDERAL PROCEDURE 

i i 



B.THE FIRST AMENDED COMPLAINT WAS PROPERLY SERVED 
ON THE ATSF DEFENDANTS 23 

C. THE TRIAL COURT SPECIFICALLY GRANTED 
PLAINTIFFS LEAVE TO PILE A FIRST AMENDED 
COMPLAINT 

D. IT WAS ABUSE OF DISCRETION FOR THE TRIAL COURT 
TO APPLY RULE 4(j) 

E. IF RUIT: 4 (j) WERE POSSIBLY APPLICABLE 
THE LOWER COURT SHOULD NOT HAVE APPLIED 
4(i) AS PLAINTIFFS SHOWED GOOD CAUSE AND/ 

OR UNDER Rule 6 (b)(2) EXCUSABLE NEGLECT. 
TO HAVE DISMISSED WAS AN ABUSE OF DISCRETION 2* 

F THE ICC DETERMINED THAT IT HAD NO JURISDICTION 
TO IMPOSE EMPLOYEE PROTECTION PROVISIONS TO 
THE SUBJECT MERGER, BECAUSE THEIR JURISDICTION 
ONLV EXISTED IF THEY APPROVED THE MERGER, 
AND HERE THEY DENIED THE MERGER 

G THE TRIAL COURIS ORDER OF JUNE 30, 1988, IN SO 
FAR AS IT DEALS WITH THE DISMISSAL OF DEFENDANTS 
SANTA FE AND RAILROAD FROM ALL CAUSES OF ACTION 
(SEN 51 PAGE 4 PARAGRAPH 6) MAKES REFERENCE WLY 
TO PLAINTIFFS COMPLAINT AND ITS SERVICE. IT DOES 
SST JDDRESS THE FACT THAT A FIRST AMENDED COi«PLAINT 
HAD BEEN SERVED AND FILED 

H. DEFENDANTS REQUEST FOR SANCTIONS IS UNSUPPORTED 
BY THE RECORD 

IV 
^m 

CONCLUSION 

DECLARATION OF SERVICE BY MAIL 

i i i 
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INTRODUCTION 

TOTQ ANSWERING/REPLY BRIEF IS ORGANIZED SO AS TO GROUP 
S I S E S TO i pAOTICULAR APPELLEES' BRIEF IN ONE SECTION, SO 
™?^TOESS ARE raREE^CTIONS TO THIS BRIEF. NOT WITH 
SSSn^Si raS^ORGANIZATION, TO THE EXTENT THE SAME IS APPLI-

?0 S S OS M ^ APPELLEES, SUCH ORGANIZATION SHOULD NOT 
CABLE TO TWO OR J ^ ^ j ^ ^ ^ ^ APPROPRIATE APPLICATION 

This Answering/ Reply Brief i s organized sc as to 

group answers/replies to a particular Appellees brief in one 

section, so that there are three sections to this brief. 

The f i r s t responds to Appellees Southem Pacific Transporta

tion Company-Paific Fruit Express' Brief (SP), the second to 

the brief of Union Defendants (who are also the only defen

dants who have filed a cross appeal herein), and the third 

to the Brief of Atchison, Topeka and Sant-i Fe Railway Co. 

and santa Fe Southern Corp. (ATSF). Not withstanding that 

division of this brief, to the extent any arguaient i s appli

cable to two or more appellees, such application should be 

made. 

I 

THE SP DEFENDANTS 

fA\ nEFENDANTS WERE CONTRACTUALLY, EQUITABLY, AND LEGALLY 
] p 5 k ? S r a O M APPLYING A CLAIM OF DECLINE IN BUSINESS TO 
PROHlBliiiu^r^ SIEU MEI TU OF HER EMPLOYMENT AND BENEFITS 

I t i s undisputed that PFE i s a wholly owned 

subsidiary of Southern Pacific (DEN*115 page 2, paragraph 2) 

P l a i n t i f f r^rnnm^nced working flt the PP PflH Francjggg 

*DEN ref'^rs to Docket Entry Number 



general office( ER*36, 73, 063, 664, 815, 856), that plain

t i f f was advised in writing on December 18, 1978, that i f 

there was no work for her, she would s t i l l be paid her f u l l 

salary-she would be fully protected (DEN 115, Exhibit A). 

The representation in that exhibit before the court, makes 

reference to the fact that the contract between her employer 

and her Union gives her that protection. That f u l l protec

tion requires the non application of section 11 termination 

for economic decline. (DEH 30; Supplemental Excerpts of 

Record** filed by SP at 000215-000234.). That she would be 

fully protected until she was 65 was told to her by various 

of her supervisors (DEN 30, Exhibit I ; SP Supp EH 

000231-000234). As of October, 1985, Sieu Mei Tu was the 

only terminated employee having a seniority date preceding 

March 16, 1963 (DEN 71 Exhibit D) 

The complaint alleges that each of the defen

dants was the agent of each of the other defendants in doing 

the acts complained of (DEN 115, page 3, paragraph 7) and 

alleges that PFE was at a l l times material a wholly owned 

subsidiary of SPT (DEN 115, page 2, paragraph 2). That Sieu 

Mei Tu worked in the SP General office from the time of her 

emplovment until 1980 when the building she worked in was 
*ER refers to plaintiffs Excerpt of Record. 
* * I t should be noted that the Supplemental Excerpts of 
Record filed by SP i s incomplete in that for instance the 
declaration of Kevin Block l i s t s Exhibits A-I, but o'lly what 
purports to be Exhibit I i s included in the Supplement. I t 
should also be noted that SP'S Supplemental Excerpts 
includes a brief of said defendants in contravention of the 
Rules of this court-Rule 30-1.4). 

-2-



changed to Brisbane, a town adjacent to San Francisco (ER 

36, 73, 663, 664, 815, 856) even after the move to Brisbane 

the SP office supervised the activities of Sieu Mei Tu (ER 

127, 130, 131, 343, 364). The intention to merge SP and ATSF 

commenced in 1980 ( Kraus v. Santa Fe Southern Paglfig CprP> 

878 F2d 1193 (9th Cir 1989) at 1195). * The defendants acted 

to avoid giving terminated employees New York Dock condi

tions upon the merger. ^Kraua. suora at 1196). In issues of 

this type, i t i s proper to look not only at the condition of 

the subsidiary entity claiming financial decline, but upon 

the financially f i t parent as well. (New YPrK PPgK RY-

Cnntrol-BrpTKlYn i;««ter:i Dist.Fin. Dkt. 28250 at 401-403 

(April 11, 1978) 

The conditions applicable hereto which the 

defendants sought to avoid by terminating Sieu Mei Tu prior 

to the complete merger of the railroads are set foith in 

Appendix I I I Mew Yrrk Dock. sUPra at 415-421. 

(B) THIS COURT HAS RULED THAT AN AGGRIEVED EMPIXJYEE CAN PRO
CEED ON STATE LAW ACTION NOT WITHSTANDING THAT A MATTER MAY 

BE PENDING AND UNDECIDED BEFORE THE ICC. 

In yraiis. supra at 1199, these same defendants 

argued that the ICA preempted the state law tort claim. This 

court held at 1200: 

"The judgment of l i a b i l i t y and damages in 

favor of the plaintiffs on the state law 

claim i s AFFIRMED." 

*The Kraus case aunra was decided on appeal on July 3, 1989, and 
published after plaintiffs' Motion for Reconsideration had been 
denied as to SP (May 3, 1989). 
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In the instant action pl a i n t i f f s ' state court 

actions are not pre empted by the jurisdiction of the ICC. 

These defendants motions for summary judgement on the state 

court causes of action should be denied. The .uatter should 

be remanded to the state court for t r i a l . 

(C)IN THIS ACTION PI.EADINGS, DEPOSITIONS, ANSWERS TO INTER
ROGATORIES, AND ADMISSIONS ON FILE AND THE AFFIDAVITS FILED 
SHOW THERE IS A GENUINE ISSUE AS TO WHETHER ECONOMIC DECLINE 
WAS THE REASON FOR THE TERMINATION OF PLAINTIFF SIEU MEI TU 
AND THE RIGHT OF THE DEFENDANTS TO RELY ON ECONOMIC DECLINE 
AS A LEGITIMATE CAUSE FOR HER TERMINATION AND DENIAL OF 

BENEFITS 

Exhibit A to the Complaii;t ( ER 15), to the 

Fi r s t Amended Complaint (DEN 38) and tr the Second Amended 

Complaint (ER ̂ 37) i s SP's own admission that Plaintiff was 

"fully protected" as an employee- i f the employer did not 

have a job for her she would continue to be paid and acctmu-

late credit for appropriate retirement. (See also SP ER 

000231-234). Said Exhibit A also establishes that Si-ju Mei 

Tu was hired May 31, 1962. Plaintiff worked in the San Fran

cisco General Offices of the SP from the time of her i n i t i a l 

employment., until her operations were moved to Brisbane ( ER 

36, 73, 663, 664, 815, 856,). This i s further proved in the 

dew'iarations of the defendants filed herein and in Sieu 

Mei's personnel f i l e , (ER 740-867). 

The applicable collective bargaining agreement 

exempted Sieu Mei Tu from di&charge because of a decline in 

business (ER 971, 1003, 1007-1014, 1039) Stating: 
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" The provisions of this section w i l l not 
apply to Pacific Lines Employes in the San 
Francisco General Offices with seniority 
date of March 16, 1963 or earlier." 

Sieu Mei Tu earned that benefit at least as early as Septem

ber 16, 1971 (ER 958, 1003, 1007-1014, 1039).* 

The evidence (DEN 38 & 115 Exhibit A; DEN 90; 

ER 937) further demonstrates that SP advised Sieu Mei that 

under no circumstances would she loose the benefits of her 

enployment. 

The lower court correctly pointed out that 

plaintiff had demonstrated a prima facie case of discharge 

due to discrimination ( ER 894) stating , " l a t)^e present 

oase, pla i n t i f f sieu Mei has stated a prima facie ease of 

discriaination." 

The opening Brief on Behalf of Appellees 

SP claims to the court (SP Brief 29) that PFE employees 

were not included in the Pacific Lines employees under the 

September 16, 1971 Tops agreement. This i s patently incor

rect. Defendants have not produced a s c i n t i l l a of evidence 

to support that proposition. That proposition i s contrary 

co the admitted and uncontested facts presented to the lower 

court and at a minimum presents a factual issue for t r i a l , 

rOEN 1003. 1005-1014> so that aummarv judgment sh>^uld not be 

*Defendant SP's contentions in i t s brief at 37 et seq. that 
plaintiffs' contentions were not based on admissible evi
dence i s without foundation. All the evidence necessary to a 
determination that Sieu Mei was tenninated without cause, 
for discriminatory reasons, and that SP was not entitled to 
rely on economic decline as an excuse for such termination 
were before the Distr^ :t Court. In fact much of i t was from 
the declarations of the defendants themselves. 
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opinions or inferences which are which are (H) 
rationally based on the perception of the wit
ness and (b) helpful to a clear understanding 
of his testimony or the determination of a fact 
in issue. 

Clearly what i s a fact ami what i s opinion, perception, or infer

ence needs reference to the record. Here defendants blocked the 

taking of discovery by plaintiff from the defendants, while 

plaintiff fully cooperated in giving discovery to the defendants 

(ER 694-732; 33-239; 321-525). 

Likewise SP's argument that pla i n t i f f s deposi

tion testimony was not before the District Court i s without 

merit. I t has been cited and referred to through out this 

case, (for example see DEN 123,Exhibits A and B, DEN 30 

Exhibit I , SP's Supplemental ER 000215-000234). SP's con

tention (SP Brief 42) that deposition testimony and interro

gatory answers are not properly included in the excerpts of 

record pursuant to 9th Cir. R. 30-1 i s not to be found in 

the rule. The matters which are specifically excluded under 

some circumstances under that rule are briefs or other memo

randa of law filed in the d i s t r i c t court, not depositions or 

declarations. I t i s to be noted that SP in i t s Supplemental 

Excepts includes a brief filed by i t s e l f contrary to the 

very rule i t seeks to use against plaintiff. (SP Sup ER 

000210). 

Plaintiffs' complaint i s verified, i s based on per

sonal knowledge, and sets forth specific facts as do her 

declaration, the excerpts of her depositions, and the decla

rations of the defendants so that as observations, percep-
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granted. The evidence demonstrated that the provision 

applies to Sieu Mei Tu. No evidence was produced to the con

trary. 

Defendant's reliance on Celotex Corp. v. 

Catrett. 106 S. Ct. 2548 (1986) i s misdirected. There the 

court found that there was a complete failure of proof 

concerning an essential element of the non mo«̂ ing i^arty's 

case. That certainly i s not the situation with Sieu Mei Tu. 

The Kraus case supra collaterally estops defendants and i s 

res judicata of the fact that the railroad defendants (SP 

and ATSF) from 1980 forward were embarked on a conspiracy to 

avoid their responsibilities to their employees as part of 

the imminent merger. 

Clearly, summary judgement should not be 

granted and this matter should proceed to t r i a l . 

(D) DEFENDANTS SP'S EVIDENTIARY OBJECTIONS TO THE DECLARA
TION OF SIEU MEI ARE NOT TIMELY, NOT HAVING RAISED THEM IN 
THE DISTRICT COURT, AND ARE INCORRECT UNDER APPLICABLE RULES 

OF EVIDENCE. 

Defendant SP argues that certain declarations of 

plaintiff Sieu Mei are inadmissible under evidentiary rules. 

No objection was made by SP in the District Court. The dec

larations were before the District Court. SP incorrectly 

argues that a party can not testify as to their opinions or 

inferences. Federal Rule of Evidence 701 specirically per

mits the same, stating: 
" I f the witness i s not testifying as an 
expert, his testimony in the form of opin
ions or inferences i s limited to those 
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tions, admissions, business records what otherwise might be 

excludable as heresay, are admissible. (FRE 701; 801 (d 2); 

803(1),(6),(24); 804(b 1); 805; 901(a);902 (6)) 

E DEFENDANT SP'S CONTENTION THAT SIEU MEI FAILED TO PRODUCE 
ANY EVIDENCE OF HER QUALIFICATION FOR JOBS TRANSFERRED TO SP 
IGNORES THE RECORD WHICH SHOWS SHE WAS ALWAYS FOUND EXCEP
TIONAL IN THE PERFORMANCE OF HER DUTIES, AND HAD PERFORMED 
THE SAME ADMINISTRATIVE DUTIES FILLED BY SP WITH YOUNGER, 

NON CHINESE, AND OR MALE WORKERS 

Defendant SP argues (SP Brief page 33) that plain

t i f f did not submit any evidence that she was qualified for 

the jobs available. This ignores ER 748, a business docu

ment and an admission against interest, in her personnel 

f i l e (DEN 88-90) which i s an assessment by her immediate 

supervisor which states: 

October 2, 1985 
TO WHOM IT MAY CONCERN: 
REGARDING: PFE Employee, Sieu Mei Tu 
This i s a letter expressing my thoughts 
about a PFE employee who has worked for ne 
for a period of 10 years, and possibly 
more, with occasional jobs in other 
departments due to job abolishments and 
subsequent displacements. 
I had heard good reports of her when she 
f i r s t came to work under my supervision. 
My Head Clerk of Materials/Sunplies gave 
her a 10 on the rating scale, which I 
downgraded to an 8, or thereabouts, after 
reaction from Asst. Controller who said 
"nobody i s perfect." 

She proved to be a very fine efficient 
worker and absorbed new information rather 
fast. L i t t l e supervision was required of 
her but she always gave the opportunity to 
"check" her vork, and would take correc
tion in proper stride. 

In later years, after the Split, Sieu held 
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almost every job in disbursements at one 
time or another, and she did not have to 
be "baby sat" to leam i t . A few ques
tions now and then to get the basics would 
get her going f u l l speed ahead. Once 
acquainted with the job, she was very fast 
and efficient. In a pinch, due to job 
abolishments, she has performed three jobs 
at once. 

She would anticipate ahead for deadlines, 
discounts, schedules, and "issue alert 
warnings" when a facet of work was falling 
behind. 

She was furloughed effective October 9, 
1985, and a good worker has been lost. 
This letter i s for her personal record for 
whomsoever may read i t . 
Charles C. Carroll 

Chief Clerk Disbursements 

ER 749, describes the duties Sieu Mei performed just prior 

to her discharge (Position 141). The same page describes 

Position 150, clerk, then f i l l e d by S.A. Hauff. S. A. Hauff, 

a white, younger, female was transferred to the SP (ER 531). 

Sieu Mei had previously been employed in Position 150 (ER 

733-734). That position was less demanding than Position 

141. (ER 734) Thus there was material evidence presented as 

to her qualification for positions not terminated and trans

ferred . 

(F) DEFENDANTS HAVE TOTALLY FAILED TO RESPOND TO PLAINTIFFS 
EVIDENCE THAT THE DEFENDANTS ARE ESTOPPED FROM ASSERTING 
DECLINE IN BUSINESS AS A CAUSE FOR DISCHARGING PLAINTIFF 
WITHOUT CONTINUING BENEFITS. PLAINTIFF HAS PRESENTED EVI
DENCE OF ESTOPPEL SO THAT SUMMARY JUDGMENT SHOULD NOT BE 

GRANTED TO DEFENDANTS 

Plaintiff has presented significant evidence of 

representations by the defendants and her reliance thereon 

(ER 937, 958, 1003, 1007-10014, 1039; SP ER 231-234; DEN 
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90) to invoke an equitable estoppel of the defendants prohi

biting them from raising an issue of economic decline as 

cause for her termination. 

Defendants do not respond to this equitable right 

vhich establishes Sieu Mei Tu's discharge as pretextural. 

(G) PLAINTIFFS SECOND AMENDED COMPLAINT (DEN 115) SPECIFI
CALLY CHARGES DEFENDANTS WITH RETALIATORY DISCRIMINATION 

CONTINUING TO JUNE 1, 1989 

Each of Plaintiff's complaints have charged Defen

dants vith retaliatory discrimination. (DEN 115 page 10; 

DEN 38 page 10; DEN 1 Complaint Exhibit A page 7). 

All of the retaliatory discrimination i s evidence 

of the i n i t i a l discrimination and of the unlavfulness of the 

discharge of Sieu Mei Tu. 

I I 

THE UNION DEFENDANTS 

(A) MATERIAL FACTS PRESENTED AS TO BREACH OF DUTY 
OF FAIR REPRESENTATION BY UNION 

All of the facts applicable to the claim against SP 

are equally applicable against Union, but v i l l not be 

repeated here. In addition, the folloving material facts 

are before the court; 

On October 18, 1985, plaintiff in vriting 

advised ATSF that her employment had been vrongfully termi

nated for discriminatory reasons because of her age, sex, 

and national origin (DEN 30, Exhibit G). On the same day 

-10-



Plaintiff sent a copy of that vriting to the Union and 

demanded "for your union to protect i t s member, Sieu Mei Tu, 

and to provide her legal representation and support in this 

time of great travail." (DEN 30 Exhibit G). The Union did 

not feel that demand requested a response or that one vas 

necessary (DEN 7i. page 9). On January 20, 1986, counsel for 

plaintiff vrote to the Union as follovs: 

"On October 18, 1985, I vrote to you con
cerning the termination of Mrs. Tu from 
her position vith Southern Pacific and 
demanded for you to protect her interest 
and support. You have made no response to 
that letter and taken no action to protect 
the interest of Mrs. Tu. 
This i s to advise that unless you immedi
ately take action no later than five (5) 
days from the date of this letter, I 
intend to include you in an action con
cerning her rights and to hold you respon
sible for a bad faith refusal to perform 
your contractual duties to Mrs. Tu regard
ing this distressing incident." (DEN 71 
Exhibit R) 

On January 28, 1986 the Union advised Sieu Mei's counsel as 

follovs (DEN 71 Exhibit S): 

"Let me assure you, Mr. Kubby, that 
B.R.A.C. i s progressing a claim in accor
dance vith the PFE/B.R.A.C. Agree
ment in behalf of Mrs. Tu...." 

No further vord vas received by Plaintiff concerning that 

process until January 4, 1988, vhen DEN 71 Exhibit T (the 

Leiberman arbitration) vas received.(DEN 50) The Leiberman 

arbitration demonstrates that the Union did not process Sieu 

Mei Tu's individual claims under the collective bargaining 

agreement. 

Thus there vere triable material issues of 

fact of failure to perform ministerial and/or procedural 
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acts, ignoring Sieu Mei's individual rights and claims, 

failure to investigate her claims, recklessly disregarding 

her individual rights. 

The Union during the period i t vas supposedly 

processing Sieu Mei's discrimination claim vas also nego

tiating to become the sole bargaining agent for the combined 

railroads and also to purchase the SP. (DEN 115 page 15, ER 

158-159, 877, 883-884, 933). Even i f there had been a judg

ment c a l l by the Union not to process her claims, vhich the 

Union has never claimed i t made there vould be a triable 

issue of fact as to a bad faith motive on the part of the 

Union. 

The Union has never claimed i t made a knoving 

decision not to submit Sieu Mei's individual claim for 

vrongful discriminatory discharge or her Individual right to 

be exempt from the decline in business provision of the col

lective bargaining agreement to arbitration, so that the 

Union's failure to arbitrate Sieu Mei's discrimination claim 

or individual exemption from the collective bargaining 

agreement decline in business provision vas a failure to 

perform a procedure1 or ministerial act. There vas no 

rational or proper basis for i t s conduct. Such conduct pre

sents a triable material issue of fact of reckless disregard 

for the rights of the individual employee that must be tried 

before a jury so that summary judgment should not be 

granted. 

On at least three occasions after January 28, 

1986 Counsel for Plaintiff telephoned the office of the 
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Union representative in charge of the PFE matter, Mr. Brack-

b i l l , to determine the nature and progress of the claim the 

Union vas supposedly pursuing for Plaintiff, and the name 

and location of the attorney handling the matter. Counsel 

vas finally given the name of an attorney on the East Coast, 

vho counsel called. That attorney advised counsel that he 

vas acting for the Union in a suit filed against the Rail

roads and then pending in the United States District Court 

in Utah, but that action only concerned PFE employees vho 

had been transferred to SP and did not involve any issues 

concerning PFE employees that had been "furloughed". Plain

t i f f s counsel requested copies of the pleadings filed in 

that matter, but never received the same. (DEN 89 pages 

3-4). 

On April 29, 1988, plaintiffs f i l e d their 

F i r s t Amended Complaint (DEN 38) setting forth their claims 

against the Union. 

Plaintiff called Mr. Brackbill and advised 

him of her desire for employment vith SP (DEN 71 page 12 

15-17). On April 29, 1988, Sieu Mei interviewed at SP for 

such a position. (DEN 64) She was not given employment.(DEN 

90 page 5 lines 21-24). The Union took no action to procure 

such employment for her, nor to commence arbitration for 

retaliatory discrimination on behalf of Sieu Mei. (ER 602). 

In September, 1988, plaintiff attempted to 

take discovery from the Union. The Union did not comply. 

(DEN 89) in f u l l and only partially later complied not with 

i t s own records but with records allegedly procured from 
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SP.* 

On Motion for Summary Judgment filed November 

23, 1988, SP argued that the ICC had exclusive jurisdiction 

of Sieu Mei's conspiracy claim. (DEN 62) In fact a proceed

ing had been held before the ICC prior to September 12, 

1988, and an issue raised as to imposition of labor protec

tive conditions to be imposed by reason of the ATSF merger. 

The Union, well knowing of the claims of Sieu Mei, did not 

present her matter to the ICC, did not advise her that such 

a proceeding was being conducted, and did not advise the 

District Court of the same, nor the fact that a decision had 

been arrived at on January 29, that the ICC did not have 

jurisdiction to determine the same, and that employees such 

as Sieu Mei, that were adversely affected by the disallowed 

merger could proceed in a c i v i l proceeding. (DEN 115, EX F) 

The Union stood moot on the matter before the District Court 

(ER 869). 

(B) THE UNION'S ASSURANCE THAT IT WAS ADMINISTRATIVELY PUR
SUING SIEU MEI'S CLAIMS UNDER THE COLLECTIVE BARGAINING 
AGREEMENT RELEASED PLAINTIFF (1) TO PURSUE HER STATE COURT 
REMEDIES FOR HER EMPLOYERS BREACH OF PRIVATE CONTRACT AND 
TORTIOUS CONDUCT, (2) NOT SEEK ENFORCEMENT OF FEDERAL CAUSES 
OF ACTION, AND (3) NOT TO NAME UNION IN HER STATE COURT 

ACTION 

* I t should be noted that SP also did not comply leaving 
plaintiff in a disadvantaged position to respond to the Sum
mary Judgment motions of SP and Union. Plaintiff requested 
the District Court to allow completion of discovery before 
considering the Motions for Summary Judgment, but the court 
did not grant the request. (ER 879). 
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The Union's assurance that i t was pursuing Sieu 

Mei's termination claim under the collective bargaining 

agreement, (DEN 120, Exhibit S; ER 682; Union's Supplemental 

ER 102) was sufficient cause for plaintiff to rely on the 

Union to pursue her claims under the collective bargaining 

agreement and not to sue the Union until after receipt of 

the Leiberman Award, when she f i r s t learned that the posi

tion of the Union was not true—that the Union had not pro

gressed an administrative claim under the collective bar

gaining agreement on behalf of Sieu Mei as to the unlawful

ness of her discharge. Thus the provisions of Galindo v. 

Stoodv Co. 793 F. 2d 1502 (9th Cir. 1988) are very applica

ble to this matter. 

In Galindo. supra the d i s t r i c t court found a 

breach of the duty of fair representation in the manner in 

which the union investigated, prepared, and handled a griev

ance, the Court of Appeals stated at 1513: 

"To establish a breach of a union's dû'-v 
of fair representation, an employee most 
show that the Union's conduct was 'arbi
trary, discriminatory, or in bad faith.' 
Vaca V. Sines. J86 U.S. 171, 190, 87 S.Ct, 
903, 916, 17 L.Ed.2d 1244, 1253 (1967); 
Peterggn v. Kennedy. 77i F. 2d i244, 1253 
(9th Cir., 1985), cert, denied. _U.S. 

, 106 S. Ct. 1642, 90 L.Ed.2d 187 
(1986); Castelli v. Douglas Aircraft Co.. 
752 F. 2d 1480, 1482 (9th Cir. 1985. In 
the grievance context, this standard pro
hibits a union from ignoring a meritorious 
grievance or processing that grievance 
perfunctor<Iv." (emphasis added) 
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The court then went on at 1514 quoting with approval from 

Dutrisac v. Caterpillar Tractor Co.. 749 F. 2d 1270, 1274 

(9th Cir. 1983): 

"([W]e limit or holding that union negli
gence may breach the duty of f a i r repre
sentation to cases in which the individual 
interest at stake i s strong and the 
union's failure to perform a ministerial 
act completely extinguishes the employee's 
right to pursue his claim") cited in Evan
gel ista v. Inlandboatmen's Union of 
Pacific. 777 F.2d 1390, 1399 n. 4 (9th 
Cir. 1985); see ttlsp Eichelberqer Vt w m » 
765 F. 2d 851, 855 n. 7 (9th Cir.1985) 
f"Dutrisac may further be limited to si t u 
ations where a true ministerial act i s 
involved."). 
Under Peterson and Dutrisac then, the 
crucial inquiry i s whether the union's 
error involved a judgmental or ministerial 
act. Additionally, the union's conduct 
must prejudice a strong interest of the 
employee. See Dutrisac. 749 F.2d at 1274; 
Elchelberger. 765 F. 2d at 855. 

c. The Failure to Notify stoody 
Under the Peterson Standard, or any other 
test, i t i s hard to imagine a more clear 
case of arbitrary conduct than Peon's 
failure to notify Stoody that Galindo was 
a steward. This was a mere "ministerial" 
act that required no judgment. There i s 
no rational explanation for Peron's failure 
simply to write or telephone Stoody. 
Moreover, the act was severly detrimental 
to a strong individual interest; had 
Stoody been notified, Galindo vould prob
ably not have been laid off. See Dutri
sac. 749 F.2d at 1274 (finding breach of 
duty of f a i r representation where union 
failed to pursue a meritorious griev
ance) ; Tenorlo v. NLRB. 680 F.2d 598, 602 
(9th Cir. 1982)( finding breach of duty of 
air representation where union rejected 
grievance without hearing employees' 
explanation of facts leading to their dis
charge) . 

The Union has never presented any fac

tual material that i t exercised any judgement not to pursue 

Sieu Mei's claim of unlawful dicriminatory discharge. I t ' s 
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f a i l u r e to do so was purely procedural or m i n i s t e r i a l demon

strating a reckless disregard for the rights of the individ

ual, Sieu Mei Tu, and f a l l i n g squarely within the authority 

of Peterson v. Kennedv. 771 F.2d 1244, (9thCir. 1985), certt 

denied. 475 U.S. 1122 (1986). 

The authority of Peterson, supra was considered by 

the D i s t r i c t court ( DEN 130 page 7). The D i s t r i c t Court 

recognized i t had the duty to determine whether the act in 

question involved the union's judgment or whether i t was 

"procedural or mi n i s t e r i a l . " (DEN 130 page 4 ) . The D i s t r i c t 

Court misconstrued whether there was any evidence before the 

court presenting an issue of whether the failur*» to act in 

question involved the union's judgment or was procedural or 

ministerial. There was evidence before that court that the 

fa i l u r e to act was not judgmental but was procedural or min

i s t e r i a l presenting a material question of fact to be deter

mined by a jur>' ^ not on motion for summary judgment. 

The Union cited Peterson, supra in i t s motion 

brief before the D i s t r i c t Court (DEN 122 pages 3, 5, 6, 21) 

and conceded that the court was required to determine 

vhether the acts complained of required judgment on the part 

of the Union or vas procedural or m i n i s t e r i a l . 

(C) THE ISSUE AS TO THE UNION DEFENDANTS IS AND ALWAYS HAS 
BEEN WHETHER A MATERIAL ISSUE OF FACT EXISTS AS TO WHETHER 
THE UNIONS CONDUCT FALLS WITHIN THE LAW ESTABLISHED BY VACA 

V. SIPES. 386 U.S. 171 (1967). 
NEITHER SINGLETON V. WULFF. 428 U.S. 106 (1976) NOR GREATER 
LOS ANGELES COUNCIL ON DEAFNESS. INC. V. ZOLIN. 812 F.2D 

1103 (9TH C i r . 1987) ARE APPLICABLE HEREIN 
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Consistently sit.ce the f i l i n g of the F i r s t 

Amended Complaint and through t\io motions for svunmary judg

ment, plaintiffs' have argued th<\t the Union under the facts 

of this case have failed to fa ir ly represent Sieu Mei Tu and 

that this failure f a l l s vithin the authority established in 

Vaca V. Sipes. supra. (DEN 125 page 2; ER 1135-1137; DEN 

105 page 5; ER 911-912; ER 877-879.) The facts concerning 

the Union's conduct as being unfair representation have 

likevise been before the court since the Union's appearance. 

Defendant urges the application of Singleton 

v. Wulff. supra to this matter.* Neither i t nor Greater Los 

Angeles v. Zolin. supra, are applicable here because a l l of 

the facts argued here vere before the District Court and the 

District Court i t s e l f recognized i f the evidence presented 

shoved a triable issue of fact as to the action of the union 

being ministerial or procedural, summary judgment could not 

be granted, and i f the evidence presented shoved a triable 

*The Union further argues that the pla i n t i f f enmeshed the 
federal courts in her labor dispute before the Union had 
exhausted the contractual remedies. This completely f l i e s 
in the face of the facts that plaintiff initiated her action 
in the state court, solely on state court causes of action 
and left to the Union the pursuit of her federal causes of 
action vhen the Union assured her that i t vas in fact pro
gressing her claims of discrimination under the collective 
bargaining agreement. I t vas the defendants that brought 
plaintiffs into the Federal Courts over the plaintiffs 
objections. I t vas only after the Union failed to fairly 
represent her, and the arbitration process had terminated 
that she amended her complaint to spell out her federal 
causes of action (DEN 1 and DEN 38) . See Woolley v. Eastern 
Airlines.250 F2 86 (CA Fla 1957); cert, denied 356 U.S. 931. 
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issue of fact that the union made a judgmental c a l l for a bad 

motive, or in bad faith, or arbitrarily, summary judgment should 

also not be granted. 

In Del Costello v. Intemational Brotherhood 

of Teamsters. 462 U.S. 151, at 164 n. 14, 103 S. Ct. at 2290 

n. 14 the Supreme Court stated: 

"The duty of fai r representation exists 
because i t i s the policy of the National 
Labor Relations Act to allov a single 
labor organization to represent collec
tively the interests of a l l employees 
vithin a unit, thereby depriving individu
als in the unit of the ability to bargain 
individually or to select a minority union 
as their representative. In such a sys
tem, i f individual employees are not to be 
deprived of a l l effective means of pro
tecting their ovn interests, i t must be 
the duty of the representative organiza
tion to "serve the interests of a l l mem
bers vithout hostility or discrimination 
tovard any, to exercise i t discretion vlth 
complete good faith and honesty, and to 
avoid arbitrary conduct." 

stated: 

In Peterson, supra, at 1253 this court 

"Whether in a particular case a union's 
conduct i s "negligent", and therefore non-
actionable, or so egregious as to be 
"arbitrary", and hence sufficient to give 
rise to a breach of duty claim, i s a ques
tion that i s not always*easily answered. 
A union acts "arbitrarily" when i t simply 
ignores a meritorious grievance or handles 
i t in a perfunctory manner, see Vaca v. 
Sines. 386 U.S. at 191, 87 S.Ct. at 917, 
for example, by failing to conduct a "min
imal investigation" of a grievance that i s 
brought to i t s attention. See Tenorio v. 
National Labor Relations Board. 680 F.2d 
598, 601 (9th Cir. 1982). We have said 
that a union's conduct i s "arbitrary" i f 
i t i s "without rational basis," aee Gregg 
v. Chauffeurs. Teamsters and Helpers Union 
Local 150. 699 F.2d 1015, 1016 (9th Cir. 
1983), or i s "egregious, unfair and unre-
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Iated to legitimate union interests."_££& 
Johnson v. United States Postal Service. 
756 F.2d 1461, 1465 (9th Cir.1985). In 
Rpl?eg^Y V- Oantas Empire Airwavs Ltd.. 573 
F.2d 1082, 1089-90 (9th Cir.1978), we held 
that a union's unintentional mistake i s 
"arbitrary " i f i t reflects a "reckless 
disregard" for the rights of the individ
ual employee, but not i f i t represents 
only "simple negligence violating the tort 
standard of due care." In Dutrisac v. Cat
erpillar Tractor Co.. 749 F.2d 1270, 1274 
(9th Cir.1983), we concluded that uninten
tional union conduct may constitute a 
breach of the duty of fai r representation 
in situations where "the individual inter
est at stake i s strong and the union's 
failure to perform a ministerial act com
pletely extinguishes the employee's right 
to pursue his claim." 

There are some t ignificant general 
principles that emerge from our previous 
decisions. In a l l cases in which we 
found a breach of the duty of fai r repre
sentation based on a union's arbitrary 
conduct, i t i s clear that the union 
failed to perform a procedural or min
i s t e r i a l act, that the act in question did 
not require the exercise of judgment and 
there was no rational and proper basis for 
the union's conduct. For example, we 
found a union acted arbitrarily where i t 
failed to: (1) disclose to an employee i t s 
decision not to submit her grievance to 
arbitration when the employee was attemp
ting to determine whether to accept or 
reject a settlement offer from her 
employer, aee Robeskv. 573 F.2d at 1091; 
(2) f i l e a timely grievance AfiST i t had 
decided that the grievance was meritorious 
and should be filed, aee Dutrisac. 749 F2d 
at 1274; (3) consider individually the 
grievances of particular employees where 
the factual and legal differences among 
them were significant, aee Gregg. 699 F.2d 
at 1016; or (4) permit employees to 
explain the events which led to their dis
charge before deciding not to submit their 
grievances to arbitration. See Tenorlo. 
680 F.2d at 601)." 

In Castanedo v. Dura-Vent Corp. 648 F. 2d 612 (9thCir. 1980) 

this court stated at 618: 
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"After reviewing the record, we agree with 
the d i s t r i c t court that appellants have 
not made a showing that they exhausted the 
contractual grievance procedures. How
ever, appellants really do not contend to 
the contrary. They contend that their 
efforts to obtain the Union's assistance 
in processing their grievances were 
repeatedly ignored and, because of the 
lack of Union support, many employees were 
fearful of retaliatory discharges i f they 
complained. Their main thrust on appeal 
i s that the Union breached i t s duty of 
fai r representation in handling and pro
cessing their grievances. And, as to this 
issue, we agree with the appellants that 
summary judc^ment was not appropriate." 

In the instant matter, the union did not do 

the simple act of calling up the plaintiffs attorney to find 

out what her beef was, or to l e t the arbitrator know that as 

to Sieu Mei's claim her seniority date preceded March 16, 

1963, so that tne decline in business provision of the con

tract did not apply to her, or when learning that she had 

not been reemployed initiating a claim on her behalf for 

retaliatory discrimination. There was a complete failure by 

the union to act, without any judgment on i t s part not to 

act, so that i t s conduct was completely arbitrary causing 

p l a i n t i f f to loose the benefits earned after twenty three 

plus years of seirvice to her employer and twenty three plus 

years of membership and paying dues to her union. 
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I l l 

THE ATSF DEFENDANTS 

(A) THE LOWER COURT CONTRARY TO LAW DISMISSED 
DEFENDANTS ATCHISON, TOPEKA, SANTA FE 
RAILROAD COMPANY AND SANTA FE SOUTHERN 
PACIFIC CORP. UNDER RULE 4 (j) RULES OF 

FEDERAL PROCEDURE 

The docket of the instant matter (ER* 1150) demonstrates the 

following time sequence: 

March 20, 1987 (DEN 1) case removed to 
Federal Court 
October 15, 1987 Summons issued 
July 20, 1987 (DEN 16) Plaintiff moves to 
remand to state court 
October 9, 1987 (DEN 24) Motion to remand 
denied 
October 15, 1897 Summons issued 
November 2, 1987, (DEN Exhibits A and B) 
copies of the Summons and 
Complaint mailed to ATSF* 
defendants 
December 8, 1987, (DEN 40 Exhibits A and 
B) Defendants ATSF 
acknowledge receipt of Summons and Com
plaint 
December 24, 1987 (DEN 25) Answer filed by 
Atchison, Topeka, Santa Fe Railroad Com
pany 
and Santa Fe Southern 
Pacific Corp.(ATSF) 
April 29, 1988 (DEN 28) First Amended Com
plaint filed and served by mail on ATSF. 
May 19, 1988 (DEN 39) ATSF Motion to Dis

miss Complaint 
June 30, 1988 (DEN 51) Motion granted 

Thereafter a l l Plaintiffs pleadings were served on ATSF by 

service by mail to their attorneys of record, pursuant to 

Rule 5. No motion was ever made by ATSF to dismiss the F i r s t 

Amended Complaint or the Second Amended Complaint. 
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(B) THE FIRST AMENDED COMPLAINT 
WAS PROPERLY SERVED 

ON THE ATSF DEFENDANTS 

The Fi r s t Amended Complaint was served on the ATSF 

Defendants by mail pursuant to Rule 5 (b) on April 29, 1988. 

The order of the court of June 30, 1988, does not dismiss 

these defendants on the F i r s t Amended Complaint. Therefore 

these defendants remained of record in the matter not with

standing the court order of June 30, 1988. 

(C) THE TRIAL COURT SPECIFICALLY GRANTED 
PLAINTIFFS LEAVE TO 

FILE A FIRST AMENDED COMPLAINT 
The t r i a l court by i t s order of April 6, 1988, 

specifically authorized leave for Plaintiffs to amend and 

f i l e i t s amended complaint. The order (DEN 36) specifically 

states: 

"Defendants motion to dismiss i s GRANTED; 
plaintiffs are GRANTED leave to amend the 
complaint to state a federal cause of 
action; amendment must be filed with 30 
days." 

Thus defendants argtiment that amendment was made without leave of 

court i s without merit. These defendants chose not to move for 

dismissal of the F i r s t Amended Complaint under Rule 4(j) which 

would have been a frivolous act since the F i r s t Amended Complaint 

had been properly served, but limited their motion only to dis

missal of the original complaint, at a time (May 19, 1988 DEN 39) 

when the original complaint had already been dismissed (April 6, 

1988 DEN 35), and a Fir s t Amended Complaint been served and filed 

(April 29, 1988 DEN 38). 
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(D) IT WAS ABUSE OF DISCRETION 
TO APPLY RULE 4 (J) 

When a named party defendant answers the com

plaint voluntarily, service of summons i s an idle act which 

the law abhors. An answer i s a authorized pleading (Rule 

7). Here also service was effected on two defendants. 

Southern Pacific Transportation Company and Pacific Fruit 

Express (SP), before removal. The 1988 Practice Commentary 

C-4-35 points out that in removed cases the Rule 4 120 day 

provision does not apply but Rule 81 (c), would be applica

ble, requiring a defendant to plead 20 days after the 

receipt of a copy of the i n i t i a l complaint. ATSF was mailed 

a copy of the original complaint on November 2, 1987 and 

accepted service on December 8, 1987 (DEN 40 Exhibits A and 

B; DEN 45 page 8 lines 11-14). Defendants ATSF accepted ser

vice of the complaint and answered without raising any issue 

of 120 day service, evidencing lack of prejudice to these 

defendants, and waiver of the issue of the application of 

Rule 4 ( j ) . 

(E) IF RULE 4 (j) WERE POSSIBLY APPLICABLE THE LOWER COURT 
SHOULD NOT HAVE APPLIED 4(j) AS PLAINTIFFS SHOWED GOOD CAUSE 

AND/OR UNDER Rule 6 (b)(2) EXCUSABLE NEGLECT. 
TO HAVE DISMISSED WAS AN ABUSE OF DISCRETION 

Rule 4(j) provides in i t s pertinent parts: 

" I f a service of the summons and complaint 
is not made upon a defendant within 120 
days after the filing of the complaint aod 
the party on whose behalf such service was 
required cannot show good cause why such 
service was not made within that period, 
the action shall be dismissed as to that 
defendant without prejudice...." (emphasis 
added). 
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Rule 6(b)(2) provides: 

When by these rules... an act i s 
required... within a specified time, the 
court for cause shown may at any time in 
i t s discretion... permit the act to be 
done where the failure to act was the 
result of excusable neglect...." 

Here the action originated in the State Court. 

(DEN 1) The removal to the Federal Court was not proper. 

Plaintiffs had filed in the state court, a complaint which 

they believed was a well pled complaint of actions a l l t r i 

able in the state court, and not necessarily implicating the 

collective bargaining agreement. At the time of that filing, 

the statute of limitations for action by the Union had not 

expired, Plaintiffs were told by Defendants that Union was 

pursuing Plaintiff Sieu Mei Tu's claims under the collective 

bargaining agreement, so Plaintiff had good cause to believe 

that i t was not necessary for her to pursue her collective 

bargaining rights in the Federal system, but recognized that 

as to h2r state law causes of action i t was necessary to 

move forward with the fil i n g of her complaint. Furthermore 

Defendants SP, subsidiaries of Defendants ATSF, through 

their counsel, requested Plaintiffs not to serve the other 

defendants inorder to facilitate early settlement of this 

matter (DEN 45 attached declaration). 

Pursuit of the objective of settlement rather 
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than t r i a l appeared to Plaintiffs to be a worthy objective. 

Plaintiffs' reliance on such a representation was good cause 

for not serving the other defendants. When i t became appar

ent that there would be no good faith meaningful settlement 

discussions, and the case would not be remanded to the state 

court Plaintiffs served the other defendants. 

Until the lower court ruled that the matter 

was properly removed to the Federal Court Plaintiff had good 

cause to believe that the matter would be remanded to the 

State Court, and thus good cause to believe that Rule 4(j) 

would be inapplicable to this action. 

Since California permits the service of sum

mons within three years of issuance (CCP 583.210) Rule 4(j) 

was not applicable under the ho." ding of Russo v. Prudential 

Ins. Co.. 116 FRD 10, (E.D. Pa., 1986). 

A defendant may waive and be estopped any applica* 

tion of Rule 4 ( j ) . See United States v. Gluklick. 801 F2d 

834 (CA6 1986). In this proceeding ATSF answered the com

plaint without raising the Rule 4(j) objection thus waiving 

any procedural issue. 

At the time of the filing of the original com

plaint a l l non r a i l a ctivities of the railroad defendants 

V«: merged into ATSF /Kraus v. Santa Fe Southern Pacific 

Corp. 878 F2d 1193 at 1195 (9th Cir. 1989) SO that SP'S 

request not to serve the other defendants was in fact the 

request of ATSF. 

The lower court abused i t s discretion by dis

missing ATSF defendants under the circumstances. 
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Defendants argument that the f i l i n g of an 

amended complaint can not overcome the effect of a Rule 4(j) 

dismissal (Brief of Defendants/Appellees Atchison, Topeka 

and Santa Fe Railway Co. and Santa Fe Southern Corp page 17) 

completely ignores that the rule i t s e l f provides that a dis

missal pursuant to i t s terms i s without prejudice. 

(F) THE ICC DETERMINED THAT IT HAD NO JURISDICTION 
TO IMPOSE EMPLOYEE PROTECTION PROVISIONS 

TO THE SUBJECT MERGER, BECAUSE THEIR JURISDICTION 
ONLY EXISTED IF THEY APPROVED THE 

MERGER, AND HERE THEY DENISD THE MERGER 

Excerpt of Record 1126 i s the ICC decision 

concerning the imposition of Employee Protection Provisions 

to the siibject merger. I t specifically states: 

"Based upon the comments and replies filed 
and upon further consideration, we con
clude that we do not have authority to 
impose labor protection as a condition to 
our action disapproving a merger proposal. 
Section 11347 speaks in terms of approved 
transactions.... 
Persons injured by a carrier violating the 
Act or an order of the Commission may f i l e 
suit, and the carrier i s liable for the 
damages sustained as a result of those 
violations. 49 U.S.C. 11705." 

Thus defendants argument that plaintiffs' conspiracy claim 

must f i r s t be decided by the ICC (Brief of ATSF page 18-21) 

i s without merit. This Court in Kraus. supra has ruled that 

a injured plaintiff can pursue their state court cause of 

action for interference with advantageous relationship even 

though the ICC had not determined the application of 49 USCA 
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%10101 et seq. This court held that 49 USCA 10101 et seq. 

does not preempt state law claims. 

Plaintiffs' conspiracy claim i s a state law 

cause of action which plaintiff i s entitled to pursue pursu

ant to Kraus. supra and i s not pre empted by the ICA. 

(G) THE TRIAL COURTS ORDER OF JUNE 30, 1988, 
IN SO FAR AS IT DEALS WITH THE DISMISSAL OF 

DEFENDANTS SANTA FE AND RAILROAD 
FROM ALL CAUSES OF ACTION 
(DEN 51 PAGE 4 PARAGRAPH 6) 

MAKES REFERENCE ONLY TO PLAINTIFFS COMPLAINT 
AND TTS SERVICE. 

IT DOES NOT A DRESS THE FACT THAT 
A FIRST AMENDED COMPLAINT HAD BEEN SERVED AND FILED 

The t r i a l courts order of June 30, 1988, in so far 

as i t dealt with the dismissal of the ATSF defendants from 

a l l causes of action makes reference only to Plai n t i f f s ' 

complaint and i t s service, but did not address the fact that 

a F i r s t Amended Complaint had been served and filed, after 

the original complaint had been dismissed on grounds other 

than the application of Rule 4 (j) and before Defendants 

motion to dismiss the complaint (not the F i r s t Amended Com

plaint) under Rule 4 ( j ) . (DEN 51 page 4 paragraph 6). 

(H) DEFENDANTS REQUEST FOR SANCTIONS 
IS UNSUPPORTED BY THE RECORD 

Defendants request for sanctions based upon a 

charge of frivolous appeal, misstatement of record and vexa-

tiously multiplying these proceedings i s totally unsupported 

by the record. The record is scrupulously documented in 

Plaintiffs brief (page 11) as to what transpired (ER 251). 

at the cited hearing. 
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The appeal i s meritorious and necessary so as 

to achieve justice for an injured person, who has been 

wronged by each of the defendants. 

IV 

CONCLUSION 

I t i s respectfully submitted that applying the 

required standard on appeal that a l l possible inferences 

from the record must be drawn in favor of the non-moving 

party rcee v. Tenneco. Inc.. 615 F.2d 857, 859 (9th 

Cir.1980); Dolphin Tours v. Pacific Creative Services. 773 

F.2d 1506, 1509 (9th Cir.1985) considering a l l of the dec

larations, pleadings, depositions, admissions, answers to 

interrogatories i t i s shown that there are genuine issues 

for t r i a l and summary judgment should not have been granted 

as to any defendant nor should plaintiffs state causes of 

action have been dismisse:!^. This natter should be remanded 

for t r i a l to the state court, and i f not there to the Dis

t r i c t Court. 

The SP defendants and the ATSF defendants for 

the clear purpose of avoiding their responsibilities to 

their employees and the Unions stubborn failure to look "t 

Plaintiffs individual rights, have caused plaintiff great 

harm. Equity cries out that Sieu Mei Tu be treated justly. 

Auqast 6, 1990 
Respectfully submitted, 
LEE J. KUBBY, INC. 
A Professional Corporation 

Attorney for Plaintiffs 
SIEU MEI TU AND JOSEPH Z. TU 
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DECLARATION OF SERVICE BY MAIL 

I , Lee J . Kubby, say and declare: 

I am a citizen of the United States, over eighteen 
years of age, and not a party to the within action. My 
business address i s BOX 60267, Palo Alto, California 94306. 
I am an attorney at law licensed by the State of California. 
That on August 6 . 1990. I served TWO (2) coolea of the 
attached: 

APPELLANTS ANSWERING/REPLY BRIEF 

via United States F i r s t Class Mall on the following parties 
of record: 

PATRICK W. JORDAN 
WAYNE M. BOLIO 
MCLAUGHLIN AND IRVIN 
ROBERT S. BOGASON 
111 Pine Street, Suite 1200 
San Francisco, CA 9411-5109 
(415) 433-6330 

James A. Bowles 
445 South Figueroa Street 
35th Floor 
Los Angeles, CA 90071 
(213) 620-0460 

James M. Darby 
Kathleen S. King, Esq. 
Henning, Walsh & King 
TCIU 
3 Research Place 
Rockville, MD. 20850 

(415) 981-4400 
and by then sealing said envelope and depositing same into the 
United States mail, postage fully prepaid. 

I declare under penalty of perjury that the foregoing i s 
true and correct. 

Executed on AUGUST 6 . 1990 at Palo Alto, California. 

LEE J. KUBBY 

^̂ ^̂ ĵmrnrnm^ .30. ^ ^ ^ ^ ^ B 
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CHICAGO 
LONDON 
NEW VORK 
HOUSTON 
LOS ANGELES 
TOKYO 
BRUSSELS 

ERIKA Z JONES 
2 0 2 7 7 8 0 6 4 2 

MAVKR. BROWN & P L . \ T T 
2 0 0 0 PENNSYLVANIA AVENUE. N.W 

WASHINGTON, D C. 2 0 0 0 6 - 1 8 8 2 

September 1, 1992 

2 C ; 4 6 3 2 0 0 0 
TE_EX 8 9 2 6 0 3 

FACSIMILE 
2 0 2 8 6 1 0 4 7 3 

Bv Hand 

The Honorable Sidney L. Strickland 
Secretary 
Interstate Commerce Commission 
12th Street and Constitution Avenue, N.W 
Washington, D.C. 20423 

Re: Finance Docket No. 30400 (Sub-No. 21), 
Santa Fe Southern Pacific Corporation — 
Control — Southern Pacific Transportation Comoanv 

Dear Secretary Strickland: 1> 

Enclosed please f i n d , f or f i l i n g with the/'Commission, the 
originals and eleven copies of ( i ) the Responses and Objections of 
Santa Fe Pacific Corporation to Request for Production of Documents 
of BMWE and lAMAW and ( i i ) Santa Fe Pacific Corporation's F i r s t Set 
of InterrogatorieS( and Informal Requests for Production of 
Documents Addressed t o BMWE and lAMAW i n the above-referenced 
matter. Please time^and date stamp one copy of each and return i t 
to our messenger. <7̂ <̂ 3 7^ 

Please c a l l me i f you have any questions regarding the 
enclosed materials. Thank you for your assistance. 

Sincerely yours, 

Erika Z. Jones 

Counsel for Santa Fe Pacific 
Corporation Enclosures 

cc: Honorable Paul S. Cross 
Donald F. G r i f f i n , Esq. ;r'ce of me Secret;' 

, PA<IO\ J - ^ ^ 
.'>»ic Recofo 



BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

FINi^CE DOCKET NO. 30400 (SUB-NO. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION - -
CONTROL -- SOUTHERN PACIFIC TRANSPORTATION COMP;̂ , 

RESPONSES AND OBJECTIONS OF 
SANTA FE PACIFIC CORPORATION TO REQUEST 

FOR PRODUCTION OF DOCUMENTS OF BMWE and lAMAW 

G. Paul Moates 
Vincont F. Prada 

SIDLEY & AUSTIN 
1722 Eye Street, N.W. 
Washington, D.C. 20006 
(202) 736-8000 

QL CQvnggl 

Erika Z. Jones 
Adrian L. St e e l , J r . 
Kathryn A. Kusske 
MAYER, BROWN & PLATT 
2000 Pennsylvania Avenue, N.W. 
Suite 6500 
Washington, D.C. 20006-1882 
(202) 463-2000 

Attorneys f o r Santa Fe P a c i f i c Corporation 

DATED: September 1, 1992 ENTERED 
uif'ce 0* the SecreteiV 

I !• I 

Part of 
[ T j Public BecofO 



BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. 30400 (SUB-NO. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION - -
CONTROL - - SOUTHERN PACIFIC TRANSPORTATION COMPANY 

RESPONSES AND OBJECTIONS OF 
SANTA FE PACIFIC CORPORATION TO REQUEST 

FOR PRODUCTION OF DOCUMENTS OF BMWE AND lAMAW 

Pursuant t o the Commission's Rules of Practice (49 C.F.R. § 

1114), Santa Fe P a c i f i c Corporation (formerly Santa Fe Southern 

P a c i f i c Corporation) ("SFP") hereby submits the f o l l o w i n g responses 

and objections t o the "Request f o r Production of Documents," dated 

July 27, 1992, f i l e d by the Brotherhood of Maintenance of Way 

Employes ("BMWE") and the I n t e r n a t i o n a l A s s o c i a t i o n of Machinists 

and Aerospace Workers ("lAMAW") ( j o i n t l y r e f e r r e d t o herein as 

"BMWE/IAMAW"). 

GENERAL OBJECTIONS 

SFP hereby incorporates by reference, ;is i f f u l l y set f o r t h 

herein, each of the General Objections set f o r t h i n the Responses 

and Objections of Santa Fe P a c i f i c Corporation to BMWE/IAMAW's 

I n t e r r o g a t o r i e s , f i l e d August 17, 1992. 

RESPONSES AND OBJECTIONS TO SPECIFIC DOCUMENT REQUESTS 

Document Request No. 1 

Produce each document i d e n t i f i e d i n response t o I n t e r r o g a t o r y 
Number 2. 



Response t o Document Request No. 1 

See Response *.o I n t e r r o g a t o r y No. 2. 

Document Request No. 2 

Produce each document i d e n t i f i e d i n response t o I n t e r r o g a t o r y 
Number 4. 

Response t o Document Request No. 2 

See Response t o I n t e r r o g a t o r y No. 4. 

Document Requfc?*'. No. 3 

Produce each document i d e n t i f i e d i n response t o I n t e r r o g a t o r y 
Number 6. 

Response t o Document Request No. 3 

See Response t o I n t e r r o g a t o r y Nc. 6. 

Document Request No. 4 

Produce each document i d e n t i f i e d i n response t o I n t e r r o g a t o r y 
Number 7. 

Response t o Document Request No. 4 

See Response t o I n t e r r o g a t o r y No. 7. 

Document Request No. 5 

Produce each document i d e n t i f i e d i n response t o I n t e r r o g a t o r y 
Number 8. 

Response t o Document Request No. 5 

See Response t o I n t e r r o g a t o r y No. 8, 

Document Recruest No. 6 

Produce each document i d e n t i f i e d i n response t o I n t e r r o g a t o r y 
Number 10. 

- 2 -



Response t o Document Request No. 6 

See Response t o I n t e r r o g a t o r y No. 10. 

Document Request No. 7 

Produce each document i d e n t i f i e d i n response t o I n t e r r o g a t o r y 
Number i l . 

Response t o Document Request No. 7 

See Response t o I n t e r r o g a t o r y No. 11. 

Document Request No. 8 

Produce each document i d e n t i f i e d i n response t o I n t e r r o g a t o r y 
Number 13. 

Response t o Document Request No. 8 

See Response t o I n t e r r o g a t o r y No. 13. 

Docu^ignt Request No. 9 

Produce t.ach document i d e n t i f i e d i n response t o I n t e r r o g a t o r y 
Number 15. 

Response t o Document Request No. 9 

SFP objects t o t h i s Document Request t o the extent t h a t i t 

seeks the production of documents r e l a t i n g to other than SPT 

employees i n SPT's maintenance of way or maintenance of equipment 

departments on the ground t h a t i t seeks the production of documents 

i r r e l e v a n t t o any matter p r o p e r l y a t issue i n t h i s proceeding and 

not reasonably calculated t o lead t o the discovery of admissible 

evidence. Subject t o t h i s o b j e c t i o n , see Response t o I n t e r r o g a t o r y 

No. 15. 

- 3 



Document Request No. 10 

Produce each document i d e n t i f i e d i n response to Interrogatory 
Number 16. 

Response to Document Request No. 10 

SFP objects to th i s Document Request co the extent that i t 

seeks the production of documents relat i n g to other than SPT 

employees i n SPT's maintenance of way or maintenance of equipnent 

departments on the ground that i t seeks the production of documents 

irrelevant to any matter properly at issue i n t h i s proceeding and 

not reasonably calculated to lead to the discovery of admissible 

evif'ence. Subject to t h i s objection, see Response to Interrogatory 

No. 16. 

Document Request No. 11 

Produce each document i d e n t i f i e d i n response to Interrogatory 
Number 20. 

Response to Document Request No. 11 

See Response to Interrogatory No. 20. 

Document Request No. 12 

Produce each document presented to the ICC's Office of 
Compliance and Consumer Assistance i n response to the investigation 
referenced i n the decision i n Santa Fe Southern Pacific Corp.--
Control--Southern Pacific Trans. Co.. Finance Docket No. 30400, 
sezrved February 27, 1987 (not published) . 

Response to Document Reauest No. 12 

Relevant, non-privileged documents responsive to t h i s document 

request w i l l be mad-s available to BMWE/IAMAW's counsel for review 

m 



pursuant to the terms and conditions of the proposed Protective 

Order and by special arrangement w i t h SFP's counsel. 

Respectfully submitted. 

G. Paul Moates 
Vincent F. Prada 

SIDLEY & AUSTIN 
1722 Eye Street, N.W. 
Washington, D.C. 20006 
(202) 736-8000 

Of Counsel 

Erika Z. Jones 
Adrian L. S t e e l , J r . 
Kathryn A. Kusske 
MAYiSR, BROWN & PLATT 
PCOu Pennsylvania Avenue, N.W. 
Suite 6500 
Washington, D.C. 20006-1882 
(202) 463-2000 

Attorneys f o r Santa Fe P a c i f i c Corporation 

DATED: September 1, 1992 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t , on t h i day of September, 1992, 

I served the foregoing "Responses and Objections of Santa Fe 

P a c i f i c Corporation t o BMWE/IAMAW's Request f o r Production of 

Documents" by causing a copy thereof t o be de l i v e r e d t o each of the 

f o l l o w i n g i n the manner indicated: 

W i l l i a m G. Mahoney 
Donald F. G r i f f i n 
Highsaw, Mahoney & Clarke, P.C. 
1C50 17th Street, N.W. 
Suite 210 
Washington, D.C. 20036 
(By Messenger) 

John MacDonald Smitn 
Southern P a c i f i c Transportation Company 
819 Southern P a c i f i c B u i l d i n g 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(By Federal Express) 

Charles Kong 
1017 Brown Street 
B a k e r s f i e l d , C a l i f o r n i a 93305 
(By First-Class Mail) 

Lee J. Kubby 
Lee J. Kubby, Inc. 
Box 60485 
Sunnyvale, C a l i f o r n i a 94086-0485 
(By First-Class Mail) 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

SANTA FE SOUTHERN PACIFIC CORPORATION--
CONTROL--SOUTHERN PACIFIC TRAILS PORTATION 
COMPANY 

Finance Docket 
No. 30400 
(Sub-No. 21) 

REPLY OF BROTHERHOOD OF MAINTENAHCE OF WAY EMPLOYEES 
AND INTERNATIONAL ASSOCIATION OF MACHINISTS AND 

AEROSPACE WORKERS TO NOTION BY SANTA FB PACIFIC CORPORATION 
FOR ENTRY OF A PROTECTIVE ORDER 

Otfice oi tho 3«creL:^y 

LUG J ' ^̂ ^̂  

William G. Mahoney 
Donald F. G r i f f i n 
HIGHSAW, MAHONEY & CLARKE, P.C. 
1050 17th Street, N.W. 
Suite 210 
Washington, DC 20036 
'202) 296-8500 

Attorneys f o r Brotherhood of 
Maintenance of Way Employes and 
I n t e r n a t i o n a l Association of 
Machinists and Aerospace Workers 

Dated: August 28, 1992 



BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

SANTA Ffc. SOUTHERN PACIFIC CORPORATION--
CONTROL--SOUTHERN PACIFIC TRANSPORTATION 
COMPANY 

Finance Docket 
No. 30400 
(Sub-No. 21) 

REPLY OF BROTHERHOOD OF MAINTENANCE OF WAY EMPLOYEES 
AND INTERNATIONAL ASSOCIATION OF MACHINISTS AND 

AEROSPACE WORKERS TO MOTION BY SANTA FE PACIFIC CORPORATION 
FOR ENTRY OF A PROTECTIVE ORDER 

The Brotherhood of Maintenance of Way Employes and 

I n t e r n a t i o n a l Association of Machinists and Aerospace Workers 

("BMWE/IAMAW") r e s p e c t f u l l y submit the f o l l o w i n g r e p l y t o the 

motion f o r pro.-ective order f i l e d w i t h the Commission by the 

Santa Fe P a c i f i c Corporation ("SFf")-^ on August 27, 1992. 

BMWE/IAMAW concurs w i t h SFP th a t the only contested issue 

regarding the proposed p r o t e c t i v e order i s whether c o n f i d e n t i a l 

i n f o r m a t i o n obtained by BMWE/IAMAW during discovery i n t h i s 

proceeding may be used by present or former members of those 

organizations i n claim or a r b i t r a t i o n proceedings t o enforce or 

apply any employee p r o t e c t i v e conditions t h a t the Commission may 

impose i n t h i s proceeding. For the reasons set f o r t h below, 

BMWE/IAMAW submit t h a t such a use of discovery i s proper, 

provided, of course, t h a t such employees agree to be bound by the 

terms of the p r o t e c t i v e order. 

3FP i s the successor t o the Santa Fe Southern P a c i f i c 
Corporation ("SFSP"). 
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Rv- rp^i-or E x e c u t i v f ^ f i ' ags'n v. I . C C . 958 F.2d 252, 258 

(9th C i r . 1992), the court remanded t h i s proceeding t o the 

Commission i n order t o determine i f , as a matter of Commission 

d i s c r e t i o n , emplcyee p r o t e c t i v e conditions should be imposed as a 

co n d i t i o n of the Commission's oversight of the above captioned 

proceeding. Subsequently, i n a decision and order served June 

18, 1992, the Commission reopened t h i s proceeding i n order "to 

give SPT [Southern P a c i f i c Transportation Company] employees (as 

a class) an opportunity t o demonstrate that they were adversely 

a f f e c t e d as a d i r e c t consequence of actions taken or orders 

issued by SFSP i n contemplation of the proposed [Atchison, Topeka 

& Santa Fe Railway Company] ATSF-SPT merger." Santa Fe Southern 

P a c i f i c Corp.--Control--Southern P a c i f i c Trans. Co.. ICC Finance 

Docket No. 30400 (Sub-No. 21), served June 18, 1992 (not 

published)("Reopening Decision"). 

BMWE/IAMAW i n t e r p r e t the Reopening Decision as r e q u i r i n g the 

organizations t o come forward wi t h evidence e s t a b l i s h i n g an 

adverse a f f e c t upor. the classes of employees which they represent 

i n order f o r the Commission t o impose employee p r o t e c t i o n s . I n 

other words, t h i s proceeding i s s i m i l a r t o those under former 

Section 1(18) of the I n t e r s t a t e Commerce Act ("ICA") where 

employee representatives were required t o make some showing of 

p o t e n t i a l adverse a f f e c t on employees i n order t o obtain 

d i s c r e t i o n a r y employee p r o t e c t i v e conditions from the Commission. 

Erg.. Se»board-All F l o r i d a Rv. Receivers--Abandonment. 261 I.C.C. 

334, 341 (1945). Since the Reopening Deciaion emphasizes tha t 



the Commission's i n q u i r y w i l l be d i r e c t e d towards adverse a f f e c t s 

caused by "actions taken or orders issued by SFSP", the pending 

document requests are rel e v a n t . Accordingly, BMWE/IAMAW submit 

t h a t should these documents provide evidence relevant to t h i s 

threshold proof of class-wide adverse a f f e c t , such documents also 

w i l l be relevant t o i n d i v i d u a l proofs of adverse a f f e c t i n any 

subsequent claim and a r b i t r a t i o n proceeding held t o enforce and 

apply Commission imposed p r o t e c t i v e conditions. 

Due t o the i n t e r r e l a t e d nature of the proofs of class wide 

adverse a f f e c t and proofs of i n d i v i d u a l adverse a f f e c t , 

BMWE/IAMAW submit t h a t i t i s both reasonable and j u s t that 

present and former members of the organizations have access t o 

t h i s evidence f o r use i n claim and ar b i t : r a t i o n proceedings t o 

enforce and apply such conditions, provided t h a t they are w i l l i n g 

t o abide by the terms of the p r o t e c t i v e order. Indeed, i t would 

be i r o n i c i f the documents to be obtained i n discovery are of 

s u f f i c i e n t probative value as t o convince the Commission that 

d i s c r e t i o n a r y employee p r o t e c t i o n conditions are warranted, yet 

the documents subsequently would be unavailable to the employees 

t o help e s t a b l i s h t h e i r claim t o p r o t e c t i v e b e n e f i t s . 

I n response t o BMWE/IAMAW's proposed language, SFP has 

raised a number of objections.2'' SFP presents three basic 

SFP also contends t h a t the proposed language by 
BMW5:/IAMAW i s overbroad because i t arguably includes 
employees of ATSF. SFP Motion at 7, n.9. While 
BMWE/IAMAW submit t h a t the scope of the remand order i n 
RLEA V. ICC, does not exclude a consideration of the 
i n t e r e s t s of ATSF employee i n a remand proceeding, the 

(continued. 
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objections to BMWE/IAMAW's proposed language thus: (1) the 

proposal undermines the purpose of the protective order; (2) the 

proposal i s premature; and (3) the proposal is inconsistent with 

standard employee protective claim a r b i t r a t i o n procedures. These 

objections are unconvincing beoause they f a i l to acknowledge the 

unique character of t h i s proceeding. 

SFP believes that the BMWE/IAMAW proposal would undermine 

the purpose of the protective order because i t would expand the 

potential number of individuals with access to documents SFP has 

un i l a t e r a l l y deemed "confidential". SFP Motion at 8. However, 

as the SFP acknowledges, the protective order i s designed to give 

persons with a "genuine need" for information the opportunity to 

review while at the same time guarding SFP's interest i n 

conf ident lai. i t y . I d. Given the manner i n which> the Commission 

has focused the inquiry i n this proceeding, ^ t i s extremely 

l i k e l y that the documents produced under this protective order 

w i l l be relevant to the proof any class-wide adverse affect. 

Therefore, i f protective conditions are imposed, the present and 

former members of BMWE/IAMAW w i l l have a "genuine need" for these 

documents i n order to prove t h e i r individual adverse affect. 

Moreover, BMWE/IAMAW never has objected to each individual being 

bound by the terms of the protective order before the documents 

are produced and SFP's contentions that the individuals w i l l 

disregard the terms of that order is sheer speculation. 

^{. . .continued) 
scope of the remanded proceeding need not be resolved 
here. 
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The second objection raised by SFP i s that any expansion of 

the l i s t of persons e l i g i b l e to see the documents i s premature 

because the Commission can modify the order a f t e r protective 

conditions are imposed. SFP Motion at 9. This contention does 

not adequately address why the present BMWE/IAMAW proposal i s 

unreasonable. At t h i s point, the interests of present and former 

members of BMWE/IAMAW are being represented on a class-wide basis 

and adoption of the proposed language s i m i l a r l y w i l l resolve t h i s 

dispute on a class-wide basis. Adoption of SFP's argument that 

the protective order may be changed on a case by case basis 

following the imposition of employee protective conditions, 

places a burden upon each claimant to negotiate any such changes 

with SFP and greatly increases the complexity and cost of any 

claimant's attempt to obtain protective benefits.-' 

Finally, SFP contends that under the standard New York Dock 

Conditions.clA.i i t i&nss cannot use discovery materials obtained 

during the pendency of the proceeding to which the protective 

conditions were imposed. SFP Mot\on at 10. However, under 

standard New York Dock Conditions claims and a r b i t r a t i o n s , 

employees usually present claims a f t e r the c a r r i e r has 

-' Moreover, should the Commission decline to impose any 
protective benefits, the BMWE/IAMAW proposal would 
become moot because there would be no subsequent claims 
or a r b i t r a t i o n s to enforce and apply protective 
conditions. 

The employee protective conditions imposed i n New York 
Dock Ry.--Control--Brooklyn Eastern Dist. Term.. 360 
I.C.C. 60 (1979), a f f ' d sub nom. New York Dock Rv. v. 
U.S. . 609 F.2d 83 (2d Cir. 1979). 
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acknowledged that a particular "transaction" is subject to the 

protective conditions. See. New York Dock Conditions. Art. I , 

Sec. 4. Moreover, under the New York Dock Conditions once an 

employee has i d e n t i f i e d the "transaction" which he claims 

affected him adversely, i t then i s "the railroad's burden to 

prove that factors other that a transaction affected the 

employee." New York Dock Conditions. Art. I , Sec. 11(e). Here, 

the scope of the protective conditions and how they w i l l be 

applied procedurally has yet to be determined, (Reopening 

Df cision at 3-4), therefore SFP's reliance on standard N'ow York 

^jock Conditions claim and a r b i t r a t i o n procedures for i t s 

opposition to BMWE/IAMAW's proposv'^d protective order language i s 

unavailing. 

In sum, BMWE/IAMAW seeks to ensure that i f i t prevails i n 

convincing the Commission to impose emp]oyee protective 

conditions i n t h i s proceeding, relevant information obtained by 

those organizations w i l l be readily available to cheir present 

and former members i n any subsequent claim and a r b i t r a t i o n 

proceedings where those protective conditions w i l l be enforced 

and applied. SFP's proposed order, by contrast, would unduly 

r e s t r i c t and complicate this proceeding and has the potential to 

deprive potential claimants of the information necessary to prove 

t h e i r claims. Since the purpose of Commission imposed protective 

conditions i s remedial and i n the public interest, .U.S. v. 

Lowden. 308 U.S. 225, 238 (1939)), the procedures used to enable 

employees to establish e l i g i b i l i t y for such protections should 



not be applied in a way that complicates the process. 

Accordingly, BMWE/IAMAW respectfully requests that the Commission 

adopt the proffered protective order with their proposed changes. 

Respectfully submitted, 

/ 
/ •J' r 
Wi liam G. Mahoney 
Donald F. Griffin 
HIGHSAW, MAHONEY & CLARKE, P.C 
1050 17th Street 
Suite 210 
Washington, DC 20036 
(202) 296-8500 

Attorneys for BMWE and lAMAW 

Dated: August 28, 1992 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t today I served copies of the foregoing 

upon the f o l l o w i n g by hand d e l i v e r y t o : 

Vincent F. Prada, Esq. 
SIDLEY & AUSTIN 

1722 Eye S t r e e t , N.W. 
Washington, DC 20006 

Kathryn A. Kusske, Esq. 
MAYER, BROWN & PLATT 

2000 Pennsylvania Avenue, N.W. 
Washington, DC 20006 

and by overnight d e l i v e r y t o : 

Jerome F. Donohoe, Esq. 
Santa Fe P a c i f i c Corporation 

1700 East Golf Road 
Schaumburg, I L 60173 

Guy V i t e l l o , Esq. 
The Atchison, Topeka & Santa Fe Railway Company 

1700 East Golf Road 
Schaumburg, I L 60173 

and by f i r s t class mail d e l i v e r y t o : 

John MacDonald Smith, Esq. 
Southern P a c i f i c T ransportation Company 

819 Southern P a c i f i c Bldg. 
One Market Plaza 

San Francisco, CA 94105 

Charles Kong 
1017 Brown Street 

B a k e r s f i e l d , CA 93305 

Lee J. Kubby, Esq. 
P.O. Box 60485 

Sunnyvale, CA 94086-0485 

Donald F. G r i f f i n 

Dated: August 28, 1992 
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1866-199i 

August 17, 1992 

Sidney L. Strickland, J r . 
Secretary 
Interstate Commerce Commission 
12th Street & Constitution Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 3 0400 (Sub-No. 21), Santa Fe 
Southern Pacific Corp. — Control — Southern 
Pacific Transportation Co. 

Dear Mr. Strickl&nd: 

Enclosed for f i l i n g on behalf of Santa Fe Pacific 
Corporation in the above-referenced proceeding are a signed 
original and 11 copies of "Responses and Objections of Santa Fe 
Pacific Corporation to Interrogatories of BMWE and lAMAW." 

Please acknowledge receipt of these papers for f i l i n g 
by date-stamping the enclosed duplicate copy and returning i t 
with our messenger. Thank you for your attention to this matter. 

Very truly yours. 

Enclosures 

cc: Honorable Paul S. Cross (w/encls,) 
Donald F. Griffin (w/encls.) 

G. Paul Moates 
Vincent F. Prada 



BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. 30400 (SUB-NO. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

RESPONSES AND OBJECTIONS OF SANTA FE PACIFIC 
CORPORATION TO INTERROGATORIES OF BMWE AWn 

ENTERED 

Mitt 

G. Paul Moates 
Vincent F. Prada 

SIDLEY & AUSTIN 
1722 Eye St r e e t , N.W. 
Washington, D.C. 20006 
(202) 736-8000 

Erika Z. Jones 
Kathryn A. Kusske 
MAYER, BROWN 6 PLATT 
2000 Per.ncylvania Avenue, N.W. 
Suite 6500 
Washington, D.C. 20006-1882 
(202) 463-2000 

At^ornoyg f o r santa Fe P a c i f i c c o r p o r a t i o n 

DATED: August 17, 1992 



BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

FIN.&NCE DOCKET NO. 30400 (SUB-NO. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

RESPONSES AND OBJECTIONS OF SANTA FE PACIFIC 
CORPORATION TO INTERROGATORIES OF BMWE AND lAMAW 

Pursuant to the Commission's Rules of Practice (49 

C.F.R. S 1114.26), Santct Fe P a c i f i c Corporation (formerly tTanta 

Fe Southern P a c i f i c Corporation) ("SFP") hereby submits the 

following responses and objections to the "Interrogatories," 

dated July 24, 1992, served on SFP by the Brotherhood of Mainte

nance of Way Employes ("BMWE") and the Internationa:. Association 

of Machinists and Aerospace Workers ("lAMAW") (j o i n t l y referred 

to herein as "BMWE/IAMAW"). 

GENERAL OBJECTIONS 

The following general objections are asserted as to 

each interrogatory propounded by BMWE/IAMAW and are incorporated 

by reference in the responses to each interrogatory below. The 

fact that SFP answers a l l or part of any interrogatory i s not 

intended to, and s h a l l not be construed to be, a waivsr of any 

general or sp e c i f i c objection made by SFP to any interrogatory. 

1. SFP objects to BMWE/IAMAW's Interrogatories on the 

ground that neitter BMWE nor lAMAW has properly made i t s e l f a 



party to this proceeding, which was recently reopened by the 

Commission following the decision of the United States Court of 

Appeals for the Nirth Circuit in Railway Labor Executives' 

Association v. ICC. 958 F.2d 252 (9th Cir. 1992). Neither union 

was a party to the Commission's prior proceedings in this sub-

docket or the Ninth Ci rcuit judicial review proceedings that 

followed. Indeed, neither union participated as a party in 

either the SFSP^ or Rio Grande"̂  r a i l consolidation proceedings, 

in which the labor-protection issues now before the Commission 

were f i r s t raised. Having failed to establish party status in 

these prior proceedings, BMWE and lANAW are not proper parties in 

this limited reopening.^ 

Without waiving this objection to the right of BMWE and 

lAMAW to participate in this reopened proceeding, and subject to 

other objections, SFP w i l l respond to BMWE/IAMAW's Interroga

tories. 

Finance Docket No. 30400, Santa Fe Southern Pacific Corp. — 
Control — Southern Pacific Transportation Co.. 2 I.C.C.2d 709 
(1986), reconsideration denled. 3 I.C.C.2d 926 (1987). 

' Finance Docket No. 32000, Pio Grande Industries. Inc. — 
Control — Southern Pacific Transportation Co.. 4 I.C.C.2d 834 
(1988), aff'd sub nom. Kansas Citv Industries. Inc. v. United 
States. 902 F.2d 423 (Sth Cir. 1990). 

^ The membership of lAMAW and BMWE in the Railway Labor Execu
tives' Association ("RLEA"), a trade association which did 
participate in these prior Commission proceedings and in the 
judicial review proceedings in the Ninth Circuit, i s not su.'fi-
cient to confer party status on the individual unions. See, 
e.g.. Alabama Power Co. v. ICC. 852 F.2d 1361, 1368 (D.C. Cir. 
1988). 
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2. SFP objects to BMWE/IAMAW's Interrogatories on the 

ground that, even i f BMWE ani lAMAW were regarded as proper 

parties to this proceeding by virtue of their membership in RLEA 

(a trade association that was a party to the Commission's prior 

proceedings in this docket and in the Ninth Circuit judicial 

review proceedings), BMWE/IAMAW's requests for discovery are 

untimely. In more than seven years of litigation, BMWE and lAMAW 

(through RLEA) have had every opportunity both to seek relevant 

discovery concerning their factual allegations that SPT employees 

were adversely affected by operating changes prematurely imple

mented in anticipation of Commission approval of the ATSF/SPT 

merger and to submit evidence supporting their request for labor 

protection conditions. Having slept on their rigiits for so long, 

BMWE and lAMAW should not be allowed at this late juncture to 

pursue the kind of wide-ranging discovery reflected in their 

Interrogatories. 

Without waivin»3 i t s objection that BMWE/IAMAW's Inter

rogatories are untimely, and subject to other objections, SFP 

wi l l respond to BMWE/IAMAW's Interrogatories. 

3. SFP objects to BMWE/IAMAW's Interrogatories 

insoiar as they request SFP to provide responsive information on 

behalf of a l l corporate subsidiaries and aff i l i a t e s of SFP, 

including ATSF (a wholly-owned subsidiary SFP). ATSF i s not 

now, and has never been, a party to this sub-docket proceeding.^ 

* The Commission's order served September 27, 1988 initiating 
this sub-docket proceeding identified the parties and their 

(continued...) 
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Moreover, in i t s June 18, 1992 order reopening this proceeding, 

the Commission stated (at 3) that the limited purpose of the 

reopening was to receive "specific evidence from the parties with 

respect to those actions or orders issued jgFSP which may have 

affected SPT operations and work-related assignments" (emphasis 

supplied). The Commission also made clear (at 2) that the 

jurisdictional basis for i t s consideration of these issues was 

it s reservation of jurisdiction over the terms of the SPT voting 

trust, to which ATSF was not a party. Actions taken or omitted 

by ATSF thus are not at issue in this proceeding, and information 

concerning ATSF i s not relevant. 

Without waiving i t s objection that ATSF i s not a party 

to this proceeding and that Information concerning ATSF i s not 

relevant to the matter? properly at issue in this proceeding, and 

subject to other objections, SFP w i l l respond to BMWE/IAMAW's 

Interrogatories on behalf of ATSF. 

4. SFP objects to BMWE/IAMAW's Interrogatories to the 

extent uhey seek documents and information for the time period 

prior to December 23, 1983 (the service date of the Commission's 

decision approving the SPT voting trust) or subsequent to Au

gust 4, 1987 (the service date of the Commission's order denying 

the SFSP Applicants' petition for reconsideration of the Commis

sion's prior decision disapproving the proposed ATSF/SPT merger). 

*(...continued) 
representatives to include only SFSP (now SFP) and RLEA. ATSF 
was not identified as a party, and et no point participated in 
the Commission's proceedings. 
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BMWE/IAMAW'S Interrogatories request information covering the 

entire time period from January 1, 1982 until October 13, 1988 

(the date on which Rio Grande Industries, Inc. consummated i t s 

acquisition of SPT and on which the SPT voting trust was dis

solved) . 

The time period covered by BMWE/IAMAW's Interrogatories 

i s plainly overbroad. In it s February 9, 1989 order in this pro

ceeding, the Commission stated (at 3): 

This leaves only the question of vhat relief, i f 
any, we may appropriately afford SPT employees for the 
adverse effects that can be shown to be causally relat
ed to actions ordered by SFSP to be taken by SPT man
agement in anticipation of the consolidation of the 
ATSF and SPT under the control of SFSP. Such actions 
fey definition SSUl^ ^nly have been ordered during the 
pgripd SFSP liasi iiiS power control decisions Q£_ S£i 
and pripr disapproval of their application ^ con-
tEfil SZL, i r ^ t , durina thS. Period December 23. 1983 %Q 
October 10. 1986 (emphasis supplied). 

As the Commiesion recognized, the sole focus of this 

proceeding i s on actions takoji or 6.t-ders issued by SFSP to SP*̂  

management during the period that SFSP arguably could have had 

power to control SPT's decisions.* This period commenced, at the 

earliest, with the Commission's approval of the SPT voting trust 

on December 23, 1983 and concluded, at the latest, with the 

Commission's August 4, 1987 decision denying the SFSP Applicants' 

SFP, of course, vigorously disputes any suggestion that the 
SPT voting trust conferred on SFP power to control decisions of 
SPT. During the period of the voting trust, the power to control 
decisions of SPI management rested with SPT's independent board 
of directors, which was elected by the Voting Trustee through 
exercise of i t s authority to vote SPT's common stock. The 
purpose and effect of the voting trust was to insulate SPT from 
SFP control by transferring stock voting rights to an independent 
voting trustee. 
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p e t i t i o n f o r reconsideration of the Commission's October 10, 1986 

order disapproving the proposed ATSF/SPT merger. Actions taken 

or omitted by SFSP pr i o r t o December 23, 1983 or subsequent t o 

August 4, 1987 are beyond the scope of the issues raised by t h i s 

reopened proceeding, and BMWE/IAMAW's requests for information 

related to such time po.riods are not reasonably calculated t o 

lead to the discovery of admissible evidence. 

Accordingly, SFP's responses are li m i t e d t o information 

and documents r e l a t i n g to the time period from December 23, 1983 

through Auguft 4, 1987. 

5. SFP objects to BMWE/IAMAW's Interrogatories inso

f a r as they seek disclosure of information ?nd documents pro

tected against disclosure by the attorney-client p r i v i l e g e or by 

the attorney work product doctrine. 

6. SFP objects t o BMWE/IAMAW's Interrogatories inso

f a r as they seek disclosure of proprietary or confidential busi

ness information of SFP. Without waiving t h i s objection, SIP 

w i l l agree t o produce any proprietary or confidential i n f o r 

mation responsive t o BMWE/IAMAW's Interrogatories pursuant to an 

appropriately framed Protective Order that safeguards the c o n f i 

d e n t i a l i t y and commercially sensitive nature of the requested 

information. SFP i s working with counsel f o r BMWE/IAMAW to reach 

agreement on the terms of such a Protective Older and expects 

shortly t o f i l e a motion seeking entry of the Protective Order by 

the Commission. 
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RESPONSES AND OBJECTIONL TO SPECIFIC TNTFRROGATORTR.g 

Interroqatorv No. i 

Identify those persons at SFSP concerned with plans or 
proposals, communicated in any fashion, involving the utilization 
of maintenance of way employees on the combined SPT - ATSF system 
created by the proposed SPT - ATSF merger. 

Response to Interroqatorv Wo. l 

SFP objects to this Interrogctory because i t i s over

broad and unduly burdensome and because the information i t seeks 

i s irrelevant to any matter properly at issue in this proceeding 

and not reasonably calculated to lead to the discovery of admis

sible evidence. Without waiving i t s objections, SFP responds to 

this Interrogatory as follows: 

Pursuant to the express requirements of the Commis

sion's Rail Consolidation Prccedures fsee 49 C.F.R. SS 1180.6, 

1180.8), SFP and the other Applicants in the SFSP proceeding 

conducted and submitted as part of their testimony in support of 

their merger application detailed studies identifying changes in 

railroad operations expected to result from implementation of the 

proposed ATSF/SPT merger and evaluating the impact of the pro

posed merger on affected r a i l carrier employees. SFP conserva

tively estimates that the SFP and ATSF personnel involved in 

these merger-impact analyses and other merger-x-elated activities 

numbered in the hundreds, and included numerous individuals who 

are no longer employed by SFP or ATSF. Many (but not a l l ) of the 

SFP and ATSF personnel involved in these activities either sub

mitted verified statements on behalf of Applicants in the SFSP 
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proceeding or were qualified as members of the "Restricted Access 

Group" pursuant to the Protective Order served February 3, 1984 

in the SFSP docket. The identities of these individuals can be 

ascertained from records publicly filed with the Commission in 

that docket. To the extent that other "persons at SFSP" were 

involved in these activ i t i e s during the relevant time period 

(December 23, 1983 through August 4, 1987), BMWE/IAMAW can ascer

tain their identities from an inspection of the documents that 

SFP i s making available in response to other Interrogatories. 

Interroqatorv No. 2 

Identify those documents concerning the proposed u t i l i 
zation of maintenance of way employees on the merged SPT - ATSF 
system. 

Response to Interroqatorv No. 2 

Relevant, non-privileged documents responsive to this 

Interrogatory w i l l bo made available to BMWE/IAMAW's counsel for 

review pursuant to the terms and conditions of the proposed 

Protective Order and by special arrangement with SFP's counsel. 

Intgrrogfltorv NOt 3 
Identify those persons at SFSP concerned with plans or 

proposals, communicated in any fashion, involving the utilization 
of maintenance of equipment employees on the combined SPT - ATSF 
system created by the proposed SPT - ATSF merger. 

Response to Interroqatorv No. 3 

See Response to Interrogato>-y No. 1. 
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Interroqatorv No. 4 

Identify those documents concerning the proposed u t i l i 
zation of maintenance of equipment employees on the merged C^T -
ATSF system. 

Response to Interroqatorv No. A 

Relevant, non-privileged documents responsive to this 

Interrogatory wi l l be made available to BMWE/IAMAW's counsel for 

review pursuant to the terms and conditions of the proposed 

Protective Order and by special arrangement with SFP's counsel. 

Interroqatorv No. 5 

Identify those persons at SFf.P concerned with plans or 
proposals, communicated in any fashion, involv.,.ng the utilization 
of maintenance of equipment f a c i l i t i e s on the combined SPT - ATSF 
system created by the proposed SPT - ATSF merger. 

Response to Interroqatorv No. 5 

See Response to Interrogatory No. l . 

Interroqatorv No. 6 

Identify those documents concerning the proposed u t i l i 
zation of maintenance of equipment f a c i l i t i e s on the merged SPT -
ATSF system. 

Rfesponaa to Interroqatorv No. 6 

Relevant, non-privileged documents responsive to this 

Inter.-ogatory w i l l be made available to BMWE/IAMAW's counsel for 

review pursuant to the terms and conditions of the proposed 

Protective Order and by special arrangement with SFP's counsel. • - 9 -



Interroqatorv No. 7 

Identify those documents prepared by or for SFSP con
cerning staffing levels in the maintenance of way department on 
SPT. 

Response to Interroqatorv No. 7 

Relevant, non-privileged documents responsive to this 

Interrogatory wi l l be made available to BMWE/IAMAW's counsel for 

:review pursuant to the terms and conditions of the proposed 

Protective Order and by special arrangement with SFP's counsel. 

Interroqatorv No. a 

Identify those documents prepared by or .for SFSP con
cerning staffing levels in the maintenance of equipment depart
ment on SPT. 

Response to Interrogatory No. 9 

Relevant, non-privileged documents responsive to this 

Interrogatory wi l l be made available to BMWE/IAMAW's counsel for 

review pursuant to the terms and conditions of the proposed 

Protective Order and by special arrangement with SFP's counsel. 

Interroqatorv No. 9 

Identify those SPT locomotive and car repair f a c i l i t i e s 
which SFSP intended to close or reduce operations at following 
ICC approval of the SPT - ATSF merger. 

Response to Interroqatory No. 9 

Proposed changes in the utilization of SPT locomotive 

and err repair f a c i l i t i e s expected to result from implementation 

of the proposed AiSF/SPT merger were identified by the SFSP 

Applicants i1 the Operating Plan and testimony accompanying their 
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merger Application, and in their subsequent testimony in the SFSP 

proceeding. The Application and supporting testimony were filed 

with and are publicly available from the Commission. In addi

tion, any other relevant, non-privileged documents containing 

information responsive to this Interrogatory w i l l be made avail

able to BMWE/IAMAW's counsel for review pursuant to the terms and 

conditions of the proposed Protective Order and by special ar

rangement with SFP's counsel. 

Interrogatory NOT IQ 

Identify those documents concerning the matters set 
forth in Interrogatory Number 9. 

Response to Interrogatory No. 10 

Relevant, non-privileged documents responsive to this 

Interrogatory w i l l be made available to BMWE/IAMAW's counsel for 

review pursuant to the terms and conditions of the proposed 

Protective Order and by special arrangement with SFP's counsel. 

Interroqatorv No. 11 

Identify those documents sent either by SFSP to SPT or 
by SPT to SFSP, regarding staffing levels in the maintenance of 
way department on SPT. 

Response to Interroqatorv No. 11 

Relevant, non-privileged documents responsive to this 

Interrogatory w i l l be made available to BMWE/IAMAW's counsel for 

review pursuant to the terms and conditions of the proposed 

Protective Order and by special arrangement with SFP's counsel. 
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Interrogatory NOi 12 
Identify any communication either by SFSP to SPT or by 

SPT to SFSP, regarding staffing levels in the maintenance of way 
department on SPT. 

..Response to Interrogatory No. 12 

SFP objects to this Interrogatory because i t i s vague, 

overbroad and unduly burdensome. In particular, the term "commu

nication" i s vague and ambiguous. I f that term i s intended to 

embrace any oral conversation involving any of the hundreds or 

thousands of SFP, ATSF and SPT personnel involved in activities 

relating to the proposed ATSF/SPT merger, i t i s plainly overbroad 

and unduly burdensome, and i t would be vi r t u a l l / impossible for 

SFP to respond to the Interrogatory. To the extent that the term 

"communications" i s intended to refer to statements or informa

tion contained in documents, relevant, non-privileged documents 

responsive to this Interrogatory will be made available to 

BMWE/IAMAW's counsel for review pursuant to the terms and condi

tions of the proposed Protective Order and by special arrangement 

with SFP's counsel. 

Interrogatory NOt l? 
Identify those documents either sent by SFSP to SPT or 

by SPT to SFSP, regarding staffing levels in the maintenance of 
equipment department considered desirable by SFSP. 

Response to Interroqatorv No. 13 

Relevant, non-privileged documents responsive to this 

Interrogatory w i l l be made available to BMWE/IAMAW's counsel for 
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review pursuant to the terms and conditions of ths proposed 

Protective Order and by special arrangement with SFP's counsel. 

Interroqatorv No. 1A 

Identify any communication either by SFSP to SPT or by 
SPT to SFSP regarding staffing levels in the maintenance of 
equipment department considered desirable by SFSP. 

Response to Interroqatorv No. id 

SfiS Response to Interrogatory No. 12. 

Interroqatorv No. 15 

Identify any documents prepared by SFSP regarding the 
impact, implementation, effect, etc. of Interstate Commerce Act 
mandated employee protective conditions upon the SPT - ATSF 
merger. 

Response to Interroqatorv No. 15 

Relevant, non-privileged documents responsive to this 

Interrogatory w i l l be made available to BMWE/IAMAW's counsel for 

review pursuant to the terms and conditions of the proposed 

Protective Order and by special arrangement with SFP's counsel. 

Interroqatorv No. 16 

Identify any documents either sent by SFSP to SPT or 
sent by SPT to SFSP, regarding the impact, implementation, ef
fect, etc. of Interstate Commerce Act mandated employee protec
tive conditions upon the SPT - ATSF merger. 

Response to Interroqatorv No. 16 

Relevant, non-privileged documents responsive to this 

Interrogatory w i l l be made available to BMWE/IAMAW's counsel for 
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review pursuant to the terms and conditions of the proposed 

Protective Order and by special arrangement with SFP's counsel. 

Interroqatorv No. 17 

Identify any communication either by SFSP to SPT or by 
SPT to SFSP, regarding the impact, implementation, effect, etc. 
o: Interstate Commerce Act mandated employee protective condi
tions upon the SPT - ATSF merger. 

Response to Interroqatory No. 17 

See Response to Interrogatory No. 12. 

Interroqatorv No. 18 

Identify by date and location and reason for service, 
those locomotives owned or operated by SPT that were repaired, 
rebuilt or maintained at ATSF maintenance of equipment f a c i l i 
t i e s . 

Response to Interroqatorv No. 18 

SFP objects to this Interrogatory because the informa

tion that i t seeks i s irrelevant to any matter properly at issue 

in this proceeding and not reasonably calculated to lead to the 

discovery of admissible evidence. As both ATSF and SPT have 

demonstrated in testimony filed in the SFSP proceeding and in the 

instant proceeding, railroads regularly and for a variety of 

lawful business reasons perform maintenance and repair work on 

locomotives of other r a i l carriers. See Verified Statement of 

John P. Frestel, Jr. and Kenneth R. Peifer (filed January 10, 

1985 in SFSP) (SFSP-50), at 5-6; Reply Comments of Southern 

Pacific Transportation Company (filed November 17, 1988 in the 

instant proceeding), at 4-10. That ATSF may have performed 
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service on SPT locomotives thus has no bearing on the issues 

raised in this proceeding. Without waiving i t s objection, SFP 

responds to this Interrogatory as follows: 

The information requested in this Interrogatory could 

be ascertained ( i f at a l l ) only through an examination of locomo

tive maintenance records maintained by ATSF. Such records, which 

by corporate policy are retained only for a period of five years, 

are maintained at the particular ATSF locomotive shop f a c i l i t y at 

which specific maintenance or repair work was performed on a 

particular locoraotive unit. During the relevant time period 

(December 23, 1983 through August 4, 1987), ATSF operated between 

20 and 30 separate locomotive shop f a c i l i t i e s . To the extent 

that ATSF locomotive maintenance records containing information 

responsive to this Interrogatory are s t i l l in existence for 

maintenance or repair work performed on SPT locomotives during 

the relevant time period, SFP is willing to grant BMWE/IAMAW's 

counsel reasonable access to these records by appointment during 

normal business hours at the offices where such records are 

maintained in the normal course of business. 

Interroqatorv No. 19 

Identify by date, location and reason for service, that 
non-locomotive rolling stock owned or operated by SPT that was 
repaired, rebuilt or maintained at ATSF maintenance of equipment 
f a c i l i t i e s . 
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Response to Interroqatory Wo. \^ 

SFP objects to t h i s Interrogatory because the informa

t i o n that i t seeks i s irrelevant to any matter properly at issue 

i n t h i s proceeding and not reasonably calculated to lead t o the 

discovery of admissible evidence. Railroads regularly and for a 

variety of lawful business reasons perform maintenance and repair 

wo^k on f r e i g h t cars of other r a i l carriers. That ATSF may have 

performed service on SPT freigh t cars thus has no bearing on the 

issues raised i n t h i s proceeding. Without waiving i t s objec

t i o n , SFP responds to t h i s Interrogatory as follows: 

The information requested i n t h i s Interrogatory could 

be ascertained ( i f at a l l ) only through an examination of ATSF 

accounting records r e f l e c t i n g h i l l s issued to foreign r a i l r a r r i -

ers (such as SPT) for maintenance or repair work performed by 

ATSF on f r e i g h t cars owned by such foreign carriers. Such re

cords, which by corporate policy are retained only for a period 

of f i v e years, are maintained at ATSF's offices located i n Tope

ka, Kansas. To the extent that ATSF's fr e i g h t car maintenance 

b i l l i n g records are s t i l l i n existence for maintenance or repair 

work performed on SPT fr e i g h t cars during the relevant time p e r i 

od (December 23, 1983 through August 4, 1987), SFP i s w i l l i n g to 

grant BMWE/IAMAW's counsel reasonable access to these records by 

appointment during normal business hours at ATSF's offices i n 

Topeka, Kansas. 
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Interroqatorv No. 20 

Id e n t i f y any documents either from SFSP to SPT or from 
SPT to SFSP, r e l a t i n g to the subject matter of Interrogatories 
Numbered 18 and 19, above. 

Response to Interroqatorv No. 70 

Relevant, non-privileged documents responsive to t h i s 

Interrogatory w i l l be made available t o BMWE/IAMAW's counsel f o r 

review pursuant to the terms and conditions of the proposed 

Protective Order and by special arrangement with SFP's counsel. 

Interroqatorv No. :>i 

I d e n t i f y any communications either between SFSP and SPT 
or from SPT to SFSP, r e l a t i n g to the subject matter of Interroga
t o r i e s Numbered 18 and 19, above. 

Response t o Interroqatorv No. 21 

See Response to Interrogatory No. 12. 

Respectfully submitted, 

G. Paul Moates Erika Z. Jones 
Vincent F. Prada Kathryn A. Kusske 
SIDLEY & AUSTIN MAYER, BROWN & PLATT 
1722 Eye Street, N.W. 2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 Suite 6500 
(202) 736-8000 Washington, D.C. 20006-1882 

(202) 463-2000 

2£ cowngel 

A t t o r n e y s f o r Santa Fe P a c i f i c Comoi-At^o^ 

DATED: August 17, 1992 
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«UG 17 ' 9 2 1 4 : 2 2 FROM ftTSF L « U MORELflNp P A G E . 0 8 2 

commr OF 
STATE OF ILLINOIS 

VERIFICAT;rQ[f 

I , Guy v i t e l l o , being duly svom, do hereby depose and 

•tate tluifc I am a General Attorney of The Atchison, TopeJca and 

Santa Fe Railway company; that my offiaes are located at 

1700 East OolC Road, Schaumburg, I l l i n o i s 60173; and that I have 

read the foregoing responses to the "Interrogatories,** dated 

July 24, 1992, filed by the Brotherhood of Maintenance of Way 

Employees end the Intemational Association of Machinists and 

Aerospace workers, and that suoh responses are true and oorreot 

to tha best of my knowledge and information. 

!̂Cuy Vitello 

Subscribed and Sworn to 
Bafore lis This 17th Day 
of August, 1992. 

Ohgg f? I i, l̂ ŷ RfQ 
Notary PUbllc 
My C o m i s s i o n e x p i r e s ;^^4iJ3U(CiJttjLjjU', ffl^ 

MMmrP aM^ M i l f M l 
My OHM WMiMttZ/l /M 



CERTIFICATE OF SERVICE 

I hereby certify that, on this 17th day of August, 

1992, I served the foregoing "Responses and Objections of Santa 

Fe Pacific Corporation to Interrogatories of BMWE and lAMAW" by 

causing a copy thereof to be delivered to each of the following 

in the manner indicated: 

William G. Mahoney 
Donald F. Griffin 
Highsaw, Mahoney & Clarke, P.C. 
1050 17th Street, N.W. 
Suite 210 
Washington, D.C. 20036 
(B^ Messenger^ 

John MacDonald Smith 
Southern Pacific Transportation Company 
819 Southern Pacific Building 
One Market Plaza 
San Francisco, California 94105 
(Sy federal Express) 
Charles Kong 
1017 Brown Street 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

SANTA FE SOUTHERN PACIFIC CORPORATION—CONTROL-
SOUTHERN PACIFIC TRANSPORTATION COMPANY 

Finance Docket No. 30400 (Sub-No. 21) 

REPLY OP RAILWAY LABOR EXECUTIVES* ASSOCIATICm 

Pursuant to the Commission's decision served September 27, 

1988, as amended by the decision served October 14, 1988, th* 

Santa Fe Southern Pacific Corporation ("SFSP"), Southern Pacific 

^ Transportation Company ("SPT") and the Railway Labor Executives' 

Association ("RLEA") simultaneously filed Comments in the above-

captioned proceeding. RLEA submits the following Reply in 

response to the aforementioned Comments of SFSP and SPT. 

In i t i a l l y , RLEA respectfully submits that much of what was 

said in it s Comments addresi;ed SFSP's contentions regarding the 

Commission's authority and jurisdiction to impose employee 

protective conditions in this docket. Specifically, RLEA submits 

that the Commission's authority to impose employee protective 

conditions in the public interest upon any transaction within i t s 

jurisdiction, has b'ien settled law since Onited States v. Lowden, 

308 U.S. 225 (1939) and Interstate Commerce Commission v. Railway 



- 2 -

Labor Executives' Association, 315 U.S. 373 (1942). In this 

proceeding, the Commission stated tnat divestiture must be 

lfl|||^ccompl ished "in a manner wholly consistent with the public 

interest." Santa Fe Southern Pacific—Control, 2 I.C.C. 

2d (1986), (Slip op. at 107.) Therefore, the Commission has 

the authority to impose employee protections upon its approval of 

the divestiture. Further, as set forth more fully at pp. 7-10 of 

RLEA's Comments, RLEA respectfully submits that employee 

protective conditions are mandatory in this proceeding. 

However, SFSP also has raised contentions regarding: 1) the 

applicability of protections to Atchison, Topeka & Santa Fe 

" Railway Company ("Santa Fe") employees; 2) the alleged lack of 

^ factual proof of any adverse affect suffered by Santa Fe or SPT 

employees as a result of SFSP's failed attempt to acquire control 

of SPT; and 3) the alleged need for an employee-by-employee 

^ inquiry by the Commission into the applicability of protections 

^ for any violations of SFSP's violation of the Commission's voting 

trust decision. RLEA will address detailed replies to those 

contentions. 

I . SANTA FE EMPLOYEES ARE ENTITLED TO PROTECTIONS 

SFSP contends that Santa Fe employees cannot be eligible for 

any protective conditions imposed upon the divestiture because 

ATSF was never subject to the Commission's voting trust. 

According to SFSP, any control exercised by SFSP over ATSF was 

presumptively legal and SFSP was free to manage ATSF's assets in 

any way i t chose. SFSP Comments at pp. 4-5. SFSP's argument is 

bassvl upon the underlying premise that the only matter left for 
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Commission review in this proceeding is a case by case 

determination of whether or not SFSP violated the terms of the 

voting trust imposed upon SPT stock. Id. at pp. 7-8. RLEA 

submits that SFSP's underlying premise is flawed and, 

consequently, Santa Fe employees should be eligible for 

protective conditions. 

The questions posed by the Commission for comment are not 

limited to issues related to the violation of the voting trust. 

Rather, the Commission expressly sought comments upon the general 

issue of what employee protective conditions should be imposed 

for the benefit of Santa Fe or SPT employees "who were adversely 

^ affected by actions taken in contemplation of the merger of those 

railroads." Commission decision of September 27, 1988, at p. 

1. The manner in which the question was framed clearly indicates 

that the Commission's inquiry is concerned with the effects upon 

^ employees arising out of a l l aspects of the divestiture, not just 

the narrow questions of whether or not SFSP violated the terms of 

the voting trust in individual cases. 

RLEA submits that the Commission's consideration of the 

appropriate employee protections is entirely consistent with 

prior Commission handling of the divestiture. The i n i t i a l 

divestiture order required SFSP to divest itself of either SPT or 

Santa Fe. Once SFSP presented i t s divestiture plan to the 

Commission in December 1987, the Commission treated the 

divestiture as an integral part of the consummation of the Rio 

Grande Industries parties ("RGI") control of SPT. RLEA submits 

that the Commission's handling of the divestiture must be seen as 
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part of an evolutionary process beginning with 1) SFSP's i n i t i a l 

attempts to control SPT; 2) the subsequent voting trust order by 

^ ^ ^ t h e Commission; 3) the failed attempt by SFSP to gain Commission 

^ approval of its control of SPT and; 4) the divestiture of SFSP's 

interest in SPT. 

If the divestiture transaction is viewed as an integrated 

^ ^ j ^ proceeding beginning with the proposed merger and ending with 

formal divestiture, as RLEA submits it must be and as the 

Commission's question indicates it i s ; then the effects upon the 

Santa Fe of actions taken in anticipation of the merger witli the 

SPT must be considered regardless of merely whcLiier or not SFSP 

had lawful control over Santa Fe during this period. RLEA 

^ submits that the question to be answered is not merely whether 

SFSP had lawful control over Santa Fe. Instead, the inquiry i s , 

was Santa Fe involved in the divestiture proceeding? RLEA 

submits that Santa Fe was involved in the failed i n i t i a l SFSP 

attempt tr merge SPT and Santa Fe and Santa Fe continued to be 

involved in the divestiture proceeding because the Commission's 

order gave SFSP the option of divesting either SPT or Santa Fe. 

Therefore, the Santa Fe employees are entitled to the benefit of 

any employee protective conditions imposed upon the divestituie 

proceeding. 

I I . THE EMPLOYEES DO NOT NEED TO PROVE ADVERSE 
AFFECT AS A THRESHOLD CONDITION TO 

OBTAINING COMMISSION IMPOSITION OF EMPLOYEE PROTECTIONS 

SFSP has presented the novel argument that the employees 

must prove adverse affect for some or a l l of the employees as a 

threshold condition to Commission imposition of employee 
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protective conditions. SFSP Comments at pp. 5-7. This 

contention seriously misconstrues the purpose of employee 

protective conditions in the r a i l industry over the past f i f t y 

years and the manner in which those protections have h i s t o r i c a l l y 

been administered. 

According to SFSP, the only evidence of adverse effect 

submitted by the employees were the Verified Statements of R.B. 

Brackoill and E.B. Kostakis o r i g i n a l l y f i l e d on December 7, 

1984.1/ SFSP contends that i t subsequently rebutted those 

statements with Verified Statements of J.P. Frestel and K.R. 

Peifer f i l e d on July 10, 1985. This rebuttal, according to SFSP, 

was suf f i c i e n t to establish that the effects complained of by 

Messrs. Brackbill and Kostakis were not merger related. Id. at 

p. 7. 

SFSP contends that the employees have failed to prove that 

certain operational plans or changes in t r a f f i c levels and 

routing were related to actions taken in anticipation of the 

merger of Santa Fe and SPT. Further, SFSP argues that the 

employees have failed to document further force changes since the 

Verified Statements of Messrs. Brackbill and Kostakis were 

submitted to the Commission. SFSP Comments at p. 6. RLEA 

submits that not only are SFSP's contentions incorrect, they are 

irrelevant because they are contrary both to prior Commission 

handling of employee protections and to the intent of Congress 

with respect to employee protections. 

1/ The Verified Statements also were submitted by RLEA in i t s 
Comments f i l e d on October 28, 1988. 
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RLEA respectfully submits that as a general proposition, 

employees do not need to prove adverse affects flowing from a 

transaction as a threshold condition to obtaining employee 

protections in a 49 U.S.C. S$11343 and 11344 proceeding.2/ The 

employee protective conditions imposed upon such proceedings are 

mandatory pursuant to a Congressional decision that such 

conditions should be available to any employee of a carrier 

involved in the transaction. The imposition of the conditions 

does not establish that a l l , or indeed any, of the carriers' 

employees were adversely affected by the transaction subject to 

Commission review and thus entitled to benefits. Thi 

determination of whether an employee is adversely affected is 

determined on a case by case basis under the dispute resolution 

procedure set forth in the Commission's protective conditions. 

In this case, the Commission reviewed and approved the 

divestiture as part of a 49 U.S.C. SS11343 and 11344 

proceeding. Congress has made Commission imposition of 

protections on such proceedings mandatory. However, SFSP argues 

that in order for such protections to be imposed, the employees 

must prove adverse affect. According to SFSP, such proof should 

include information regarding operational plans, routing plans 

and traffic levels. RLEA submits that such a showing is contrary 

to the language and intent of the ICA and Commission precedent. 

1/ This contrasts with the entitlement to employee protections 
in proceedings in Section 10901 transactions under the class 
exemption set forth at 49 C.F.R. S1150, where the Commission 
has held that employees must esLablish "special 
circumstances" justifying the Commission's discretionary 
imposition of such conditions. 
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Moreover, the infoimation which SFSP says must be provided is in 

the sole possession of the Carrier, therefore SFSP's contention 

would, mean the de facto elimination of employee protective 

conditions because SFSP would require the employees to prove 

adverse effect with evidcu'ie the Commission has acknowledged is 

held solely by the c a r r i e r . See, Railway Labor Executives' 

Association v. Durango and Silverton narrow Gauge R.R. Co., et 

31., 363 I.C.C. 841, 846 (1981). 

Additionally, SFSP's argument that the employees must prove 

the existence of adverse effect as a threshold condition to the 

imposition of employee protections runs counter to the bur len of 

proof required as part of individual employee claims for 

protective benefits. In thi s case, since the conditions 

applicable to the divestiture are the New York Dock conditions,!/ 

the dispute resolution procedures unuer those conditions aooly 

here. Under New York Dock an employee submits his claim to the 

carrier i n the f i r s t instance, and then to a r b i t r a t i o n i f the 

carrier denies the claim. In order for an employee to sustain a 

claim pursuant to A r t i c l e I , §11 of the New York Dock conditions, 

the employee is obligated to identify the transaction and specify 

the pertinent facts of the transaction relied upon to sustain the 

claim. Then, the burden of proof shifts to the carrier to prove 

that "factors other than a transaction affected the employee." 

I d . Yet here, SFSP contends, without c i t a t i o n to supporting 

1/ Those conditions contained in New York Dock Ry.—Control--
Brookl/n Eastern Dist. Term., 360 I.C.C. 60 (1979), a f f ' d sub 
nom. New York Dock Ry. v. United States, 609 F.2d 83 (2d Cir. 
1979). 
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Commission pr';cedent, that not only must the employees pr Jve 

adverse effect as a threshold condition to the Commissions's 

imposing employee protective conditions; but also that the burden 

of proof remains upon the employees at a l l times. Indeed, SFSP's 

proposal would appear to make the submission of individual claims 

superflous because adverse effects upon employees arising out of 

the transaction would te proved prior to the Commissions 

imposition of p ro t ec t i ' e conditions. RLEA contends that SFSP's 

proposal perverts the Congressionally mandated employee 

protection scheme established under the Interstate Commerce Act 

and should be rejected by this Commission. 

Finally, SFSP has proposed that the Commission can resolve 

any employee claims of adverse affect on a case by case basis. 

SFSP Comments at pp. 7-8. Apparently, SFSP concedes that 

employees adversely affected by actions taken i n anticipation of 

the merger may have individual claims for protective conditions 

although such conditions should not be imposed as a general 

condition to the dive s t i t u r e . RLEA submits that SFSP's proposal 

manifests a profound confusion over the operation of employee 

protective benefits and the Commission's role in the adjudication 

of individual employee protection claims. 

As stated above, employee protections are generally imposed 

upon Commission review and approval of a 49 U.S.C. $11343 

transaction. Each employee's claim for benefits is resolved or a 

case by case basis and, conceivably, no employee may obtain che 

benefit of the conditions. However, the imposition of the 

conditions themselves i s not dependent upon proof of advsrse 

mm 
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a f f e c t upon one, some or a l l of the employees of a c a r r i e r 

involved i n the transaction. Further, each i n d i v i d u a l employee 

claim for p r o t e c t i v e benefits under the conditions imposed by the 

Commission i s resolved through the claim and a r b i t r a t i o n 

process. The Commission does not generally review the merits of 

any i n d i v i d u a l employee claim. Indeed, the Commission has 

expressed the p o s i t i o n that i t w i l l seldom review a r b i t r a t i o n 

decisions resolving i n d i v i d u a l employee claims. In Chicago and 

North Western Trans. Co.—Abandonment, I.C.C. 2d , Oocket 

No. AB-1 (Sub-No. 83), Served A p r i l 28, 1987, ("Lace Curtain") 

the Commission stated: 

We do not intend to review a r b i t r a t o r s ' 
decisions on issues of causation, the 
c a l c u l a t i o n of benefits, or the resolution of 
other f a c t u a l questions. Accordingly, we w i l l 
not become a regular p a r t i c i p a n t i n the 
process as reviewer of a r b i t r a t i o n 
decisions. In applying t h i s standard i n 
futu r e cases, we w i l l t r e a t summarily those 
that do not meet t h i s standard of review. 

S l i p op. at p. 7. 

Despite the Commission's unambiguous statement regarding i t s 

r o l e i n determining i n d i v i d u a l employee claims, SFSP proposes 

that each employee must present a claim, i n the f i r s t instance, 

t o the Commission. Such a process i s not only inconsistent w i t h 

Commission precedent, i t would swamp the Commission with cases 

better served by resolution f i r s t between the c a r r i e r and the 

employees and, i f such resolution f a i l s , submission of the claim 

to a r b i t r a t i o n . RLEA re s p e c t f u l l y requests that the Commission 

re j e c t SFSP's proposed manner of resolving i n d i v i d u a l employee 
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s 

claims allegii^g an adverse affect arising ont of actions taken oy 

SPT or Santa Fe in anticipation of the merger of SFSP and SPT. 

CONCLUSION 

Based upon the foregoing, RLEA respectfully request he 

Commission tc reject SFSP's arguments and, instead, impose ;he 

New York Dock conditions for the benefi: of a l l Santa Fe or SPT 

employees adversely affected by actions taken by Santa Fe, SP'. or 

SFSP in anticipation of the merger of .SPT and SFSP. 

Respectfully submitted 

I 
William G. Mahoney , ^ 
John O'B. Clarke, Jr. 
Donald F. Griffin 

HIGrlSAW & MAHONEY, P. .'. 
1050 17th Street, N.W. 
Suite 210 
Washington, D.C. 20C }6 
(202) 296-8500 , 

Attorneys for mm 
railway Labor Executvves* 

Assocration 

Dated: November 17, 1988 

s 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing "Reply of Railway Labor 

Executives' Association" was served by fi r s t class mail on the 

following parties: 

Jerome F. Donohoe 
Richard E. Weicher 
Santa Fe Southern Pacific Corp. 
224 S. Michigan Avenue 
Chicago, IL 60604 

Thormund A. Miller 
Douglas E. Stephenson 
John MacDonald Smith 
Southern Pacific Transportation Co. 
819 Southern Pacific Bldg. 
One Market Plaza 
San Francisco, CA 94105 

Dated at Washington, D.C. thia 17th day of November, 1988. 

Donald F. Griffin 
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Santa Fe Southem Pacific Corporation 
224 South Michigan Avenue 
Chicago. Illinois 60604 

November 16, 1988 

Office of the Secretary 
Case Control Branch 
Interstate Commerce Conunission 
12th Street & Constitution Ave., N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 30400 (Sub No. 21) Santa Fe 
Southern Pacific Corporation - Control - Southern 
Pacific Transportation 

Dear Sir or Madam: 

In response to the Commission's notice served October 14, 
1988, in the above proceeding, forwarded herewith are the 
original and twenty copies of the REPLY OF SANTA FE SOUTHERN 
PACIFIC CORPORATION TO COMMENTS OF RAILWAY LABOR EXECUTIVES' 
ASSOCIATION. 

Very truly yours. 

R 0 l^C<? 

Jerome F. Donohoe 
Vice President-Law 

Enclosures 

cc: Mr. William G. Mahoney 
Mr. John O'B. Clark, Jr. 
Highsaw & Mahoney, P.C. 
Suite 210 
1050 Seventeenth St., N.W. 
Washington, D.C. 20036 

Mr. Thormund A. Miller 
Vice President and General Counsel 
Southern Pacific Transportation Co. 
One Market Plaza 
San Francisco, CA 94105 
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Jerome F. Donohoe 
Richard E. Weicher 
Attorneys f o r 
Santa Fe Southern P a c i f i c 

Corporation 
224 S. Michigan Avenue 
Chicago, I l l i n o i s 60604 
(312) 786-6000 
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BEFORE THE TTI, 
INTERSTATE COMNERCE COMMISSION 

RECEIVEQ 
Finance Docket No. 30400 (Sub-No. 21) fjQV 171983 

SANTA FE SOUTHERN PACIFIC CORPORATIO^ iS^^tS 
CONTROL \ 

SOUTHERN PACIFIC TRANSPORTATION COMPANY 
MERGER—THE ATCHISON, TOPEKA AND SANTA FE 

RAILWAY COMPANY AND SOUTHERN PACIFIC TRANSPORTATION 
COMPANY 

REPLY OF 
SANTA FE SOUTHERN PACIFIC CORPORATION TO 

rs OF RAILWAY LABOR EXECUTIVES' ASSOCIATION 

Santa Fe Southern Pacific Corporation ("SFSP") submits 

the following reply to t h ^ comments f i l e d herein on October 28, 

1988, on behalf of Railway Labor Executives' ".Tsociation 

("RLEA"). 

INTRODUCTION 

In i t s decision served September 12, 1988, i n F.D. No. 

32000, Rio Grande Industries — Control — SPT. the Commission 

indicated i t would request public comments on the issues of 

whether and the extent to which the Comraission has authority to 

impose labor protective conditions upon SFSP for the benefit of 

employees of The Atchison, Topeka and Santa Fe Railway Company 

("ATSF") or Southern Pacific Transportation Company ("SPT") 

"who can demonstrate that they were adversely affected as a 

dir e c t consequence of actions taken, or orders issued, by SFSP 

i n contemplation of the [ATSF-SPT] merger which [was] 

ul t i m a t e l y denied." M. at 96. By subsequent notices dated 



September 27 and October 14, 1988, the Commission invited 

public comments tc be f i l e d in this docket on or before 

October 28, 1988. 

Other than SFSP, the only parties who f i l e d comments on 

October 28, 1988, were RLEA and SPT.*/ As shown below, RLEA's 

comments lack factual or legal support for their conclusion 

that New York Dock conditions are necessary or permissible in 

this case. RLEA has introduced no new evidence which would 

support the need for such conditions, and i c has not 

demonstrated that the Commission has the authority to impose 

such conditions. 

I . RLEA OFFERS NO NEW EVIDENCE THAT ANY EMPLOYEES WERE 
ADVERSELY AFFECTED BY SFSP ACTIONS OR ORDERS IN 
CONTEMPLATION OF MERGER 

The premise of the imposition of any labor protective 

condition i s that some group or cl a s s of employees has suffered 

or i s l i k e l y to suffer adverse employment effects as a result 

of a transaction. Since the Commission's disapproval of the 

ATSF-SPT merger over two years ago, RLEA has come forward with 

no new evidence of any changes in ATSF or SPT employment 

situations — g,g., evidence ( i f i t existed) that ATSF or SPT 

^reestablished positions which had been abolished prior to 

•/ SFSP has no sp e c i f i c comments in response to SPT's 
October 28, 1988, comments. 
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the disapproval of the merger. Without such specific evidence, 

the record in this proceedin< on the threshold issue of the 

existence of adverse effects on employment does not permit the 

Commission to Impose protective conditions. 

In this case, despite multiple opportunities^/ to 

introduce any new evidence indicating that SPT or ATSF 

employees suscained adverse employment impacts as a consequence 

of SFSP action or in anticipation of the ultimately disapproved 

ATSF-SPT merger, RLEA continues to rely solely upon the 

Brackbill and Kostakis v e r i f i e d statements submitted in 1984 to 

attempt to s a t i s f y the threshold test of need for conditions. 

See RLEA comments at 11. As discussed in SFSP's opening 

comments, the Brackbill and Kostakis statements are 

i n s u f f i c i e n t to establish that the force reductions described 

were caused by any actions or direction cf SFSP in anticipation 

of the merger. Indeed, as mentioned previously, the Brackbill 

and Kostakis statements were squarely rebutted (and the force 

reductions explained) by evidence submitted by primary 

applicants. See, e.g.. Verified Statement of J. P. Frestel and 

K. R. Peifer, F.D. No. 30400, SFSP-50, Statement No. 4 at 5-7 

(July 10, 1985). 

•/ RLEA could have updated the record in F.D. No. 32000 
where i t f i r s t raised i t s labor protection claims against SFSP 
in relation to the disapproved merger, and could have done so 
again when i t submitted i t s opening comments herein on 
October 28, 1988. 
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In Gulf. Mobile & Ohio R.R. — Abandonment. 282 I.C.C. 

311 (1952) (cited by RLEA in i t s comments at 10), the 

Commission refused to impose labor protections for one class of 

employees where the only indication of adverse employment 

effects upon that group was "unsupported assertions in the 

record . . . ." 282 I.C.C. at 338. The Comnission concluded 

under the circumstances that no labor protective conditions 

would be imposed as to this group of employees because the 

chance of adverse ei.fects were "remote, and that there would be 

no means of determining whether any adverse effect which they 

may suffer in the future was caused by the abandonment of 

operation proposed or otherwise." 1^. The same result should 

apply here. Given nothing more than RLEA's unsupported 

assertions of adverse employment effects, there i s simply no 

need for the Commission to address the novel legal and 

procedural issues involved here, or otherwise to proceed any 

further in this matter. 

I I . THE COMMISSION HAS NO POWER TO IMPOSE LABOR PROTECTIVE 
CONDITIONS UPON SFSP AS PROPOSED BY RLEA 

Even i f one disregards as a threshold matter the absence 

of the required factual showing of adverse employment effects 

y::aused by SFSP in anticipation of the disapproved merger, the 

imposition of labor protective conditions in connection with a 

disapproved transaction would be unprecedented. As discussed 

below, neither the legal authorities nor the logic relied upon 

- 4 -
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by RLEA supports the conclusion that the Commission has the 

power to impose against SFSP l i a b i l i t i e s for the sweeping labor 

protections proposed by RLEA. 

RLEA r e l i e s upon United States v. Lowden. 308 U.S. 225 

(1939) ("Ljawflfin") and Interstate Commerce Comraission v. Railwav 

Labor Executives' Association. 315 U.S. 373 (1942)("I,C.C.") 

for the proposition that the Commission has inherent authority 

to impose labor protective conditions pursuant to a public 

interest standard. See RLEA comments at 6-7. Those cases are 

wholly inapposite here. Both addressed proceedings in which 

the conditions were imposed upon the Commission's approval of a 

transaction, where the authority conferred by the Commission 

was permissive. By contrast, in the present case the 

Coraraission denied the ATSF-SPT merger, and the order that SFSP 

divest SPT (or ATSF) was mandatory, not perraissive. Unlike the 

situation of the applicants in Lcwden and I.C.C. . SFSP did n.̂ c 

have the option of consummating an apptoved consolidation or of 

declining to carry out a transaction and thereby avoiding 

Commission-imposed conditions. Moreover, both of the Supreme 

Court decisions cited by RLEA re l i e d , in part, on the notion 

that the approval of the transactions extended the applicant: 

"a privilege relieving i t of the cost of 
performing i t s c a r r i e r duties, on condition 
that the savings be applied in part to 
compensate the loss to employees occasioned 
by the exercise of the privilege." 

Lowden. 308 U.S. at 240. Sfifi also. I.C.C.. 315 U.S. at 378: 

5 -
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" I t must not be forgotten, >")wever, that the 
immediate result of permitting the 
abandonment i t s e l f is a private benefit for 
the railroad i n the form of savings realized 
by discontinuing uneconomic services . . . . 
There is nothing i n the Act to prevent the 
Coraraission frora taking action [ i . e . . imposing 
labor protective conditions] i n furtherance 
of the 'public convenience and necessity' 
merely because the t o t a l impact of that 
action w i l l include benefits to private 
persons, either carriers or employees." 

No such SJ uation exists here; the Commission denied the 

ATSF-SPT merger and ordered dive s t i t u r e . SFSP has realized no 

savings as a result, nor does the Commission's order confer any 

"priv i l e g e " upon SFSP i n that regard. 

RLEA*3 contention that the Commission's order served 

December 23, 1983, approving the voting t r u s t was a 49 U.S.C. 

§11344 proceeding (RLEA comments at 8) is incorrect. F i r s t , 

the fundameital purpose of the voting t r u s t was to avoid a 

control transaction, by insulating SPT from control by SFSP. 

As the Commission recognized, " [ i ] t has been established that a 

properly constituted voting trust i s a s u f f i c i e n t barrier 

against premature control under the consolidation provisions of 

the Interstate Commerce Act." December 23, 1983, order at 12. 

See glSQ, B. F. Goodrich Co. v. Northwest industries. 303 

F.Supp. 53, 58-61 (D. Del. 1969), a f f ' d . . 424 F.2d 1349 (3rd 

' c i r . ) , c e r t , denied. 400 U.S. 822 (1970); and Water Transport 

Ass'n. V. I.C.C. . 715 F.2d 581 (D.C. Cir. 1983), cert, jienifiii, 

465 U.S. 1006 (1984). RLEA's contention that Commission 
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approval of the voting trust wa? tantamount to approval of SFSP 

"control- of SPT within the meaning of the consolidation 

provisions of the Interstate Coraraerce Act ignores the purpose 

and effect of a voting trust, and is contrary to judicial and 

Commission precedent.*/ 

Secondly, the Commission's December 23, 1983, order 

i t s e l f confirms that the voting trust arrangement was not a 

Section 113A4 "control" transaction. The Interstate Commerce 

Act consolidation provisions confer exclusive jurisdiction upon 

the Commission to approve carrier "control" transactions, and 

state that such transactions "may be carried out only with the 

approval and authorization of the Commission." 49 U.S.C. 

§11343(a). The Commission's December 23, 1983, order, however, 

expressly recognized that the Comraission had no jurisdiction to 

prohibit the use of a voting trust as long as no law was 

violated: 

"Nevertheless, the decision to merge these 
two parent corporations is essentially a 
private one, so long as no provision of law 
has been violated." (Decision at 11.) 

/ The Commission's own regulations on voting trusts, 49 
C.F.R. Part 1013, provide that an independent voting trus- must 
be established " [ i ] n order to avoid an unlawful control 
violation . . . ." 49 C.F.R. §1013.1(a). 

- 7 -
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"Regardless of the concerns we have about 
the wisdom of the chosen course, we cannot 
in t e r f e r e i f i t is lawful." (M. at 12.) .̂/ 

RLEA re l i e s upon Missouri Pacific R.R. — 

Rgorggniaaticn/ 257 I.C.C. 479 (I944)("Missouri P a c i f i c " ) , and 

Florida East Coast Rv. — Reorganization. 307 I.C.C. 5 

(1958)("Florida East Coast"), for the proposition that the 

Comraission has i n the past included divestitures within related 

proceedings. RLEA comraeni.s at 9. Both of these decisions 

involved railroad bankruptcy proceedings related to control 

proceedings. Neither supports RLEA's position that the 

Comraission has authority to award labor protective conditions 

^ against SFSP here. 

if In Missouri Pacific, the Corandssion imposed labor 

protective conditions on the "approval of the conveyance of the 

properties of the debtors to the reorganized company . . . ." 

Missouri Pacific. 257 I.C.C. at 563. The transaction at issue 

i./ The Commission's regulations do not require Coraraission 
approval of a voting t r u s t ; rather, they provide that a carrier 
"raay v o l u n t a r i l y subrait a copy of the voting t r u s t to the 
Coraraission for review," in the forra of the s t a f f ' s "inforraal, 
nonbinding opinion as to whether the voting t r u s t e f f e c t i v e l y 
insulates the s e t t l o r . . . from unauthorized acquisition of 
control of a regulated c a r r i e r . " 49 C.F.R. §1013.3(a). Thus, 
the Commission's own regulations refute RLEA's contention that 
approval of a voting t r u s t confers authority to "control" a 
car r i e r w i t h i n the meaning of 49 U.S.C. §11343 e t fiea. 

- 8 -
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i n that case was one over which the Commission had undeniable 

authority to approve and condition pursuant to former Section 

5(2). Similarly, i n Florida East Coast, labor protective 

conditions T-3re imposed for the benefit of employees who would 

lose employraent due to the "acquisition of control herein 

approved." Florida East Coast. 307 I.C.C. at 20. In both of 

those cases, the fact that bankruptcy and control proceedings 

were consolidated is irrelevant to the SFSP situatio n . The 

labor protectivfc "onditions in-posed in those cases were 

incidental to approved acquisitions of control, while SFSP's 

control application here was denied. 

RLEA cites Texas & Pacific Rv. Co. -- Operation. 24 7 

I.C.C. 285 (1911) ("Texas & Pacific"'^ and Gulf. Mobile & Ohio 

R.R. - Abandonment. 282 I.C.C. 311 (1952) ("Gulf. Mohile & 

Ohio"). for the proposition that the Commissicn has in the past 

imposed labor protective conditions on "component transactions" 

i n a "unified proceeding." RLEA comments at 10. Again, unlike 

the s i t u a t i o n here, both of those cases involved former Section 

5(2) control applicbtions approved by the Commission, i n 

conjunction with abandonment applications. The Comraission held 

that because the abandonraents were part "of an inseparable plan 

ôf op j r a t i o n " which could not take place absent Section 5(2) 

approval, labor protection would attach to the entire 

transaction. Teaias & Pacific. 247 I.C.C. at 293; Gulf. Mobile 

& QhiP/ 282 I.C.C. at 337. In the present s i t u a t i o n , the only 

- 9 -



"control" transaction is the acquisition of control of SPT by 

an a f f i l i a t e of Rio Grande Industries.*/ Neither the 

Coraraission's approval of the voting trust nor i t s disapproval 

of the ATSF-SPT merger here were in tne same sense 

"inseparable" from the divestiture sale of SPT to RGI approved 

in F.D. No. 32000 within the meaning of Texas & Pacific and 

Gulf. Mobile & Ohio. Indeed, SFSP and ATSF were not applicants 

in F.D. No. 32000 within the meaning of the Coraraission's r a i l 

consolidation regulations. 

Finally, as pointed out in SFSP's opening coraraents, the 

voting trust has expired by i t s terms, and the Commission's 

authority to amend the terms of the trust is no longer 

applicable. RLEA has not proposed a basis to justify 

retroactive imposition of labor protective conditions after 

termination of the trust even assuming the Commission had such 

authority in the f i r s t instance. 

In i t s opening comments, SFSP acknowledged that the 

Commission has exclusive jurisdiction and power to remedy past 

SFSP violations of the Comraission's orders approving the voting 

*/ Indeed, labor protective conditions were iraposed for the 
benefit of SPT and DRGW eraployees in the Commission's decision 
served September 12, 1988, in F.D. No. 32000. Slip opinion at 
94, 109. 

- 10 
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t r u s t and of the Interstate Commerce A c t . l / The Commission, 

howover, i s not seeking comments i n this proceeding about 

remedying any alleged violations of those orders, which would 

represent procedural and substantive issues d i s t i n c t from the 

imposition of labor protective conditions. 

CONCLUSION 

For the above reasons, the Commission should decline to 

take the unprecedented and unsupported step of imposing 

sweeping labor protective conditions upon SFSP i n t h i s case. 

Such a drastic step i s unwarranted by the record i n t h i s 

proceeding, and i s beyond the power of the Commission as a 

matter of law. 

Respectfully submitted. 

^ * Jerome F. Donohoe 
Richard E. Weicher 
Attorneys for 
Santa Fe Southern Pacific 

Corporation 
224 South Michigan Avenue 
Chicago, I l l i n o i s 60604 
(312) 786-6000 

m^ 
Dated: November 16, 1988 
ue Date: November 17, 1988 

•/ The Commission described i t s reserved j u r i s d i c t i o n i n 
i t s order of December 23, 1983, to deal with allegations of 
vio l a t i o n s of i t s orders in t h i s proceeding. December 23, 
1983, order at 13. 
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V 17 • 
SANTA FB SOOTHERN PACIFIC CORPORATIOU 

— CONTROL — 
SOOTHERN PACIFIC TRANSPORTATION COMPANT M/tJl 

•/iflAZimiKT ICL [0] 

REPLY COMMENTS OF SOOTHBRH PACIFIC 
TRANSPORTATION COMPANY 

I n i t s comments f i l e d O r t o b e r 28, 1988, Southern P a c i f i c 

T r a n s p o r t a t i o n Company ("SP") s t a t e d i t s p o s i t i o n t h a t : 

(1 ) employee p r o t e c t i v e c o n d i t i o n s may no t be t i t t a c h e d , 
pu r suan t to 49 USC § 1 1 3 4 7 , to d i sapproved n e r q e r s : 

(2 ) the Commission has j u r i s d i c t i o n t o examine any f a c t 
i s s u e s conce rn inq a l l e g e d v i o l a t i o n s o f the v o t i n g 
t r u s t e s t a b l i s h e d pu r suan t to the Commission 's o r d e r s 
i n Finance Docket No. 30400: and 

(3) whether c o n d i t i o n s are w a r r a n t e d , and what p r o c e d u r a l 
and s u b s t a n t i v e p r o v i s i o n s shou ld be f r amed , are 
q u e s t i o n s which cannot be answered i n the a b s t r a c t * bu t 
must a w a i t i d e n t i f i c a t i o n o f the c l a ims a s s e r t e d . 

C o n c u r r e n t l y » comments were f i l e d by Rai lway Labor 

E x e c u t i v e s ' A s s o c i a t i o n ("RLEA") a s s e r t i n g t h a t : 

(1) the Commission has j u r i s d i c t i o n to a t t a c h p r o t e c t i v e 
c o n d i t i o n s i f Santa Fe Southern P a c i f i c C o r p o r a t i o n 
("SFSP") was i n f a c t i n c o n t r o l o f SPT d u r i n g the te rm 
o f the v o t i n g t r u s t : 

( 2 ) the SFSP d i v e s t i t u r e i s be ing trec>ted by the Commissicn 
as a "component p a r t " o f a l a r g e r proceeding* i . e . * the 
a c q u i s i t i o n o f SPT by ano ther r a i l c<ir»-ier , so t h a t the 
two c o n t r o l a p p l i c a t i o n s are i n e f f e c t merged f o r the 
purpose o f impos ing p r o t e c t i v e c o n d i t i o n s ; 
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(3) N'aw Yf^i'V Cock c o n d i t i o r . d should be a p p l i e d f o r the 
b e n e f i t o f SPT and Santa Fe employees a d v e r s e l y 
a f f l i c t e d by a c t i o n s t aken by SFSP d u r i n g the pendancy 
o f "he c o n t r o l and d i v e s t i t u r e p roceed ings : 

(4) ev idence i n u h i s p roceed ing e s t a b l i s h e s an e x t e n s i v e 
c o n s o l i d a t i o n o f SPT and Santa Fe o p e r a t i o n s p r i o r to 
the issuance o f the Commiss ion ' s d e c i s i o n i n the 
SFSP-SPT c o n t r o l case: and 

(5) the f a c t o f c o n t r o l i s demonstrated by the ev idence 
g i v e n by RLEA w i t n e s s e s R. B. B r a c k b i l l and E. B. 
K o s t a k i s . 

I t i s t o the RLEA comments, and the p o s i t i o n s a s s e r t e d 

above , t h a t t h i a r e p l y i s f i l e d . 

REPLY COMMENTS 

RLEA C l a i n That Adverse E f f e c t s To SPT Employees 
Arose From The F a i l e d SFSP A c q u i s i t i o n I s Not 

Supported By The I'vidence 

The fundamenta l problem w i t h the RLEA p o s i t i o n i s t h a t the 

f a c t s f a i l t o suppor t i t s c o n t e n t i o n s . RLEA's p e t i t i o n i s i n the 

main taken up w i t h arguments i n f a v o r o f ICC j u r i s d i c t i o n * and 

a s s e r t i o n s o f New York Dock c o n d i t i o n s as a p p r o p r i a t e f o r SPT 

employees* and r e l i e s f o r i t s f a c t u a l demons t r a t i on on b r i e f * 

f o u r - y e a r o l d a f f i d a v i t s s u b m i t t e d by Mr. R. B. B r a c k b i l l and Mr. 

B. B . K o s t a k i s . 

SPT b e l i e v e s that r e g a r d l e s s of the theory under which the 

ommission's j u r i s d i c t i o n i s sought to be invoked* whether under 

49 USC § 11347, or a l t e r n a t i v e l y , under the Commission's orders 

approving the voting t r u s t * the party arguing for condi t ions has 
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an o b l i g a t i o n to make a prima f a c i e showing of adverse impact and 

c a u s a l connection warranting the granting of the sought order . 

T h i s i s not a case in which the p a r t i e s s t i p u l a t e that condi t ions 

may be imposed: t h i s i s ins tead a case in which the c a r r i e r s 

v igorous ly dispute the c la im of adverse impact and causa l 

connertion to the t r a n s a c t i o n . 

Given the f a c t that the RLEA claims are f o r t h r i g h t l y 

disputfcd, and there i s no s t i p u l a t i o n for a p p l i c a t i o n of New '{ork 

Dock condi t ions to the c l a s s of employees which are the subject 

of the RLEA comments* i t i s incumbent upon RLEA to presfc^t more 

than a "what-if" scenar io to the Commission to j u s t i f y the 

i ssuance of a supplemental order a s s e r t i n g j u r i s d i c t i o n in t h i s 

novel context . 

There i s no contention made by RLEA that SPT employees were 

adverse ly a f f e c t e d by a c t i o n s taken in contemplation of RGI 

c o n t r o l . No suggestion i s made that RGI or SPT should be held 

f i n a n c i a l l y respons ib le for adverse impacts on SPT employees 

r e s u l t i n g from claimed a c t s of contro l exerc i s ed by SFSP. RLEA's 

c la im i s that SFSP should be respons ib le for the a l leged adverse 

impact on SPT employees a s s e r t e d l y a r i s i n g from SFSP a c t s of 

c o n t r o l of SPT, contro l which could only have been exerc i sed in 

v i o l a t i o n of the Commission's orders and r e g u l a t i o n s governing 

the "Oting t r u s t then in e f f e c t . 

Whether RLEA i s seeking a nove l , unprecedented a p p l i c a t i o n 

of § 11347* or whether RLEA r e l i e s upon a c laim that a d i r e c t 
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v i o l a t i o n of the Commission's orders approving the voting t rus t 

has taken place* i t i s incumbent upon RLEA to at l e a s t make out a 

prima f a c i e case that i t s suppos i t ions are worth pursuing. I t 

would be a c l a s s i c case of putt ing the c a r t before the horse to 

lai'nch extens ive procedural and substant ive remedial ac t i ons 

without f i r s t e s t a b l i s h i n g a need to do so. 

Accordingly , SPT urges that RLEA's c la ims f i r s t be c l o s e l y 

examined to see what they are a l i about* and what the Commission 

i s being asked to c u r e . 

The 1984 v e r i f i e d statement of Mr. R. B. B r a c k b i l l , r e l i e d 

upon in the RLEA comments, points to r e d u c t i o n - i n - f o r c e not ices 

i s sued by SPT during 1984, covering 58 p o s i t i o n s * . I t a s s e r t s 

that the geogiaphic l o c a t i o n of the force reducc icns posted 

e x h i b i t s a pattern of preparat ion lor conso l idat ion of SPT with 

Santa Fe operations* from which i t may be i n f e r r e d that Santa Fe 

brought about t h i s r e s u l t . 

What the RLEA evidence f a i l e d to say i s that the reduct ion-

i n - f o r c e no t i ce s used to demonstrate i t s point were hand-se lected 

from a large number of n o t i c e s covering general force reductions 

throughout SPT's P a c i f i c L i n e s . SPT was* during the term of the 

voting trus t* cont inuously engaged in cost saving '"•easures* 

*At f i r s t reading* i t appears that the reduction in force 
no t i ce s cover 74 p o s i t i o n s , but i t w i l l be noted that the 16 
p o s i t i o n s l i s t e d on E x h i b i t 6 are the same ^6 l i s t e d on E x h i b i t 
2: both are copies of not i ce number 718* dated August 29, 1984. 
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i n c l u d i n g r e d u c t i o n s i n f o r c e wherever p o s s i b l e , i n order to 

reduce i t s o p e r a t i n g c o s t s and remain v i a b l e . Reductions i n 

f o r c e were pursued throughout the SPT system. The nine 

r e d u c t i o n - i n - f o r c e n o t i c e s c i t e d by Mr. B r a c k b i l l r e f l e c t e d o n l y 

a p o r t i o n of t h i s program. 

The r e d u c t i o n n o t i c e s are oach s e r i a l l y numbered, and i t 

w i l l be noted t h a t the 9 n o t i c e s c i t e d by Mr. B r a c k b i l l range 

from s e r i a l number 663 to s e r i a l number 758. The remaining 

n o t i c e s i n the s e r i e s * c o v e r i n g hundreds of comparable p o s i t i o n s 

a t o ther l o c a t i o n s , were not mentioned. 

To i l l u s t r a t e * we show* i n Appendix A, the complete l i s t of 

n o t i c e s issued i n the s e r i e s from numbers 660 t o 760, the range 

from which Mr. B r a c k b i l l ' s examples were taken. A t o t a l of 58 

p o s i t i o n s were covered hy the n o t i c e s c i t e d by Mr. " a c k b i l l . 

However* the e n t i r e s e r i e s ccvers more tnan 350 proposed reduc

t i o n s and 37 t r a n s f e r s , i n the s t a t e s of C a l i f o r n i a , Oregon* 

Nevada* Utah* Arizona* New Mexico and Texas. 

But there i s even more t h a t was o m i t t e d from the RLEA 

p r e s e n t a t i o n . A n o t i c e o f proposed r e d u c t i o n i n f o r c e does not 

a u t o m a t i c a l l y produce a l a y o f f ; i n many cases i t i n i t i a t e s 

d i s c u s s i o n s w i t h the union f o r r e d u c t i o n s or reassignments. 

Notii.es* once g i v e n * may be r e s c i n d e d , i n whole or i n p a r t * as a 

e s u l t of the d i s c u s s i o n s with the union, or as the r e s u l t of 

increased business demands which restore a need for a p a r t i c u l a r 

p o s i t i o n . Thus* not a l l of the 58 p o s i t i o n s c i t e d by Mr. 
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B r a c k b i l l were in f a c t e l i m i n a t e d . A review of the positions 

covered by the 1984 notices c i t e d by Mr. B r a c k b i l l shows t h a t : 

Of the 13 po s i t i o n s covered by Notice No. 711* f i v e have not 
yet been abolished, and 8 were only abolished in March and 
July, 1986, when the p o s i t i o n holders accepted a voluntary 
severance program ( i n c l u d i n c s^>verance payments); 

Of the 16 positions i n Notice No. 718* f i v e were abolished 
i" 1984* one was r e c l a s s i f i e d i n 1985, f i v e were abolished 
ui.-'er the voluntary separation program in 1986* and f i v e 
p ositions remain in e f f e c t ; 

Of the six p o s i t i o n s l i s t e d in Notice No. 663* f i v e wtre 
abolished in 1984, and one was re t a i n e d ; 

The f i v e p o s i tions l i s t e d in Notice No. 704 were abolished 
in November* 1984; 

Two of the three p o s i t i o n s l i s t e d i n Notice No. 713 were 
abolished i n November* 1984* and one remains; 

The p o s i t i o n l i s t e d i n Notice No. 727 was abo.ished i n 
December* 1984; 

Of the seven po-sitions l i s t e d i n Notice No. 728* three were 
abolished i n 1986 pursuant to the voluntary separation 
program* one was abolished through l a y o f f * and three 
rema i n ; 

Of the six po s i t i o n s l i s t e d i n Notice No. 749* none was 
abolished in 1934, two were abolished pursuant to subsequent 
notice in 1986* and four were abolished as a r e s u l t of the 
voluntary separation program in 1986; 

The one po s i t i o n l i s t e d i n Notice No. 758 was not abclished 
i n 1984* but was abolished pursuant to subsequent notice in 
J u l y , 1985. 
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Thus* of the 58 p o s i t i o n s l i s t e d by Mr. B r a c k b i l l * e x a c t l y 

eighteen* or l e s s than one - th ird* were a c t u a l l y e l iminated 

pursuant to the n o t i c e s in 1984. The t o t a l ac tua l p o s i t i o n 

e l i m i n a t i o n s covered by t h i s union c o n t r a c t in 1984 were 158 

(covering the t e r r i t o r y of E l Paso* Texas and west)* of which the 

18 pos i t ions in the n o t i c e s c i t e d by Mr. B r a c k b i l l accounted for 

11.4%. These pos i t i on e l i m i n a t i o n s r e s u l t e d from a system-v.ide 

b y l t t ightening by S P T . * None was undertaken in a n t i c i p a t i o n 

that the work performed would be picked up by Santa Fe* e i t h e r 

then or in the f u t u r e . As the evidence in t h i s proceeding 

a lready e s t a b l i s h e s (see j o i n t v e r i f i e d statement of J . P. 

F r e s t e l , J r . and K. R. P e i f e r , dated J u l y 8* 1985* pages 5-6)* 

the larqe dec l ine in S P T ' s north-south t r a f f i c , and the drop in 

S P T ' s l o c a l bus iness in the San Joaquin V a l l e y , were re spons ib le 

for these s p e c i f i c n o t i c e s . Given the general shrinkage in S P T ' s 

bus iness during that time per iod , and the o v e r a l l reduct ion in 

employment, not only a t the l o c a t i o n s l i s t e d by Mr. B r a c k b i l l but 

throughout the SPT syster.i, no in ference can be drawn that these 

reduct ions were manipulated by SFSP. 

The two-page statement of Mr. K o s t a k i s a s s e r t s that 

machin i s t s employed by SPT at B a k e r s f i e l d , C a l i f o r n i a , were l a i d 

o f f in a n t i c i p a t i o n of the merger, and that the .ork which they 

had formerly done was undertaken by <^anta Fe employees a t 

arstow, C a l i f o r n i a . 

*For comparison to the 158 reduct ions i n 1984, the 
comparable reduct ions for p r i o r years were: 1979, 225; 1980, 298; 
1981, 237; 1982, 402; 1983, 198. 
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B a k e r s f i e l d i s l oca ted at the southern end of C a l i f o r n i a ' s 

C e n t r a l V a l l e y , separated by the Tehachapi Mountains from Los 

'Angeles and the r e s t of Southern C a l i f o r n i a . For many y e a r s , SPT 

maintained a l a r g e pool of helper engines a t B a k e r s f i e l d , to 

provide a d d i t i o n a l power for t r a i n s c r o s s i n g the Tehachapi s . 

P r i o r to October 1* 1984, 26 he lper u n i t s were r e g u l a r l y 

maintained at B a k e r s f i e l d for the helper pools* and a shop force 

c o n s i s t i n g of 53 employees (machin is t s* e l e c t r i c i a n s , sheet metal 

workers , carmen* e t c . ) was involved tn maintaining them. T h i s 

force worked seven days per week, three s h i f t s per day. 

SPT f e l t that i t s d e c l i n i n g volume of bus iness simply could 

not s u s t a i n t h i s i n t e n s i v e a c t i v i t y , and s tudied a l t e r n a t e ways 

of powering i t s t r a i n s over the mountains which would not require 

such an ex tens ive base at B a k e r s f i e l d . On September 27, 1984, i t 

terminated the p r a c t i c e of adding and s u b t r a c t i n g a l l helper 

u n i t s a t B a k e r s f i e l d Yard and placed r e s p o n s i b i l i t y on the 

d i s p a t c h e r s to e s t a b l i s h l o c a t i o n s for en-route power swapping 

between eastbound and westbound t r a i n s . L i g h t maintenance ar . i 

f u e l i n g was continued at B a k e r s f i e l d , and the helper u n i t s were 

cyc led through to Los Angeles or R o s e v i l l e for more extens ive 

maintenance at SPT f a c i l i t i e s . 

The c la im that the work formerly performed by shop forcea at 

B a k e r s f i e l d had been or was being t r a n s f e r r e d to Santa Fe i s 

s imply unfounded. Santa Fe did no work on S P T ' s u n i t s except on 

run-through power, but t h i s p r a c t i c e i s no d i f f e r e n t from that 

fo l lowed by the other r a i l r o a d s w i th which SPT has run-through 
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agreements: i f s erv i c ing i s needed while the u n i t s are on the 

ther road' s l i n e s , necessary s e r v i c i n g w i l l be furn i shed so that 

the un i t may work i t s way home to SPT. Very few of the Bakers 

f i e l d he lpers operated cn run-through t r a i n s with Santa F e , and 

Santa Fe s e r v i c i n g was uncommon. There i s simply no substance t j 

the c laim asser ted by Mr. K o s t a k i s that the reduction of the shop 

force at B a k e r s f i e l d was performed in a n t i c i p a t i o n of an SFSP 

merger. I t was performed to cut expenses, and i t succeede ' in 

doing so. 

RLEA's members have already asserted similar claims in 

another forum. SPT's collective bargaii ing agreements all 

contain a transfer-of-work provision which, while the language 

may d i f f e r , prohibits the unilattral transfer of work to anothKr 

railroad with corresponding l a y o f f s by SPT -- e-.actly what RL?, K 

^ i s c la iming here. I f such a u n i l a t e r a l t r a n s f e r of work has 

caken p lace / the adversely a f f e c t e d employees ar.» e n t i t l e d to 

compensation for breach of the c o l l e c t i v e bargaining agreement 

I f the c a r r i e r does not agree that a breach has taken p lace , t i e 

union may press i t s grievance, and have the matter heard by an 

a r b i t r a t i o n panel . 

What RLEA has not d i sc lo sed i s that three t r a n s f e r - o f - w o r k 

gr ievances have already been decided, adverse to RLEA; attached 

a Appendix B i s a copy of the March 18, 1988, d e c i s i o n of 

S p e c i a l Board of Adjustment No. 570, Case No. 1014, Award No. 

796, which deals s p e c i f i c a l l y with the B a k e r s f i e l d yard . In 

1 
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denying the cl a i m o f 11 carmen a t B a k e r s f i e l d y a r d , the Board 

said (pp. 506): 

"... mere s p e c u l a t i o n o r c o n j e c t u r e by the Organizcition 
cannot s a t i s f y i t s burden to present prima f a c i e evidence of 
an a c t u a l o p e r a t i o n a l cliange f a l l i n g w i t h i n the causes 
speci'^ied i n Section 2. Here, as i n t h a t case (Award No. 
795), the C a r r i e r has denied from the o u t s e t t h a t the 
f u r l o u g h s were i n a n t i c i p a t i o n of the Santa Fe merger, and 
i t i s simply not enough f o r purposes o f A r t i c l e I t h a t the 
O r q a n i z a t i o n suspects o t h e r w i s e . A r t i c l e I w i l l apply o n l y 
when the employees have been d i s p l a c e d by an o p e r a t i o n a l 
chdiqe described i n Sec t i o n 2 and have been able to produce 
a prima f a c i e showing t h e r e o f . S.B.A. 570, f.wards No. 662, 
728. Since the c l a i m a n t s i n t h i s case are unable to make 
such a showing, t h e i r c l a i m under A r t i c l e I of the agreement 
must fa i 1. " 

Accord; Award No. 795, covering 6 SPT carmen a t Yuma, 

Arizona, f u r l o u g h e d September 5, 1984, and Award No. 823, 

covering 33 SPT carmen a t Los Angeles, C a l i f o r n i a , f urloughed May 

3, 1985. The s p e c i f i c c l a i m of the B a k e r s f i e l d m a c h i n i s t s c i t e d 

by Mr. K o s t a k i s i s c u r r e n t l y a w a i t i n g d e c i s i o n before the same 

Special Board of Adjustment, Case No. 1060, and, absent some 

i n t e r v e n t i o n by t h i s CommissiOii, i t i s p r e d i c t a b l e t h a t the 

d e c i s i o n w i l l f o l l o w Award No. 796. 

To r e c a p i t u l a t e , n e i t h e r the evidence submitted by Mr. 

B r a c k b i l l , nor t h a t s u b m i t t e d by Mr. K o s t a k i s , can reasonably be 

held t o e s t a b l i s h a pr ima f a c i e case f o r c o n t r o l o r ma n i p u l a t i o n 

by SFSP of SPT d u r i n g the p e r i o d covered by the v o t i n g t r u s t . 
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No B a s i s For § 11347 P r o t e c t i v e Condi t ions 
Has Been E s t a b l i s h e d 

The Commiss ion ' s power to impose p r o t e c t i v e c o n d i t i o n s 

pursuant t o § 11347 i s 1-mited to those i n s t a n c e s i n which the 

Commission approves a t r a n s a c t i o n . T h i s i s p l a i n f rom the 

language o f fo rmer § b ( 2 ) ( f ) , which § 11347 was in t ended t o 

c a r r y f o r w a r d w i t h o u t s u b s t a n t i v e change: the Commission 's 

e x e r c i s e o f a u t h o r i t y i s "As a c o n d i t i o n o f i t s a p p r o v a l " , to be 

se t f o r t h " I n i t s o rde r o f a p p r o v a l " . The SFSP a p p l i c a t i o n was 

no t approved. The RGI a p p l i c a t i o n was approved , but the 

employees c l a imed to be adve r se ly a f f e c t e d were not " a f f e c t e d by 

the t r a n s a c t i o n " which was approved , but by a p r i o r u n r e l a t e d 

a p p l i c a t i o n , which RGI had v i g o r o u s l y p r o t e s t e d . I n these 

c i r c u m s t a n c e s , t he r e i s no causal b a s i s f o r imposing upon RGI any 

r e s p o n s i b i l i t y f o r the a l l e g e d misconduct o f SFSP, undertaken a t 

a t ime when RGI was power less to i n f l u e n c e or c o n t r o l SFSP's 

a c t i o n s . 

There i s a l s o no bas i s f o r imposing c o n d i t i o n s upcn SFSP 

under § 11347 f o r , as no t ed , SFSP's a p p l i c a t i o n was no t approved, 

and SFSP i s t h e r e f o r e not w i t h i n the reach o f § 11347. 

No B a s i s Has Been Shown For Inposing Condit ions 
To Redress Any V i o l a t i o n Of The Commission's 

Orders Approving The Voting T r u s t 

We have shown t h a t RLEA has f a i l e d to make any pr ima f a c i e 

showing o f improper c o n t r o l o f SPT by SFSP. The p a r t i c u l a r 

a c t i o n s c i t e d r e f l e c t no more than the systemwide e f f o r t s o f a 
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ha rd-pressed c a r r i e r to t i g h t e n i t s b e l t , cu t expenses, and 

remain v i a b l e . 

CUNCLOSION 

The Commission shou ld f i n d and conc lude t h a t no b a s i s has 

been shown f o r any f u r t h e r p roceed ings o r procedures conce rn ing 

RLEA's u n s u b s t a n t i a t e d a l l e g a t i o n s . 

SPT b e l i e v e s t h a t no showinq has been made which would 

w a r r a n t a f i n d i n g of New York Dock (or any o t h e r ) c o n d i t i o n s f o r 

SPT employees, a f i n d i n g which would open the door to 

o p p o r t u n i s t i c c l a i m - f i l i n g by every employee wno was f u r l o u g h e d 

mm by SPT i n i t s gene ra l c o n t r a c t i o n ' ' u r i n g the f i v e - y e a r p e r i o d 

f r o m 1983 to 1988. We do not have the e n e r g y , nor the resources 

to spare f rom the paramount task ahead o f us , t h a t o f b u i l d i n g a 

new, u n f i e d , c o m p e t i t i v e SPT-RGI sys tem, t o undertake the 

j j ^ ^ enormous burden o f d e t a i l e d i n v e s t i g a t i o n and response t o 

p o t e n t i a l l y thousands o f c l a ims wh ich wou ld cos t l i t t l e to f i l e , 

bu t would r e q u i r e s u b s t a n t i a l time and e f f o r t to i n v e s t i g a t e and 

r e f u t e . 

We do no t b e l i e v e t h a t any case has been made f o r such 

e x t r a o r d i n a r y p rocedures , and i t would be unreasonable and 

i n e q u i t a b l e to saddle SPT (o r RGI) w i t h the c o s t s of 
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i n v e s t i g a t i o n and defense of these vague a l l e g a t i o n s d i r e c t e d at 

SFSP. 

Respectfully submitted at San Francisco, C a l i f o r n i a t h i s 

16th day of November, 1988. 

THORMUND A. MILLER 
DOUGLAS E. STEPHENSON 
JOHN MacDONALD SMITH 

¥ 

Attorneys for Southern P a c i f i c 
Transportation Company 

1 0 
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Number of 

e 

I 

% 

Notice No. Locations, State P o s i t i o n s A 

660 C o l t o n , Los Angeles, CA 8 
661 Los Angeles, CA 2 
662 San F r a n c i s c o , CA 1 
663* Tracy, CA 6 
664 San Fra n c i s c o , CA 1 
665 Oakland, CA 1 
666 Eugene, OR 1 
667 San Jose, CA 1 
668 San F r a n c i s c o , CA 1 
669 P o r t l a n d , OR 1 
6 70 T r a n s f e r - V a r i o u s , NM <4> 
671 Sparks, NV 1 
6 72 R o s e v i l l e , CA 1 
673 San F r a n c i s c o , CA 2 
674 Not A p p l i c a b l e -
675 R o s e v i l l e , CA 2 
6 76 R o s e v i l l e , CA 9 
677 Anaheim-Long Beach, CA 4 
678 San F r a n c i s c o , CA 1 
679 San F r a n c i s c o , CA 1 
680 San F r a n c i s c o , CA 1 
681 R o s e v i l l e , CA 3 
682 San Francisco* CA 3 
683 Oakland-Newark-Susiun* CA 10 
6 84 Eugene-Lebanon, OR 5 
6 85 Sparks, NV 1 
6 86 Oakland, CA 1 
687 Various L o c a t i o n s , NM 11 
688 M a r y s v i l l e , CA 4 
6 89 Salem, OR 1 
690 Anaheim, CA 2 
691 Los Angeles, CA 5 
692 Long Beach, CA 4 
693 Los Angeles, CA 8 
694 Sacramento, CA 1 
695 San F r a n c i s c o , CA 1 
696 Bayshore, CA 1 
697 San F r a n c i s c o , CA 1 
698 Oakland, CA 1 
699 Sacramento, CA 2 
700 San F r a n c i s c o , CA 2 
701 San F r a n c i s c o , CA 2 
702 Not A p p l i c a b l e -

1 703 San Fra n c i s c o , CA 1 
' 704* Stockton, CA 5 

705 Red B l u f f , CA 3 
706 San F r a n c i s c o , CA 1 
707 Brooklyn, OR 1 
708 Ashland, OR 3 
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Number of 

e 

% 

Notice No. LocationSf State P o s i t i o n s 

1 709 Eugene, OR 3 
' 710 Sacramento, CA 12 

711* C i t y of I n d u s t r y , CA 12 
712 C o l t o n - E l Centro, Los Angeles , CA 11 
713* Fresno, CA 3 
714 Sparks, NV 2 
715 Oakland, CA 7 
716 G i l r o y , San Jose, CA 6 
717 San F r a n c i s c o , CA 4 
718* B a k e r s f i e l d , CA 16 
719 Yuma, AZ 1 
720 Los Angeles, CA 6 
721 Carlin-Fenley-Reno, NV 5 
722 Woodland, CA 1 
723 Various L o c a t i o n s , OR 23 
724 Newark-Oakland, CA 7 
725 Redwood J c t - W a t s o n v i l l e , CA 7 
726 Dunsmuir-Klamath F a l l s , OR a 
727* Fresno, CA 1 
728* Lodi-Modesto-Stockton, CA 7 
729 San F r a n c i s c o , CA 2 
730 San F r a n c i s c o , CA 1 
731 San F r a n c i s c o , CA 3 
732 San F r a n c i s c o , CA 3 
733 Guadalupe-Surf, CA 7 
734 Oxnard-Santa Barbara, CA 8 
735 El Paso, TX 1 
736 San F r a n c i s c o , CA 3 
737 San F r a n c i s c o , CA 1 
738 Oakland, CA 2 
739 P o r t l a n d , OR 6 
740 San F r a n c i s c o , CA 2 
741 Various L o c a t i o n s , OR <13 t r a n s f e 
742 Oakland, CA 4 
743 San F r a n c i s c o , CA 1 
744 Santa Fe Springs, CA 2 

1 745 San F r a n c i s c o , CA 1 
' 746 San F r a n c i s c o , CA 1 

747 Ogden, UT 5 
748 Sparks, NV 4 
749* Tracy, CA 6 
750 P o r t l a n d , OR 6 
751 Eugene, OR 1 
752 Cottage Grovo, OR 2 

i 753 San F r a n c i s c o , CA 3 
• 754 San F r a n c i s c o , CA 3 

755 San F r a n c i s c o , CA 1 
756 Woodland, CA 1 
757 V a r i o u s , AZ, NV, UT, NM <20 transfe 
758* Modesto, CA 1 

to SF> 

to SF> 
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Notice No. 

759 
760 

Locat ions* State 

San F r a n c i s c o , CA 
San L u i s Obispo, CA 

Nuaber of 
Positions Aboliahed 

1 
4 

* N o t i c e c i t e d by Mr. B r a c k b i l l 
<> T r a n s f e r o f P o s i t i o n s 

3 



APPENDIX B 

S.B.A. No. 570 
Award No. 7 f t o 

Case No. 1Q14 

Parties 
to 
Dispute; 

SPECIAL BOA.PD OF ADJUST.MENT NO. 570 , 
ESTABLISHED UNDER AGRSE.MENT OF SEP7E.MBER 25, 1964 

The Brotherhood Railway Carmen of the United 
States and Canada, AFL-CIO, 

and 

Southern P a c i f i c Tra.'isportation Ccr.ri.-.y ('Western 
Lines) 

Statement 
of 
Claim: 1. That the c a r r i e r violated the terns of the 

September 25, 1964 Agreement, as anended. Article 
1, Section 2 and 4, when eleven (11) carmen were 
furloughed at Bakersfield, California and the 
c a r r i e r did not give a proper sixty (60) day 
notice or nir.ety (90) day notice as the case may 
be pursuant to the provisions of Section 4 of the 
Agreement. 

2. That the Carrier be ordered to make whole the 
following claimants: J.M. Carpenter, D.L. 
McCutcheon, E. Scto, Jr., C. Ko.-:g, 3.T. Maxwell, 
K.E. Bridges, K.I. Bridges, G. Raxirez, G. R. 
Fischer, J.D. Veley and 0. Watson, by providing 
a l l of their benef i t s outlined in Article I of the 
September 25, 1964 Agree.T.ent, as a.r.e.-.ded. 

Opinion 
of the 

Board: The C a r r i e r ' s t r a i n yard at B a k e r s f i e l d , 

California, i s an intermediate poi.^t on i t s main li.-.e ru.n.iing fron 

Sacramento to Les Angeles. Trains operating cr. that main line 

stop at Bakersfield for crew change, and cars are frequently set 

ut from or added to trains at Bakersfield. Ir. addition, scne 

new trains are made up at Bakersfield. Owing to i t s location in 

the San Joaquin Valley* a substantial amount of agricultural and 
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some petroleum t r a f f i c originates at Bakersfield. 

To accommodate t.his business the Carrier has employed both 

switchmen and carmen at Bakersfield. Until October 1984, carmen 

were employed on three s.hifts, seve.i days a week. Some of ther. 

were assigned to a rip track, while the others were assigned to 

the tra in yard to conduct inspections and perform light repairs 

ion cars passing through, 

w On September 25, 1984, however, the C a r r i e r posted a 

bul le t in abolishing a l l f i f teen carmen positions at Bakersfield 

ef fect ive the close of their shi f ts on October 1, 1984. At the 

^same time the C a r r i e r posted f i ve new carmen pos i t i ons at 

Bakersf ie ld. After a series of additional bulletins rearranging 

carmen postior.s at B a k e r s f i e l d , the net resu l t was that the 

e leven named claimants were furloughed during the month of 

October as a consequence of the abolishment of their positions. 

^ I j j ^ On Nove.̂ ber 27, 19S4, the Organization presented this claim 

to the Carr ier , seeking backpay and protective benefits on be.half 

of the eleven c la imants . The Organization contends that the 

furloughs resulted from operational changes within the scope of 

t i d e I cf the Agreement of September 25, 1964 , and that 

consequently the- claimants were ent i t l ed to at l eas t 60 days 

notice before their furloughs, a.id then were entitled to receive 
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protective benefits under that Art i c l e . The Carrier replied to 

the O r g a n i z a t i o n ' s c laim by l e t t e r dated January 18,1985, 

^ j^sser t ing that the claimants' furloughs did not result from any 

of the operational changes or causes enumerated in Article I , 

Section 2 of the Agreeme.-.t, but instead were "a reflection of the 

business conditic.-.s and the needs of service" including "a 

^isubstant ial decrease in car loadinc; cf a g r i c u l t u r a l and food 

^^rcducts which originate in Bakersfield." 

In support of i t s contention that the furloughs were 

occasioned by reasons enumerated in Section 2 of Article I , the 

O r g a n i z a t i o n po in t s to two c i r c u m s t a n c e s . F i r s t , the 

^pprganization notes that at the time of the furloughs, the Carrier 

and the Atchison, Topeka and Santa Fe Railway had pending before 

the Interstate Commerce Com.T.i5Sion a proposal for the merger of 

their rai lrcad operations. That proposal, identified as I . C . C . 

^ t i n a n c e Docket No. 30,4 00, f i l e d in March 198-;, included a "labor 

^ R p a c t " exhibit which p r o j e c t e d t h a t , i f the merger were 

approved, i t was expected to fac i l i t a t e the elimination of eight 

carm.en positions at Bakersfield during the f i r s t year following 

merger. Second, the Organization offered evidence that the 

l r r i e r did not in fact experience an appreciable decline in i t s 

car loadings at Bakersfield from June through September of 1984. 
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The organization's evidence indicated that, across those four 

months, t.he average num.ber of cars departing Bakersfield each day 

declined only 3 percent, while the average number of trains 

departing daily declined 12 percent. 

The Organization's evidence was not dispute! or rebutted by 

the Carrier during consideration of this dispute on the property. 

^ \ As to the asserted decline in i t s bus.ness at Bakersfield, the 

^ C a r r i e r si.-nply contended that i t s car loadings of agricultural 

and food products had declined 14.4 percent i n August and 

September 1984 from the levels recorded in the same months of 

) 1983. And the Carrier offered no hard evidence in support of even 

that figure. 

The Organization argues that, Liecause the Carrier did not 

carry i t s burden of establishing a dec-line in i t s Bakersfield 

business while this dispute was considered on the property, the 

Board must disregard any belated atte.T.pt to prove such a decline 

and must rule in favor of the Organization's claim. I t i s true 

that the Board may not consider arguments and evidence not 

presented by the parties on the property. However, the Carrier 

|does not assume the burden of establishing that a decline in i t s 

business warranted the furloughs until the Organization has made 

a prima f a c i e showing that the furloughs r e s u l t e d from an 
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operational change enumerated i n Section 2 of A r t i c l e I . See, 

S.B.A 570, Awards Nes. 415, 651, 662, and 728 

The Organization asserts that the furloughs r e s u l t e d from 

the C a r r i e r ' s "discontinuance f o r s i x (6) months or more, or 

consolidation of f a c i l i t i e s cr services or portions thereof" 

withir. the meaning cf A r t i c l e I , Section 2(b) of the Agreement. 

But the Organization has o f f e r e d no evidence t h a t such a 

discontinuance or consolidation i n fact occurred. Instead, the 

Organization r e l i e s on the projected elim.mation of positions, as 

set f o r t h i n the I.C.C. docket, to b o l s t e r i t s claim. The 

^ Organization appears to assume tha t the C a r r i e r planned t o 

discontinue or consolidate f a c i l i t i e s or services af t e r approval 

of the merger proposal, and t h a t the C a r r i e r undertook t h i s 

reduction i n force i n a n t i c i p a t i o n of that approval. 

This case i s thus comparable to Case No. 1013 involving the 

same p a r t i e s , which case i s the subject of the Board's Award No. 

7 ^ ^ . I n t h a t Award, the Board r e i t e r a t e d t h a t mere 

speculation or conjecture by the Organization cannot satisfy i t s 

burden to present prima facie evidence of an actual operational 

change f a l l i n g within the causes specified in Section 2. Here, 

as in that case, the Carrier has denied from the outset that the 

furloughs were in anticipation of the Santa Fe merger, and i t i s 
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sim.ply not enough for purposes of A r t i c l e I that the Organization 

suspects cthferwise. A r t i c l e I w i l l apply only when t.he employees 

have been displaced by an operatio.nal change described i n Section 

2 and have been able to produce a prima facie showing- thereof. 

S.B.A. 570 , Awards Nos. 662, 728 . Since the claimants i n t h i s 

case are unable to make such a showing, t h e i r claim under A r t i c l e 

I of the agreement nust f a i l . 

AWARD 

Claim denied. 

• This Board, a f t e r consideration of the dispute i d e n t i f i e d 

above, hereby orders t.hat an Award favorable to Claimants not be 

made. 

Adopted at Chicago, I l l i p a i i on 

Carrier hembe 

C o z i e r Member 

A 

t E. S ta l lwor th , Neutral Member A - U ^ C L / J 

Labor .Member _ 

Labor J^e îber > ^ 

Lat^or Members / 



VERIFICATION 

) 
STATE OF CALIFORNIA 

'COUNTY OF SAN FRANCISCO ) 

K. P. P e i f e r , b e i n g d u l y s w o r n , deposes and s a y s t h a t he has 

r e a d the f o r e g o i n g Rep ly Comments, knows t h e c o n t e n t s t h e r e o f , 

and t h a t t h e f a c t u a l a s s e r t i o n s t h e r e i n a r e t r u e as s t a t e d . 

K. R. P E I F / E R 

Subscribed and sworn to before me t h i s day o f November, 

1988. ,>ii%8««SS?>>̂ .»»«**'*>?̂ ^ 

» .f>X\. J- ^- JURGENS % 
* > ' ^ * ' ^ ^ . ' . NjrAR* PU3L;C CALIfCKNIA 
\ ! i ? \ » ' * > ' * ? \ ' \ Pri:;ci.)al Pl-f • oH u'l i r rs in 
8. w.-*.' ••// t''" '̂ '•"̂  
(y Commiir.loi txflrcj fo i 'it, \~VS 

Notary, P u M i c 

My Commission Expires: 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t I have on t h i s 16th day o f November, 

1988, caused to be served a copy o f the f o r e g o i n g Reply Comments 

of Southern P a c i f i c T r a n s p o r t a t i o n Company upon the below l i s t e d 

p a r t i e s o f re c o r d by U.S. f i r s t c l a s s m a i l , postage p r e p a i d . 

Jerome F. Donohoe 
Richard E. Weicher 
San.a Fe Southern P a c i f i c C o r p o r a t i o n 
224 South Michigan Avenue 
Chicago, IL 60604 

W i l l i a m G. Mahoney 
John O'B. C l a r k , J r . 
Highsaw & Mahoney, P.C. 
1050 ] 7 t h S t r e e t , N.W. 
S u i t e 210 
Washington, D.C. 20036 

DOUGLAS E. STSPHENSON 
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SeutlMm Rewiffie 
I rowportotlon Company 

Southern Pacific Bi»*(>ing • Ont Market Plaza • San Francesco, California 94105 

(415) 541-1000 

aCNCMAL •OCICrTOM 

J O M N M M O O N A L . O a M I T H 

m o m a m r a . a o o A a o N 
I . O U W p . W A I « C H O T 
w n ^ A M B. a A u k . 
O A V I O W . L O N O 

. A . H A R M i a 
> B . B L m . K R 
. L A A K a O 

v i c e ^MSMSCNT ANO OCNCMA;. COUNSCU 

Octobe- 27 , 1988 

wmTM.m mommcr CMAL N U M M M 

(415)541-1756 

m 

H A n e c o a . V . B N T Z 
J O N A T H A N M . F I U 
J A M K a M . K A a T M A N 
J o a K ^ i I o . a u u i - i v A N 

ASaWTANT OCNCMAi. ATTi 

O A V I O a . a u K N C T T 
w o a a w T B. M T T s i * a o N 
j A M B a T . a a w T W A M in 

VIA OVERNIGHT COURIER 

O f f i c e o f S e c r e t a r y 
Case C o n t r o l Branch 
I n t e r s t a t e Commerce Commission 
12th S t r e e t & C o n s t i t u t i o n Avenue, N.W. 

Washington, D . C . 20423 

Re: P.O. No. 30400 (Sub-No. 21) 

Dear Si r or Madam: 
Here.'Ith f o r f i l i n g w i t h the Commission i s the o r i g i n a l 

and twenty (20) copies of the Comments of Southern P a c i f i c 
Transportation Company. 

You w i l l note t h a t the o r i g i n a l contains my c e r t i f i c a t e 
of service. 

Attachments 

Very t r u l y yours, 

John MacDonald Smith 

ENTERED |i 
Office Cl the Secr£,'3ry i 

> OCT 2 8 1988 

• I I Part o« 
Public Recor.-J 



BEFORE THF. 

INTERSTATE COMMERCE COMMISSION 

WASHINGTON, D.C. 

Finance Docket No. 30400 (Sub-No. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION -
CONTROL - SOUTHERN PACIFIC TRANSPORTATION COMPANY 

COMMENTS OF SOUTHERN PACIFIC TRANSPORTATION COMPANY 

ENTERED 
Office of the Secrevary 

OCT 2 8 1988 

•
Pan 0* 
Public R>»cof.-l 

THORMUND P. MILLER 
DOUGLAS E. STEPHENSON 
JOHN MacDONALD SMITH 

A t t o r n e y s f o r 
Southern P a c i f i c 
T r a n s p o r t a t i o n Company 
819 Southern P a c i f i c Bldg. 
One Market Plaza 
San F r a n c i s c o , CA 94105 
(415) 541-1783 

Due Date: October 28, 1988 



BEFORE THE 

INTERSTATE COMMERCE COMMISSION 

WASHINGTON, D.C. 

Finance Docket No. 30400 (Sub-No. 21 

SANTA FE SOUTHERN PACIFIC CORPORATION -
CONTROL - SO'JTHERN PACIFIC TRANSPORTATION COMPANY 

COMMENTS OF SOJTHERN PACIFIC TRANSPORTATION COMPANY 

In i t s deciaion of August 25 (served September 12) 1988, 

the Commission approved the application of Rio Grande Industries, 

Inc. (RGI) and i t s subsidiaries, SPTC holding. Inc. and the 

Denver and Rio Grande Western Railroad Company (DRGW), to acquire 

and exercise control over Southern P a c i f i c Transportation (SPT) 

and i t s carrier subsidiaries. 

In the course of that proceeding, certain contentions 

were made by Railway Labor Executives Association (RLEA) and 

the International Brotherhood of Teamsters (IBT) that employees 

oZ either the Atchison, Topeka and Santa Fe Railway Company or 

the Southern P a c i f i c Tranaportation Company had been adversely 

affected by actions taken by those companies in contemplation of 

the merger of those railroads, a merger which was denied by this 

Commisaion. RLEA and IBT requested that the labor protective 

conditions of the Interstate Commerce Act be invoked for the 

benefit of such employees, even though the conduct alleged '.ad 

nothing to do with che RGI control application. 
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In ruling upon these contentions, the Commission stated 

(page 95-96): 

" the Commission provides labor protection 

pursuant to 49 U.S.C. 11347 only in situations 

where i t approves a merger transaction. We 

have no authority to mandate protective conditions 

as sought by the unions [ i . e . , for asserted 

conduct taken in anticipation of an SPT-SFSP 

merger] in connection vjith the RGI acquisition 

in t h i s proceeding. Accordingly, we w i l l not 

do so. 

"However, in li g h t of proceedings in Finance 

Docket No. 30400, SFSP i s in a different 

situ?*tion. In authorizing i t to control 

SPT through a voting t r u s t , we subjected 

SFSP to our continuing j u r i s d i c t i o n with 

respect to any number of matters, including 

the possible imposition of additional 

conditions that we might deem necessary 

"In these circumstances, we believe i t i s within 

our power to provide that ATSF or SPT eraployees 

who can demonstrate that they were adversely 

affected as a direct consequence of actions taken, 

-)r orders issued, by SFSP in contemplation of 

the merger which we ultimately denied, be afforded 

labor protection in Finance Docket No. 30400. 
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"However, we believe that the issue needs 

further exploration, and we w i l l issue a notice in 

Finance Docket No. 30400 permitting comments 

on the extent of our authortty to impose auch 

conditions, on the merits of the unions' 

request, and on the precise nature of the 

suba Jintive and procedural conditions that 

should be imposed ( i f at a l l ) . An appropriate 

procedural schedule w i l l be included in the 

r o t i c e . " 

By notice of request for comments served September 28, 

as amended by corrected notice served October 14, 1988, the 

Commiasion has requested comments on whether i t has authority to 

impose t*uch conditions, whether such conditions are warranted in 

^his instance, and i f so, how the procedural and substantive 

provisions and such conditions ahould be framed. 

SPT agrees that eraployee ^Totective conditions may not 

be attached, purauant to 49 USC § 11347, to disapproved mergers. 

The issues ra ised here, however, are unique, and contend that an 

unlawful exerciae of control has taken place in contravention of 

the voting trust agreement, the Commission's orders with respect 

to i t (as. Decision 2 dated Dec. 22, 1983), and the Commission's 

voting trust guidelines (49 CFR, part 1013). 

SPT believes that any fac t isauea concerning alleged 

v io lat ion of the voting truat cr the Comraiaaion'a ordars and 

tegulationa pertaining thereto, raay properly be reviewed by the 
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Commission. SPT agrees that this Commisaion haa retained 

juriadiction to examine auch claims by virtue of i t s ordera 

previously entered. 

Whether conditiona are warranted, and what procedural and 

substantive proviaiona should be framed, are questions which 

cannot be answered in the abstract, but muat await identification 

of the claima aaaerted. 

Reapectively aubmitted at San Franciaco, California, 

this 27th day of October, 1988. 

Southern Pacific Tranaportation Company, by: 

Ihormund A. Miller 
Douglaa E. Stephenson 
John MacDonald Smith 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this 27th day of October, 
1988 served a copy of the forsgoing document upon the partiea 
listed in the commission's order of September 27, 1988 namely: 

Jerome F. Donohoe, Esq. 
Richard B. Weicher, Esq. 
Santa Fe Southern Pacific Corporation 
224 South Michigan Avenue 
Chicago, I l l i n o i a 60604 

William G. Mahoney, Esq. 
John O'B. Clarke, J r . Esq. 
Highsaw & Mahoney 
Suite 210 
1050 17th Street NW 
Washington, D.C. 20036 

Jc^n MacDdnald Smith 
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Santa Fe Southem Pacific Corporaticn 
224,South Michigan Avenue 
Chicogo, Illinois 60604 

October 27, 1988 

^^3 "1 

Office of the Secreta'^y 
Case Control Branch 
Interstate Conunerce Commission 
12th Street & Constitution Ave., N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 30400 (Sub No. 21) Santa Fe 
Southern Pacific Corporation - Control - Southern 
Pacific Transportation 

Dear Sir or Madam: 

In response to the Commission's notice served October 14, 
1988, in the above proceeding, forwarded herewith are the 
original and twenty copies of the COMMENTS OF SANTA FE SOUTHERN 
PACIFIC CORPORATION. 

Very truly yours. 

VT>^ i ̂ -: t. X^^^^Wv L^^X. 

Jerome F. Donohoe 
Vice President-Law 

Enclosures 

cc: Mr. W i l l i a m G. Mahoney 
Mr. John O'B. Clark , J r . 
Highsaw & Mahoney, P.C. 
Su i t e 210 
1050 Seventeenth S t . , N.W. 
Washington, D.C. 20036 

Mr. Thormund A. M i l l e r 
Vice President and General Counsel 
Southern P a c i f i c Transpor ta t ion Co 
One Market Plaza 
San Francisco, CA 94105 

ENTERED 
of fhe Secre Office 

'̂ /̂ ^ 007 28 1988 

*/3ry 



BEFORE THE 
INTERSTATE COMMERCE OMNI SSION 

Finance Docket No. 30400 (Sub-No. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION 
CONTROL 

SOUTHERN PACIFIC TRANSPORTATION COMPANY 

CCMNENTS 
OF 

SANTA FE SOUTHERN PACIFIC CORPORATION 

ENTERED 
Offico of ths Secretary 

OCT 2 8 1988 

• Part of 
PuNic Record 

Dated: October 27, 1988 
Due Date: October 28, 1988 

Jerome F. Donohoe 
Richard E. Weicher 
Attorneys for 
Santa Fe Southern Pacific 

Corporation 
224 S. Michigan Avenue 
Chicago, I l l i n o i s 60604 
(312) 786-6000 



BEFORE THE 
INTERSTATE C(»(MERCE COMMISSION 

Finance Docket No. 30400 (Sub-No. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION 
CONTROL 

SOUTHERN PACIFIC TRANSPORTATION COMPANY; 
MERGER—THE ATCHISON, TOPEKA AND SANTA FE 

RAILWAY COMPANY AND SOUTHERN PACIFIC TRANSPORTAT'ON 
COMPANY 

COMMENTS 
OF 

SANTA FE SOUTHERN PACIFIC CORPORATTOW 

These comrents are f i l e d on behalf of Santa Fe Southern 

P a c i f i c Corporation ("SFSP") in response to the Commission's 

notices served Sep.omber 27 and October 14, 198fc; requesting 

comments on (1) whether the Commission has the authority to 

impose protective conditions for the benefit of employees of 

either The Atchison, Topeka and Santa Fe Railway Company 

("ATSF") or the Southern P a c i f i c Transportation Company ("SPT") 

who may have been adversely affected by actions, i f any, taken 

in contemplation of the merger of those railroads, (2) whether 

and to what extent such conditions are warranted in this 

instance, and (3) i f so, how the procedural and substantive 

provisions of such conditions should be framed. 

In accord with the Commission's discussion in i t s 

notices in this docket and i t s decision served September 12, 

1988, in F.D. No. 32000, Rio Grande Indu55tries - Control - SPT. 

SFSP's remarks address the extent to which the Commission 

should, or even may, order SFSP to provide labor protective 

Ml 



benefits to \TSF or SPT employees who i t nay be alleged were 

adversely affected by actions taken in anticipation of the 

transaction disapproved in this docket. 

I . There is No statutory Authoritv for the Commission To 
Order Traditional Labor Protection For Either ATSF or 
SPT Emplovees AUeoed to Have Been Adversely Affected by 
Unilateral Acts of ATSF or SPT 

Sections 11344 and 11347 of the Interstate Commerce Act 

("Act"), 49 U.S.C. §§ 11344 and 11347, reflect the only 

explicit statutory authority for the Commission's imposition of 

traditional labor protective conditions in connection with a 

transaction such as the proposed ATSF-SPT merger. 

Section 11344(c) states, in relevant part: 

The Commission shall approve and authorize a 
transaction under this section when i t finds 
the transaction is consistent with the public 
interest. The Commission may impose 
conditions governing the transaction. 

With respect to employee protection, section 11347 states: 

When a r a i l carrier is involved in a 
Xransaction for which approval is sought 
under section[] 11344 . . . , the [ICC] shall 
require the carrier to provide a fair 
arrangement . . . protective of the interests 
of employees who are affecLed by the 
transaction . . . . The arrangement and the 
order approving the transaction must require 
that the employees of the affected r a i l 
carrier will not be in a worse position 
related to their employment as a result of 
the transaction . . . . 

The language above contemplates the assignment of l i a b i l i t y for 

the costs of conventional labor protection only to "a r a i l 

carrier" (empiiasis added) and then only on behalf of "employees 
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who are affected bv Tal transaction' ̂ emphasis added), "for 

which approval is sought." 

These statutory provisions give the Commission no power to 

award traditional, mandatory labor protection on behalf of 

employees who, even i f deprived of employment opportunities, 

suffer this fate "as a result of" some event other than 

effectuation of "the transaction." Accordingly, only i f the 

transaction ultimately disapproved in this docket had occurred 

had adversely affected ATSF or SPT employees, could the 

Commission have awarded statutory labor protection benefits. 

Even then, only a carrier, i.e.. either ATSF or SPT in the 

instant case (or the proposed merged carrier that would have 

resulted. Southern Pacific and Santa Fe Railway Company 

("SPSF")), could be ordered to provide tliis protection. Since 

neither ATSF, SPT, nor SPSF effectuated the transaction for 

which approval was sought, none of these carriers can be held 

responsible for employee protection. The Commission recognized 

this principle i . . i t s September 12, 1988 decision in F.D. No. 

32000, stating: 

We also reject the unions' request for 
employee protection from SPT or ATSF for SPT, 
SFSP, and ATSF employees adversely affected 
by actions taken in anticipation of, or 
resulting from, SFSP's aborted control-merger 
application. The Commission provides labor 
protection pursuant to 49 U.S.C. 11347 only 
in situations where i t approves a merger 
transaction. We have no authority to mandate 
protective conditions as sought by the unions 
in connection with the RGI acquisition in 
this proceeding. Accordingly, we wi l l not do 
so. 

Rio Grande Industries - Control - SPT. served 
September 12, 1988, sl i p opinion at 95. 

- 3 -



The Commission's treatment of this issue in its 

September 12 order in F.D. 32000 was consistent with i t s 

decision in F.D. 30400 in December, 1983 approving the voting 

trust, in which the Commission found requests for labor 

protection moot because of i t s denial of the merger, Santa Fe 

Southern Pacific Corporation - Control - Southern Pacific 

Transportation Company. 2 I.C.C. 2d 709, 836 (1986). I t i s 

also consistent with i t s decisions requiring divestiture and 

defining the terms of divestiture (F.D. 30400, Decisions served 

July 2, and August 4, 1987), and i t s oversight of the 

divestiture process. A similar finding is warranted in this 

subproceeding. 

I I . There Has Been No Factual Showinq to Warrant 
Imposition of Protective Conditions 

A. The record in this proceeding provides no basis 
for protection of ATSF emplovees 

ATSF has at a l l times been Eree to take action affecting 

i t s own employees which did not otherwise violate i t s 

obligations under existing labor agreements or law. Whether or 

not taken in anticipation of the merger, any such action, even 

had i t occurred, similarly would not have violated any 

restriction imposed by the voting trust. Independent of the 

existence of the voting trust and the attempted merger of ATSF 

and SPT, ATSF was, of course, lawfully controlled by SFSP, and 

nothing in the Act or the voting trust limited any exercise of 

control by SFSP over ATSF during the period of the voting 

trust. Thus, any decision by ATSF management to reduce ATSF 
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forces at points where a merger might have resulted i n employee 

surpluses would not constitute an unlawful acquisition of 

control by SFSP or a potential v i o l a t i o n of the terms of the 

voti.'« t r u s t necessary to j u s t i f y Commission action. No 

evidence i n t h i s proceeding has i d e n t i f i e d any instance i n 

which an ATSF employee was alleged to have been adversely 

affected by action taken i n ant i c i p a t i o n of the proposed 

merger. 

B. The record i n t h i s proceeding likewise does not 
support imposition of protection for SPT emolovees 

<1) There i s no statutory authorization for the 
imposition of labor protection l i a b i l i t y for 
unilateral actions of SPT management affecting SPT 
employees 

Any u n i l a t e r a l acts by SPT management, even i f committed 

i n a n t i c i p a t i o n of the proposed merger with ATSF, would not 

have violated the Act or the terms of the voting t r u s t . Any 

hyponheticol work force adjustments by SPT management f a l l 

outside the scope of t i e Commission's review or approval under 

section 11343. 

Even assuming for the sake of argument that actions by 

SPT i n an t i c i p a t i o n of a merger were relevant, the only 

evidence submitted by r a i l labor i n F.D. 30400 which pertains 

to the allegation that employees were adversely affected by 

preparations for a merger was contained i n the Ver i f i e d 

Statements of R.B. Brackbill and E.B. Kostakis, submitted by 

the ]!ailway Labor Executives' Association ("RLEA") on 
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m 

December 7, 1984.̂ '̂  These documents and their exhibits raise 

at most a contention that between March and December, 1984, 

forty-five SPT clerical positions were abolished at points 

where SPT theoretically might have had post-merger excess 

capacity, and that nine SPT machinists, once assigned to a 

fa c i l i t y of that carrier in Bakersfield, California, also were 

furloughed at some unspecified time before the merger. 

These verified statements do not demonstrate any link 

between the furlough of SPT employees and any merger planning 

or anticipation. The statements do not suggest, for example, 

that any possible changes in tr a f f i c levels or routiiig, or any 

Jther operational plans related to the disapproved merger 

inspired the force reductions. In particular, labor f a i l s to 

indicate whether the jobs i t says were abolished in 1984 were 

reestablished during the two years since the merger's 

disapproval. If there has been no restoration of these jobs in 

the wake of the merger's rejection, there i s no basis to 

contend that positions were eliminated due to merger 

preparations. 

Moreover, primary applicants introduced evidence in this 

docket responding to labor's contentions that SI'T job 

In F.D. 32000, where r a i l labor most recently discussed a 
claim for protection on behalf of employees allegedly 
furloughed in anticipation of an ATSF-SPT merger, the Brackbill 
and Kostakis statements were not supplemented or expanded. 
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reductions were made in anticipation of the merger. 

Applicants' evidence established that the questioned job 

reductions resulted from declines in SPT business wholly 

unrelated to the pendency of the merger proceedings. See, 

Verified Statement of J.P. Frestel and K.R. Peifer (SFSP-50) at 

5-7, filed July 10, 1985. Applicants' evidence on this issue 

was never rebutted or challenged by any party. 

(2) No evidence has been presented in this docket or 
F.D. 32000 showing that SPT employees were 
adversely affected by SFSP in anticipation of the 
merger 

As discussed above, there has been no showing that any 

SPT employees were adversely affected by actions taken in 

anticipation of a proposed merger. in addition, even were 

there evidence that SPT took such actions in anticipation of a 

merger, there is nothing to suggest such action was compelled 

or controlled by SFSi?. Mere conjecture and speculation cannot 

support an unprecedented imposition of protective conditions in 

favor of SPT employees for actions beyond the control of SFSP. 

SFSP recognizes that the Commission retains exclusive 

jurisdiction, in general, to determine whether the Act or it s 

order approving the voting trust has been violated, e_ ,̂ the 

implicit prohibition in section 11343 against a railroad 

holding company exercising control over an unaffiliated carrier 

without Commission approval. See, e.g.. Allcohanv Corp. v. 

BresWicK & Co., 353 U.S. 151, 16.i, Est. l a i rehearing denied. 
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353 U.S. 989 (1957). Thus, the Commission would have both the 

j u r i s d i c t i o n and authority to review a claim that an employee 

was adversely affected by an exercise of control by SFSP rver 

SPT i n v i o l a t i o n of section 11343 of the Act or i t s orders 

approving the voting t r u s t , although such an inquiry does not 

appear to be the focus of th i s subproceeding. The nature and 

extent of an appropriate remedy the Commission might impose 

would depend upon the facts and circumstances determined i n a 

given instance on a case-by-case basis. Nonetheless, as 

discussed above, there i s no basis for the Commission to 

conclude that any such claim is j u s t i f i e d . 

In addition, by i t s terms, the voting t r u s t expired on 

October 13, 1988, when SFSP consummated the d i v e s t i t u r e of SPT 

to SPTC Holding, Inc., as authorized by the Commission i n F.D. 

32000. Accordingly, the Corimission may retain j u r i s d i c t i o n 

over SFSP i n t h i s proceedinci only to the extent necessary to 

remedy a past v i o l a t i o n of the order approving the t r u s t . 

While the Commission has exclusive j u r i s d i c t i o n to remedy past 

vi o l a t i o n s , i f any, of the Act or of the voting t r u s t , i t may 

not impose new conditions on the voting t r u s t at t h i s stage Df 

the proceeding. 

I l l . Conclusion 

There i s no evidence before the Commission that SPT or 

ATSF employees were adversely affected by any actions taken i n 

anticipation of the proposee^ ATSF-SPT merger. On October 13, 
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198B, SFSP complecea the sale of SPT t^^ SPTC Holding, Inc., 

which the Commission approved i n F.D. 32000. At '-hat tiir.e, th 

voting t r u s t was dissolved. The contemplated merger of ATSF 

and SPT never occurred, and thus the predicate for the 

imposition of t r a d i t i o n a l labor protective conditions for 

employee*! affected by a transaction did not occur. 

Consistent with the comments above, SFSP believes that 

the Commission would have exclusive j u r i s d i c t i o n to entertain 

complaints s p e c i f i c a l l y alleging some adverse effect on an 

empl'^vment opportunity proximately caused by an SFSP a ̂ t i n 

vi o l a t i o n of section 11343 of the Act or i t s orders approving 

the terms of voting t r u s t on a case-by-case basis. 

Accordingly, SFSP respectfully asku that the Commission deny 

a l l pending requests i n t h i s docke: for labor protection on 

behalf of ATSF or SPT employees. 

Respectfully submitted. 

Jerome F. Donohoe 
Richard E. Weicher 
Attorneys for 
Santa Fe Southern Pacific 

Corporation 
224 South Michigan Avenue 
Chicago, I l l i n o i s 60604 
(312) 786-6000 

Dated: October 27, 1988 
Due Date: October 28, 1988 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have this day caused to be served 

by f i r s t class mail or express service a copy of the foregoing 

comments of Santa Fe Southern Pacific Corporation upon the 

following party i n accordance with the Commission notice i n 

F.D. 30400 (Sub No. 21) served October 14, 1988. 

William G. Mahoney 
John O'B. Clark, Jr. 
Highsaw & Mahoney, P.C. 
1050 Seventeenth St., N.W. 
Suite 210 
Washington, D.C. 20036 

V 

Richard E. Weicher 

Dated: October 27, 1988 


