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I SEf̂ ViCEOATE I 
207SJ . 

HB DECtOIW 
SURFACE TRANSPORTATION BOARD' 

DECISION — — — — — — — 

Finance Docket No. 30400 (Sub-No. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION - CONTROL -
SOUTHERN PACIFIC TRANSPORTATION COMPANY 

Decided: November 26, 1996 

INTRODUCTION 

This proceeding concerns xequests by r a i l employees for 

labor protective benefits allegedly due because of employer 

actions taken m anticip a t i o n of a r a i l merger that was not 

approved by the ICC. The employees as a class^ were given an 

opportunity to demonstrate that they were harmed by actions taken 

by the holding company, allegedly in v i o l a t i o n of the Interstate 

Commerce Act \ICA), while the carrier was held m a voting t r u s t 

pending approval of the ccnsolidation. We conclude that the 

employees have f a i l e d to provide probative evidence that they 

were harmed by actions of the holding company. 

BACKGROUND 

Tn Santa Fe Southern Pacific Core •-Cantroi-SPT Co., 2 

I.C.C.Id 709 (1986! (SFSP 11 and 3 I.C.C.2d 926 (1987) (a£S£ i i ) , 

the ICC denied the proposed merger of The Atchison, Topeka and 

Santa Fe Railway Company (Santa Fe) and Southern Pacific 

Transportation Company iSPT). Before the merger application was 

• The ICC Terminatirn Act of 19S5, Pub. L. No. 104-88, 109 
Stat. 303 \the ICCTAi, which was enacted on December 29, 1995, 
and took effect on January 1, 1996, abolished the Interstate 
Conmerce Commission (ICC) and transferred certain functions and 
proceedings to the Surface Transportation Board (Board). Section 
204(b)(1' of the ICCTA provides, in general, that proceedings 
pending before the ICC on the effective date of that l e g i s l a t i o n 
shall be decided under the law m effect prior to January 1, 
1996, insofar as they involve functions retained by the ICCTA. 
This decision relates to a proceeding that was pending with the 
ICC p r i c r to January 1, 1996, and to functions that are subject 
to Board -urisdiotion pursuant to 49 J.S.C. 11323. Therefore, 
t h i s decision applies the law in effect p r i o r to the ICCTA and 
ci t a t i o n s are to the former sections of the statute, unless 
otherwise indicated. 



'Finance Docket No. 30400 (Sub No. 21! 

f i l e d , the railroads' holding companies were merg<»d to form the 

Santa Fe Southern Pacific Corporation (SFSP). To avoid unlawful 

common control of the two railroads pending ICC consideration of 

the merger proposal. SFSP had arranged for a trustee to acquire 

the stock c i SPT under an ICC-approved independent voting t r u s t . 

After the r a i l merger was denied, SFSP was forced to divest 

I t s interest m either Santa Fe or SPT. SFSP sold i t s interest 

in SPT to Rio Grande Industries ;RGI; under authority granted m 

Rio .rande Industries. Et Al.-Control-SPT Ca. Et Al.. 4 I.C.C.2d 

834 (1988) iRiQ Grande), ^ f ^ ' d sub nom. Kansas Citv Southern 

Industries. Ine. v. I.C.C, 902 F.2d 423 (5th Cir. 1990) . The 

voting t r u s t was dissolved on October 13, 1988, when the Rio 

Grande-SPT acquisition was consummated. 

During th« Rio Grande proceeding, r a i l labor interests 

asserted that certain employees cf Santa Fe and SPT had been 

adversely affected by employer actions taken m an t i c i p a t i o n of 

the proposed Santa Fe-SPT merger and that labor protective 

conditions should be imposed. The ICC determined that i t did not 

have authority under 49 U.S.C. 11347 to impoae conditions f o r 

those employees m Ria Grande.- However, the ICC held that i t 

did have continuing j u r i s d i c t i o n over the SPT voting trvist to 

impose additional conditions and thus could impose conditions for 

those SPT or Sant* Fe employees who could demonstrate that they 

were adversely affected as a consequence of actions taken or 

orders issued by SFSP. 

The ICC thus i n s t i t u t e d t h i s sub numbered proceeding to 

consider the matter. After comments were f i l e d , tae ICC, by 

decision served February 9, 1989, concluded that: (1) u n i l a t e r a l 

• Section 11347 required the ICC to impose protective 
conditions for the benefit of carrier employees affected by a 
transaction under 49 U.S.C. 11344-45 or 11346. These 
transactions included consolidations, mergers and acquisitions of 
control. 
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displacement of employees by Santa Fe or SPT management would be 

governed by applicable collective bargaining agreements; (2) 

because SFSP was lawfully in control of Santa Fe, any grievances 

by Santa Fe employees could properly be resolved through 

c o l l e c t i v e bargaining agreements; (3) no V-asis had been shown to 

j u s t i f y imposing conditions for the benefit of SPT emplovees 

under section 11347; and i4) i f a-tions in anticipation of the 

merger adverse to SPT en.ployees were shown to have been ordered 

by SFSP, i n v i o l a t i o n of section 11343, the adversely affected 

individuals would have a court remedy under 49 U.S.C. 11705. 

On j u d i c i a l review,' the court affirmed portions of the 

ICC's iecision, but disagreed that aggrieved SPT employees had 

available to them a cause of action m the courts under section 

11705, c i t i n g I t s e a r l i e r decision m Kra'jg v. Santa Fe SCUtttern 

p a r i f i c Corp.• 878 F.2d 1193 .9th Cir. 1989) iKjaUfl)-' Instead, 

the court concluded that while 49 U.S.C. U347 did not require 

the ICC to impose labor protection for employees, section 

11344ic) gave the ICC discretionary power to do so. 

On rehearing,' the court found that the labor protective 

conditions mandated by section 11347 for approved transactions 

were not appropriate because SFSP was involved m a di v e s t i t u r e , 

not a section 11343 merger or consolidation. However, the court 

concluded that the ICC had general discretionary authority to 

impose appropriate conditions and remanded the case for 

consideration of t h i s issue. As a result, t h i s proceeding was 

reooened to give SPT employees as a class) an opportunity to 

demonstrate that they were adversely affected as a d i r e j t 

' Bf.nwAY r.abor Executives' ASSn V. I.C.C., 924 F. 2d 961 
(9th C i r . 1991) . 

• The court i n Kraus held that section 11705 authorized 
court enforcement of the merger provisions of the ICA only a f t e r 
the ICC had considered whether the alleged violations occurred. 

-> T^^ilwav Lahor Executives' Ass'n V. I.C.C. 958 F.2d 252 
(9th Cir. 1992) >superseding previous opinion). 
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consequence of actions taken or orders issued by SFSP i n 

contemplation of che proposed Santa Fe-SPT merger. 

The Brotherhood of Maintenance cf Way Employees (BMWE) and 

International Association of Machinists and Aerospace Workers 

(lAMAW) c o l l e c t i v e l y , the unions) f i l e d a b r i e f and evidence. 

SPT and the Santa Fe Pacific Corporation (SFP) replied.' The 

unions f i l e d a b r i e f m rebuttal. In addition, Sieu Mei Tu (Tu), 

a former employee cf the Pacific Fruit Express (PFE), an SPT 

subsidiary, participated i n .his proceeding as an aggrieved 

employee.' Her husband joined m her request for conditiona. 

THE STANDARD CF REVIEW 

t7nion Arguments. The unions take issue with t.he standard of 

review as ar t i c u l a t e d i n the p r i o r decision. They contend that 

requiring specific evidence of adverse e f f e c t resulting from SFSP 

orders in contemplation of the merger i s a standard which cannot 

be met and which amounts to "an unlawful prejudgment" that labor 

protective conditions w i l l not be imposed i n t h i s case. The 

unions argue that i t i s highly unlikely that SFSP, as a 

sophisticated corporation, would have issued any direct order m 

blatant v i o l a t i o n of the voting t r u s t , but that i n any event, 

they were nc' able to find any "written trace of such 

communication" through discovery. 

After the r a i l merger was denied and Rio Grande acquired 
SPT, SFSP changed i t s nam.e to Santa Fe Pacific Corporation. 

A large portion of Tu's f i l i n g s , responded to by SPT and 
SFP, concern her allegation that PFE employees were SPT 
employees. We need not decide t h i s issue unless we determine 
that discretionary employee protective conditions should be 
imposed on the transaction. . j . j , 

Tu also seeks to demonstrate that the loss of her individual 
position was a consequence of actions taken or orders issued by 
SFSF m contemplation of the proposed Santa Fe-SPT merger. 
Although we sought information on whether employees as a class 
were adversely affected by SFSP orders, Tu's submissions that 
address specific evidence with respect to those actions or orders 
issued by SFSP which may have affected SPT operations and work-
related assignments are considered i n the context of the unions' 
submissions on these issues. 
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In l i e u of requiring specific evidence of actions or orders 

issued by SFSP that may have affected SPT operations and work-

related assignments, the unions would apply a di f f e r e n t standard. 

They propose that we interpret the phrase "actions taken or 

orders issued" to mean a mutually understood course of dealing 

between SPT and SFSP wherein SPT communicated i t s business 

decisions to SFSP and attempted to conform those decisions to the 

eest interests of the proposed merged company. They submit t.hat 

such behavior would violate the voting t r u s t , which prohibited 

d i r e c t or indirect arrangements or dealing between SFSP and SPT. 

In support of th i s interpretation, the unions contend that 

t h i s standard was applied by the t r i a l court and affirmed on 

appeal m Kyaus. There, in assessing a t o r t claim of two former 

SPT managers under "tate law, the court conclu-led that, although 

SFSP did not issue direct orders to SPT, the course of dealing 

established "a willingness on [SPT's] part to f i n d ways to comply 

with the cost-cutting desires of the group that seemed only a 

regulatory approval away from becoming [SPT's] master." ii£aua» 

878 F,2d at 1199. The unions urge us s i m i l a r l y to f i n d that 

contacts between the two which indicated a desire on SPT's parr 

to cut costs and to make i t an a t t r a c t i v e merger partner should 

be deemed "actions taken or orders issued by SFSP" regarding 

labor matters. 

Railroad Arguments. In reply. SFP argues t .at the unions 

did not contest the appropriateness of the standard of review 

u n t i l a f t e r they completed discovery and determined that t h e i r 

evidence was i n s u f f i c i e n t to meet t h e i r burden of proof. SFP 

urges that we reject the unions' belated attempt to establish a 

d i f f e r e n t standard. 

According to SFP, the unions' standard of a mutually 

understood course of dealing is inappropriate for the 
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circumstances of t h i s case: because the voting t r u s t i s the 

mechanism by which protective conditions might be imposed, SFP's 

position i s that the unions must show that the voting t r u s t was 

violated, that i s , that SFSP directed SPT's conduct. Thus, SFP 

argues that requiring specific evidence of actions or orders to 

show that SFSP exercised improper control over SPT is sensible 

because the purpose of the voting t r u s t was to insulate SPT from 

SFSP's control. 

Finally, both SFP nd SPT argue that, from a policy 

standpcint, adopting -he unions' standard would be unwise. SFP 

predicts that railroads would be hesitant even to undertake 

merger discussions for fear that any em.ployee who suffers a 

change m employment status during the negotiation period would 

assert that the merger discussions constitute a mutually 

understood course of dealing. In addition to tht. c h i l l i n g effect 

for r a i l r o a d mergers outside of the voting t r u s t context, SPT 

asserts that the unions' standard would signal the death-knell 

for use of the voting t r u s t m railro a d mergers because of the 

potential exposure to labor protection l i a b i l i t y . 

n..r,.,...;inn arr4 Conclusion. We agree with SFP and .-PT that 

the standard a r t i c u l a t e d by the ICC in t h i s matter i s appropriate 

and should not be changed. Our authority to impose conditions m 

t h i s case derives solely from the ICC's "continuing j u r i s d i c t i o n 

over SFSP from the time the voting t r u s t was m eff e c t , through 

the -.ime the merger was denied, u n t i l the time the d i v - j s t i t u r e 

was consummated" (June 18, 1992 decision, s l i n op. at 2). To 

j u s t i f y the extraordinary imposition of r e l i e i herr;, we would 

have to fi n d that the terms of the voting trus- w-re not honored, 

and that consequently SFSP unlawfully controllea SPT, even i f for 

only l i m i t e d purposes. The unions' proposed standard does not 

provide for the necessary cause-and-effeet relationship between 
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orde'-s of SFSP, allegedly i n control, and SPT. allegedly 

controlled. 

The standard proffered by the unions also assumes that 

adverse employee actions somehow establish that SFSP was 

improperly influencing SPT's labor policy. That assumption 

ignores the very real p o s s i b i l i t y that legitimate jusineas 

considerations unrelated to the proposed merger prompted the 

employee reductions. SPT should have taken steps to assure i t s 

v i a b i l i t y irrespective of whether the m.erger was approved. 

Without an affirmative showing that SFSP was d i c t a t i n g these 

actions, i t would not be reasonable to inf e r that the actions 

were taken for i l l e g i t i m a t e purposes absent other factors (such 

cis i f the actions were against SPT's own best interests) from 

which i t might be possible to draw a conclusion of t itaide 

control. 

We also agree with SFP and SPT that adoption of the 

suggested standard of "mutually understood course of dealing" 

could jeopardize the legitimate use of voting t r u s t s and i n h i b i t 

merger agreements generally, even i f a voting t r u s t i s not used. 

Carriers contemplating consolidation might well fear that 

operating and personnel changes which either may take 

independently might l a t e r be used as the basis for imposing labor 

conditions on a merger which is not approved. 

Notwithstanding any belated claims to the contrary, we 

conclude that the standard previously imposed i n t h i a proceeding 

is appropriate. The relevant issue is whether, during the 

pendency of the voting t r u s t , SFSP exercised unlawful control of 

SPT in such a way as to affect i t s labor policy. 
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THE EVIDENCE 

nninn Argument. The unions refer to documents received i n 

discovery- as proving the existence of what they characterize as 

a mutual course of action on the part of SPT and SFSP that 

adversely affected BMWE- and lAMAW-represented employees. 

Through the discovery of documents containing questions posed by 

SFSP'S Chairman and Chief Executive Officer and answered by SPT 

in July 1985, and answers tc interrogatories, the unions learned 

that, as a result of an SPT equipment maintenance schedule 

i n s t i t u t e d i n January 1985, 135 lAMAW employees had been 

furloughed during 1985. In addition, track maintenance ^n^ route 

upgrades had been reduced and limited, resulting i n the a b o l i t i o n 

of at least 150 BMWE positions during the f i r s t half of 1985. 

Furthermore, m response to interrogatories, they learned that 4 9 

BMWE positions or the Northwestern " a c i f i c Railroad Company 

(NWP), an SPT subsidiary, had been eliminated between December 

1984 and A p r i l 1985. According to the unions, t h i s cost cutting 

continued into 1986, when SPT informed SFSP that i t intended to 

eliminate approximately 4,000 union employees' jobs during that 

year. 

The unions contend that any claims which SPT might make that 

t.hese programs were undertaken due to financ i a l problems and a 

decline i n business are without merit, because SFSP and SPT are 

estopped from alleging that SPl was in serious f i n a n c i a l s t r a i t s . 

' On SFP'S motion, a protective order was issued on 
Sectember 3, 1992, to protect against the disclosure ot 
confidential, proprietary or commercially sensitive business 
information ^nd data obtained by any P ^ t y ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ r ^ °̂ f̂ 
otherwise during the course of t h i s proceeding. Although most ot 
the evidence te must consider was f i l e d under seal, pursuant to 
the protective order, we have no choice but to refer to that 
information to explain r a t i o n a l l y our decision. We do not 
believe that any ot the information referred tc m t h i s decision 
is c o n f i d e n t i a l , proprietary or commercially sensitive. 
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c i t i n g the ICC's decision in SFSP I " . 3 I.C.C.2d at 932-33.' 

They also note that, i f SPT needed money, i t could have asked 

SFSP for any necessary funds,-' but i t never did so. In any 

event, the unions view the communications between SPT and SFSP 

management as indicating that the cost-cutting actions were made 

in consideration of SPT's place in a merged system." 

The unions allege that the reductions-in-force mentioned 

above evince an adverse effect suffered by those classes of 

employees in anticipation of the proposed merger. In t h e i r view, 

the class-wide effect, f u l l y j u s t i f i e s the exercise of the ICC's 

discretion to impose conditions. In sum, the unions submit that 

they have made a su: f i c i e n t showing of adverse eff e c t to warrant 

conditions for t h e i r members. 

Other docunents were submitted as evidence of contacts and 

policy d i r e c t i v e * \,y .r>T- : SPT. These include: SFSP's 1984 

Annual Report; a 1985 Audit Committee report; the v e r i f i e d 

statement of the vice-presidents for labor relations of Santa Fe 

and SPT submitted with the merger application, supporting the 

application's labor impact exhibit (as required by the ICC's 

consolidation regulations); ̂  press rele?se describing the 

anticipated benefits of consolidation including reduced labor 

requirements; a confidential memo from SPT to SFSP's o f f i c e r s 

describing SPT's anticipated course of action i n 1987 to be 

po.«»itioned aa either a merger partner or a stand-alone e n t i t y , 

which I icludes force reductions; and SFSP's proposed responses to 

' In SFSP I I , the ICC stated: "Moreover, applicant? have 
expressly abandoned thu ' f a i l i n g firm' theory as a supporting 
basis for merger. They acknowledge that both ATSF and SPT can 
stand alone." 

In approving the voting t r u s t , the ICC noted that SFSP 
had committed to supply any necessary funds to SPT. 

The unions point to communications between SFSP aid SPT 
regarding changes i n SPT's operations. These, they claim, led to 
the reductions-in-force and were carried out by SPT with the 
knowledge of, and i n furtherance of, SFSP's plans for the merger. 
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the press as to the labor effects of a merger. In addition, Tu 

submitted documents purporting to show a close corporate 

relationship between PFE and SPT such that PFE's employees were 

in fact employees of SPT and who, l i k e the union members, were 

adversely affected by SPT's actions allegedly directed by SFSP. 

Railroad Arguments. In response to the submissions of the 

unions and Tu, SFP submitted evidence to show that any 

reductions-in-force SPT experienced during the voting truat were 

due not to the proposed merger, but rather to the same st r u c t u r a l 

conditions i n the industry as a whole which led to overall 

decreases i n employment. In fact, SFP s t i t e s that reductions on 

SPT were less severe than the reductiorj made by most other 

railroads. SFP's evidence shews that SPT's employment f e l l by 

5,975 employees (20.1%), compared to 74,504 employeea (23.1%) 

industrywide. Of the 5,975 SP' employees, 3,917 (71.5%) were 

affected i n 1987, aft e r the ICC had denied the merger. 

SFP avers more s p e c i f i c a l l y that, from 1985 to 1986, SPT 

employment of maintenance-of-way (MOW) and maintenance-of-

equipment (MOE) personnel actually increased. SFP indicates 

that, during 1984-87, overall r a i l industry MOW employment 

declined by 15,762 (23.8%), compared to a decline on SPT of 248 

(5.1%). In 1986, SPT's average employment i n t h i s category 

increased by 692 employees. SFP shows similar results during the 

same period for MOE employees. Overall employment i n the r a i l 

industry for these workers declined by 14,163 (23.1%), while 

SPT's employment declined by 883 (16.1%). In 1986, SPT's average 

employroent i n t h i s category increased by 54 employees. Similar 

data were presented based on ton-miles (a measure of work 

performed) for overall employment as well as for MOW and MOE 

workers. 

10 



Finance Docket No. 30400 (Sub-No. 21) 

SPT states that business circumst-ices prompted the 

reductions in i t s work force. I t notes the ICC's findings i n 

SFSP i that i t was, and for some years had been, a marginal 

ca r r i e r , 2 I.C.C.2d at 833, and the ICC's findings i n RlO ggandc 

that SPT had suffered substantial intramodal and intermodal 

competition and had been forced to supplement operating revenue 

with proceeds from the sale of real estate, 4 I.C.C.2d at 942. 

SPT states that, i n the face of i t s problems, i t attempted to 

manage i t s system so that i t could cope with conditiona and 

remain an effective competitor. 

SPT introduced a study of i t s actions between 1978 and 1988 

in r e l a t i o n to other western Class I carriers. The study waa 

performed j o i n t l y by an outside consultant and SPT's Managing 

Director for Strategic Planning. They concluded: 

(A]ctior.s taken by SPTC management during the period of 
the independent voting t r u s t were reasonable within the 
competitive environment SPTC faced, were similar i n 
nature to those taken by other western Class I 
railroads facing many of the same business 
circumstances, and were consistent with SPTC's economic 
s e l f - i n t e r e s t as an independent rai l r o a d . 

The study notes a d i f f i c u l t business environment influenced 

by industry deregulation, increased competition, loss of 

t r a d i t i o n a l t r a f f i c sources, and lack of certainty aa to SPT's 

future. During the period from 1978 to 1988, SPT's revenues were 

growing more slowly than those of other western Class I 

railroads, while i t s costs were increasing at about the same 

rate. Consequently, SPT's net revenue from r a i l operations 

suffered r e l a t i v e to i t s competitors. During the same period, 

SPT's employee productivity, when measured by revenue per 

employee, net ton-miles per employee, and carloads per employee, 

was lower than for the other western Class I railroada. Thus, 

SU' had to reduce employment to improve productivity. 

Nevertheless, during the period from 1983-87, when the voting 

11 
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tr u s t was ̂ n effect, average empllyee levels r e l a t i v e to 1978 

were higher for SPT than for i t s competitors. 

Specifically with regard to MOW employeea, the study found 

that, SPT's MOW employee force reductions were prudent i n l i g h t 

of i t s declining t r a f f i c volume, and, i f anything, on the 

cautious side relative to other western Claaa I railroads. SPT 

submits that the study strongly contradicts the unions' assertion 

that the force reductions were directed by SFSP or were i n any 

way contrary to the actions which SPT management u n i l a t e r a l l y and 

l o g i c a l l y should have taken to serve SPT's own independent 

business interests. 

Turning to the specific evidence submitted by the unions, 

SPT states that many of the 149 MOE employeea that l e f t SPT 

during 1985 l e f t because of resignations, diachargea for cauae, 

furloughs, severance, retirements, and so f o r t h , and that, i n any 

event, 139 of the 149 positions had been eliminated by June 198.., 

i.e., before the inquiry from SFSP's Chairman i n July 1985 asking 

whether any equipment programs could be deferred. The MOW 

employee data, SPT states, d i r e c t l y contradicts the uniona' 

theory that SFSP waa forcing SPT to hold down employment levela 

during the voting-trust period: from January 1985 to September 

1986, the number of BMWE-represented employeea increased by 649 

positions; more s p e c i f i c a l l y , from July 1985 (when SFSP's 

Chairman sent the l e t t e r to SPT's Chairman about deferring 

equipment programs) to September 1986, the number increased by 

186. 

SPT argues that the correspondence r e l i e d upon by the unions 

shows only that (1) SPT's Chairman reported certain h i s t o r i c a l 

information to SFSP's Chairman, and (2) the fotir.«r advised the 

l a t t e r that SPT would not do certain thinga which SFSP might have 

thought desirable. SPT views the correspondence aa indicative of 

12 
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SPT'S independence, and not of any resp^jnsiveneaa to SFSP 

direction. 

rinion .Rebuttal. In rebuttal, the unions characterize tha 

explanations submitted by SFP and SPT as after-the-fact 

rationalizations for t h e i r actions. They arg^ie that SFP and SPT 

did not submit a.iy docuinentary evidence created during the 

pendency of the voting trust to support t h e i r claim that t h e i r 

behavior was an innocuous product of "market forces." Moreover, 

in the unions' view, the employees are not required to produce a 

"smoking gun" document cle a r l y and unequivocally stating SFSP'e 

orders to SPT. 

To the contrary, the u iions state, i n jSraufl, 878 F.2d at 

1199, the court of appeals found that the evidence supported a 

jury verdict that the defendants interfered i n SPT's busineaa 

relations.iips to avoid the costs of potential post-merger 

approval labor protection and that SPT was w i l l i n g to comply wit.i 

defendant's desires. Based on the i r contention that SFP i s 

c o l l a t e r a l l y estopped from denying chat SFSP interfered i n SPT'a 

management, che unions apparently sde the issue here aa whether 

SPT's actions adverse to union workers can reasonably be inferred 

as having been taken i n response to SFSP'a coat-cutting deairea, 

which were proved i n liiaiiS-

DISCUSSION AND CONCLUSIONS 

Based upon the evidence presented, we f i n d that the 

employees (as a class) have f i l l e d to establish that they were 

adversely affected as a direct consequence of actiona taken or 

orders issued by SFSP in contemplation of the propoaed merger. 

13 
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Collateral Estoppel. I n i t i a l l y , we w i l l address the issu*-

of c o l l a t e r a l -stoppel, • which was raised by the unions. They 

urge us to use the ilcaua verdict otfenaively, ̂> by finding that 

SFP and SPT are estopped from denying that SFSP interfered i n 

SPT's bus:, ess decisions. 

He f i n d that the use of c o l l a t e r a l estoppel would be 

inappropriate here. The Court of Appeals m Ktaiia diamiaaed 

p l a i n t i f f s ' Federal claim of unlawful control over SPT i n 

v i o l a t i o n of 49 U.S.C. 11343. This is the relevant issue here; 

ss the court noted, i t i s e n t i r e l y d i s t i n c t from the iaaue 

involved m the state t o r t proceeding (whether SFSP interfered 

with SPT's economic relationships with i t s employees). 

In rejecting defendants' contention that the Interatate 

Commerce Act preempted the state law claim raised by the 

p l a i n t i f f s the court m Kraus concluded that a v i o l a t i o n of 

section 11343 is not an essential element of the state law claim 

of t o r t i o u s interference with economic relationships. The court 

noted chat, to be found l i a b l e under the state law claim, 

defendants "need not have 'controlled' Southern Pacific; rather, 

they need only have wrongfully interfered with p l a i n t i f f s ' 

economic relationships." l l i i u a . 3̂ 8 F.2d at 1200. Because the 

•• Collateral estoppel also referred to aa 'isaue 
preclusion"), l i k e the related doctrine of rea judicata, haa the 
dual purpose of protecting l i t i g a n t s from the burden of 
r e i i t i g a t i n g an ident i c a l issue with the same party or hia p r i v y 
and of promoting j u d i c i a l economy by preventing needless 
l i t i g a t i o n . Under the doctrine cf res judicata, a judgme..t on 
the merits m a p r i o r suit bars a second su i t involving the same 
parties or t n e i r p r i v i e s based on the same cause cf action. 
Under the doctrine of c o l l a t e r a l estoppel, on the other hand, the 
oecond action i s based upon a di f f e r e n t cause of action and the 
judgment m the p r i o r suit precludes r e l i t i g a t i o n of isauea 
actually l i t i g a t e d and necessary C'-' the outcome of the fir . ' * t 
action. Parklane Hoa.«.rv Co. v. Shore. 439 U.S. 322. 326 (1979) 

'-PacKians' -
Offensive use of c o l l a t e r a l estoppel occurs when the 

p l a i n t i f f seeks to foreclose the defendant from l i t i g a t i n g an 
issue the defendant has previously l i t i g a t e d unsuccessfully i n an 
action with another party. Defensive use occurs when a defendant 
seeks Co prevent a p l a i n t i f f from asserting a claim the p l a i n t i f f 
has previously l i t i g a t e d and lost against another defendant, i d -

14 
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issues l i t i g a t e d i n ^ d i f f e r s i g n i f i c a n t l y from the relevant 

Usuea here, t h i s i s not a proper instance for the offensive use 

of c o l l a t e r a l estoppel. 

Furthermore, SPT was not a defendant in t h . t ca.e on either 

the federal or state cause of action with regard to the 

termination of the two p l a i n t i f f s . Because " ( i ] t is a v i o l a t i o n 

of due process for a judgment to be binding on a l i t i g a n t who waa 

not a party or a privy and therefore haa never had an opportunity 

to be heard," EarHiiM- 439 U.S. at 327. a i l i M RI npflf r-TonOUC Y,. 

P.,,nHation. 402 U.S. 313, 329 (1971, and Hanabcm V. 

i^, 3:1 U.S. 32, 40 (1940). no findings in Kiaua may " 

make a case against SPT here. 

Xh> evidence. Turning to evidence in t h i s case, tha 

employment data r e l i e d upon by the union, .how that from January 

1985 to September 1986. MOW employees on SPT increa.ed. Although 

MOE employees decreased by 149 poaitiona (from 1,349 to 1,200), 

SPT attributea the decrease to necessary cost-cutting meaaurea 

due to I t s poor financial condition as well as to low employee 

productivity, t r a f f i c d-clines, competition, and other factors 

not related to the merger. Moreover, 139 of the 149 p o s i t i o n , 

were eliminated p r i o r to the mid-1985 eorreapondence from SFSP to 

SPT,̂ « and comparable cost cutting was pursued i n areas other 

than labor. 

The unions ask us co draw inculpatory inferences about the 

motivation behind SPT's actions. However, the evidence indicates 

that SFT'S labor-reducing actions were motivated by i t a r a t i o n a l 

s e l f - i n t e r e s t i n preserving and enhancing i t s position i n the 

industry. SPT presented evidence that i t s actiona were 

consistent with industry conditions and trends between 1983 and 

The bare data also do not r e f l e c t the number of employee 
reduction^ a t t r i b i a b l e to resignations, retirements, discharges 
for cause, and other normal events. 

15 
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1988, when major reductions in the railroad industry'a work force 

occurred becauae of traffic declinea and increaaed competition, 

among other reasons. In fact, SPT's workforce reductions were 

somewhat lower than thoae of Claaa I railroad, overall. 

T.he uniona attack SPT's study as an after-the-fact 

rationalization and submit that contemporaneoua documenta should 

have been produced to substantiate the claim that SPT's actiona 

were not dictated by SFSP. The fact that the atudy waa prepared 

after the eventa in queation doea not detract from the accuracy 

of the data in the atudy or the motivation that SPT attributea to 

ita management. It i s highly unlikely that documents would have 

been prepared to memorialize SPT's motivation when there waa no 

pending queation concerning SPT's labor actions. Moreover, the 

unions have not preaented any contemporaneous document, to ahow 

that SPT waa not acting in ita self-intereat or waa acting under 

the control of SFSP. The uniona claim that i t ia highly unlikely 

that the merger partiea would have left behind a "amoking gun" 

by the same token, there is no reason to believe that the merger 

parties would have prepared documents to the contrary, which 

would be available to refute the unions' charges. 

PT's failure to seek financial assistance from SFSP should 

not have any bearing upon our consideration of the actiona the 

railroad did take to reduce operating expenaea. Additional money 

from SFSP would have been warranted if conditiona juatified a 

higher level of MOW and MOE spending. SPT's study contains a 

strong showing that i t responded to conditiona rationally, taking 

the same general kinds of actions as other Class I carriera, 

except perhapa that i t was too cautious in reducing MOE and MOW 

activity d'-ring the relevant time period. While the unions 

disagree, they have not shown that SPT'_ decisions were dictated 

by SFSP. 

16 
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We dt?w nothing conclusive from the fact that some 

communications occurred between SPT and SFSP, and that some 

changes i n SPT employment occurred. The timing and content of 

the communications and nature of SPT's changes in employment do 

not meet the established standard for t h i s proceeding, or for 

that matter, even th«= uricns' alternative standard. The evidence 

i s persuasive that SPT's cost-cutting actiona during the relevant 

period were i n keeping with i t s needs and consistent with those 

of other Class I carriers. The unions have f a i l e d to bolster 

t h e i r case by any substantive findings from the communications 

and the employment changes themselves. We have not seen any 

re l i a b l e evidence that the actions taken by SPT were ordered by 

SFSP, or that SFSP was controlling SPT's deciaiona at the time. 

Employees (as a class) were provided an opportunity to 

present persuasive evidence on the relevant issue, that i s , 

whether, during the pendency of the voting t r u s t , SFSP exercised 

unlawful control of SPT so as to affect i t s labor policy. They 

have f a i l e d to do so. We are unpersuaded by the implication i n 

the i r pleadings chat t h i s was an impossible burden and thus that 

the ICC's words should not be taken l i t e r a l l y . The language used 

in the e a r l i e r decision was carefully chosen to frame the isaue 

in a manner appropriate to the unique circumstances of whether 

labor conditions should be imposed on a f a i l e d merger where any 

changes in employment were presumably made pursuant to existing 

c o l l e c t i v e bargaining agreements. The burden impoaed was not 

insurmountable. Written materials are not the only way the 

employees could have met the established burden. Depoaitiona 

could have been taken from managerial personnel who worked for 

SFSP, Santa Fe, and SPT at the time to e l i c i t testimony showing 

improper influence of SPT's labor policy. Such statements, i f 

not wholly supportive, might have been bolstered by 

circumstantial evidence such as a clear showing that SPT was 

acting contrary to i t s own self-interest i n the job cuts i t made 

17 
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and thus must have been acting under the d i r e c t i o n of an outside 

influence. 

Moreover, the unions have not s a t i s f i e d the burden under 

even t.heir own standard. The dates of the communications cited 

by che unions as che basis for t h e i r case do not create a lo g i c a l 

cause-and-effeet relationship with the actions complained of; 

many of the job actions occurred p r i o r to the communications, and 

in some instances, employment actually increased af t e r the c i t e d 

correspondence.-* In addition, SPT's responses do not contain 

any implication that i t considered i t s e l f under SFSP's control. 

While the unions rely heavily on che evidence of relevant force 

reductions, the timing of the communications and the operating 

changes uggests no cause-and-effeet relationship. 

The unions' evidence and argument also ignore the need for 

cost-cutting as a necessary part of management's job, no less so 

during the pendency of a merger proceeding. With or without ICC 

approval of the merger, SPT reasonably should have taken steps to 

assure i t s v i a b i l i t y ; i t would either merge with Santa Fe or have 

Co fin d anocher disposition to allow dissolution of the voting 

t r u s t . 

With regard to Tu, she has not shown any causal connection 

between the communications between SPT and SFP and her furlough 

from employment by PFE. The communications between SPT and SFP 

occurred i n July 1985. A report prepared in June 1985 by T. D. 

Tu cites documents, including v e r i f i e d statements 
submitted with the merger application and press releases prepared 
for use during the pendency of the proceeding, to demonstrate 
unlawful control. She f a i l s to recognize that, i n seeking 
approval of a merger, applicants must demonstrate the expected 
effect of the transaction on employees, as well as the 
anticipated savings which i n pare lead to the public benefits of 
the transaction. Such required evidentiary submissions cannot 
l o g i c a l l y be used Co demonscrace undesirable communications or 
unlawful control. Press releases were presumably prepared to 
inform the public about the nature of the presentation la w f u l l y 
submicced Co the ICC. 
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Ellen, General Manager of PFE, e n t i t l e d -The Future of the 

Perishable Business and PFE" (the Report) (which waa put into the 

record by both SPT and Tu), shows tnat SPT was actively 

conaidering the disposition of PFE for independent business 

reasons before the July communications between SPT and SFP. The 

Report makes clear that by 1982, as a result of the deregulation 

thac occurred after the Staggers Act of 1980 waa enacted, PFE waa 

confronted with serious structural problems in the perishables 

business. At that time, PFE employed approximately 500 persons 

to service an under-utilized f l e e t of 5,000 refrigerated f r e i g h t 

cars. By May 1985, PFE had reduced employment to 250 persona and 

was handling the same volume of business i t had i n 1982. The 

Report describes various attempts that were made between 1982 and 

1985 to make PFE stable and profitable, but by 1985 PFE could not 

provide service at less than the cost to produce that service. 

Thus, by June 1985, SPT had already concluded that PFE waa not a 

viable enterprise and was considering actions to reduce the cash 

drain at PFE well before the communications between SPT and SFP 

in July 1985. After analyzing i t s options, SPT decided to 

eliminate PFE as a separate e n t i t y and f o l d back i t s remaining 

operations into SPT. As a result of t h i s decision, Tu was l a i d 

o f f , along with several other employees, i n August 1985. We 

conclude that Tu waa l a i d off because of the need to eliminate 

losses at PFE and that SPT's actions with respect to PFE would 

have occurred even i f there had been no proposed merger. 

Therefore, Tu would not be e n t i t l e d to employee protective 

benefits even i f she were considered to be an employee of SPT. 

The unions and Tu have not presented evidence s u f f i c i e n t to 

l i n k SPT's cost-cutting measures to directions from SFSP to 

enable us to conclude thac SFSF and SPT violated the ICA or the 

conditions of the ICC's voting t r u s t that SPT continue to operate 

independently of SFSP during the pendency of the merger 

proceeding before Che ICC. Accordingly, t h e i r requests for us to 
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exercise our general discretionary conditioning power to impoae 

employee protective conditiona w i l l be denied. 

This action w i l l not s i g n i f i c a n t l y affect either the qua l i t y 

of the human environment or the conservation of energy resourcea. 

It is ordered: 

1. The request of BMWE and lAMAW for employee protective 

conditiona i n thia proceeding i s denied. 

2. The request of Sieu Mei Tu for employee protective 

conditiona i n thi a proceeding i s denied. 

3. This proceeding i s discontinued. 

4. This deciaion ia effective on i t a date of service. 

By the Board, Chairman Morgan, Vice Chairman Simmona, and 

Commissioner Owen. 

Vernon A. Williams 
Secretary 
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SURFACE TRANSPORTATION BOARD' \ 

DECISION 

Finance Doclcet No. 304C: (Sub-No. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION - CONTROL -
SOUTHERN PACIFIC TRANSPCRTATION COMPANY 

Decided: November 26, 1996 

IN7R0DUCTICN 

This proceeding concerns requests by r a i l employees for 

labor p r o t e c t i v e benefits allegedly due because of employer 

actions ta)ten i n a n t i c i p a t i o n of a r a i l merger that was not 

approved by the ICC. The employees as a class) were given an 

opportunity to demonstrate that they were harmed by actions talten 

by the holding company, allegedly i n v i o l a t i o n of the In t e r s t a t e 

Commerce Act iICA), while the c a r r i e r was held i n a voting t r u s t 

pending ICC approval of the consolida-.on. We conclude that the 

employees have f a i l e d t o provide r.robative evidence that they 

were harmed by actions of the holding company. 

BACKGROUND 

In Santa Fe Southern Pacific Core.-Control-SPT Co.. 2 

I.C.C.2d 709 (1986) (SFSP I) and 3 I.C.C.2d 926 (1987) (SEfiE H ) , 

the ICC denied the proposed merger of The Atchison, Topelca and 

?anta Fe Railway Company (Santa Fe) and Southern Pacific 

Transportation Company (SPT). Before the merger application was 

' The ICC Termination Act of 1995, Pub. L. No. 104-88, 109 
Stat. 803 (the ICCTA), which was enacted on December 29, 1995, 
and toolt e f f e c t on January 1, 1996. abolished the Interatate 
Commerce Commiaaion (ICC) and tran s f e r r e d c e r t a i n functions and 
proceedlings to the Surface Transportation Board (Board). Section 
204(b)(1) of the ICCTA provides, i n general, that proceedings 
pending before the ICC on the e f f e c t i v e date of that l e g i a l a t i o n 
s h a l l be decided under the law i n e f f e c t p r i o r to January 1, 
1996, insofar as they involve functions retained by the ICCTA. 
This deciaion relatea t o a proceeding that waa pending with the 
ICC p r i o r to January 1, 1996, and to functions that are aubject 
to Board j u r i a d i c t i o n pursuant to 49 U.S.C. 11323. Therefore, 
t h i a deciaion applies the law in e f f e c t p r i o r t c u>e ICCTA and 
c i t a t i o n " are to the former sect Dns of the s t a t u t e , unlesa 
otherwise indicated. 
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f i l e d , the r a i l r o a d s ' holding companies were merged to form the 

Santa Fe Southern Pacific Corporation (SFSP). To avoid unlawful 

common contr o l of the two railroads pending ICC conoideration of 

the merger proposal, SFS? had arranged for a trustee to acquire 

the stoc)c of SPT under an ICC-approved independent voti.-ig t r u s t . 

A f t e r the r a i l merger was denied, SFS? was forced to divest 

I t s i n t e r e s t i n e i t h e r Santa Fe or SPT. SFSP sold i t s i n t e r e s t 

m SPT tc Rio Grande Industries RGI) under a u t h o r i t y granted i n 

Fiin .rande T.-.dustries. Et Al.-Ccntrol-SPT Co. Et Al • , 4 I.C.C.2d 

334 ^1988) :RiQ Grande) , a f f ' d sub nom. ?;aU8aS ^ i t V SgUlUem 

rndusrries. Inc. v. I . L . Z . . ^02 F.2d 423 (5th Cir. 1990). The 

voting t r u s t was dissolved on October 13, 1988, when the Rio 

Grande-SPT a c q u i s i t i o n was consummated. 

During the t^io Grande proceeding, r a i l labor i n t e r e s t s 

asserted that c e r t a i n employees of Santa Fe and SPT had been 

adversely affected by employer actions taken i n a n t i c i p a t i o n of 

the proposed Santa Fe-SPT merger and that labor protective 

conditions should be im.posed. The ICC determined that i t did not 

have a u t h o r i t y under 49 'J.S.C. 11347 to impose conditions f o r 

those employees i n Rio Grande.- However, the ICC held that i t 

did have continuing j u r i s d i c t i o n over the SPT voting t r u s t to 

impose a d d i t i o n a l conditions and thus could impose conditions for 

those SPT or Santa Fe em.ployees who could demonatrate that they 

were adveraely affected as a consequence of actions ta)cen or 

orders issued by SFSP. 

The ICC thua i n s t i t u t e d t h i s sub-numbered proceeding t o 

consider the matter. After ccmments were f i l e d , the ICC, by 

decision served February 9, 1989, concluded t h a t : (1) u n i l a t e r a l 

• Section 11347 required the ICC to impose protective 
conditions for the benefit of c a r r i e r employees affected by a 
transaction under 49 U.S.C. 11344-45 or 11346. Theae 
transactiona included consolidations, mergers and acquisitions of 
c o n t r o l . 
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displacement of employees by Santa Fe or SPT management would be 

governed by applicable c o l l e c t i v e bargaining agreements; (2) 

because SFSP was l a w f u l l y ir. c o n t r o l of Santa Fe, any grievances 

by Santa Fe employees cculd properly be resolved through 

c o l l e c t i v e bargaining agreements; 3) no basis had been shown to 

j u s t i f y irn.posing conditions for the benefit of SPT employees 

under section 1134^; and 4 i f actions m a n t i c i p a t i o n of t.he 

merger adverse t o SFT employees were shown to have been ordered 

by SFSP, i n v i o l a t i o n cf section 11343, the adversely affected 

i n d i v i d u a l s would have a court rer.edy under 49 U.S.C. 11705. 

On j u d i c i a l review,' the court affirmed portions of the 

ICC's i e c i s i o n , but disagreed .hat aggrieved SPT employees had 

avail a b l e to them a cause of action ir. -he courts under section 

11705, c i t i n g i t s e a r l i e r decisi.-n i n K^aua v. Santa Fe Southern 

P a c i f i c Core 8''8 F. 2d 1193 (9th Cir. 1989) (U^aiis'-'' Instead, 

the court concluded that while 49 U.S.C. 11347 di d not require 

the ICC to impose labor p r o t e c t i o n f o r employees, section 

11344(c) gave the ICC di s c r e t i o n a r y power to do so. 

On rehearing,' the court found that the labor p r o t e c t i v e 

conditions mandated by section 11347 for approved transactions 

were not appropriate because SFSP was involved i n a d i v e s t i t u r e , 

not a section 11343 merger or consolidation. However, the court 

concluded that the ICC had general discretionary a u t h o r i t y t o 

impose appropriate conditions and remanded the case f o r 

consideration of t h i s issue. As a r e s u l t , t h i s proceeding was 

reopened to give SPT employees as a class) an opportunity t o 

demonatrate that they were adversely affected aa a d i r e c t 

' Railway Labor Executives' Aasn V. I.C.C. 924 F.2d 961 
l9th Cir. 1991). 

• The court i n Kraus held t h a t section 11705 authorized 
court enforcement of the merger provisions of the ICA only a f t e r 
the ICC had considered whether the alleged v i o l a t i o n s occurred. 

^ BAilwav Labor Executives' Aaa'n Y. I .CC.. 958 F.2d 252 
(9th C i r . 1992) (superseding previous opinion). 
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consequence of actions talcen or orders issued cy SFSP i n 

contemplation of the prrposec Santa Fe-SPT merger. 

The Brotherhood of .Maintenance of Way Employees (BMWE) and 

In t e r n a t i o n a l Associaticn of Machinists and Aerospace Woricers 

(lAMAW) - c o l l e c t i v e l y , the unions) f i l e d a b r i e f and evidence. 

SPT and the Santa Fe Pa c i f i c Corporation (SFP) replied.' The 

unions f i l e d a b r i e f m r e b u t t a l . In addition, Sieu Mei Tu (Tu) , 

a former employee of the Pacific F r u i t Express (PFE', an SPT 

subsidiary, p a r t i c i p a t e d i n t h i s proceeding as an aggrieved 

em.ployee.' Her husband joined i n her request f o r conditions. 

THE STANDARD OF REVIEW 

Unicn Arguments. The unions take issue w i t h the standard of 

review as a r t i c u l a t e d m the p r i o r decision. They contend that 

recjuiring s p e c i f i c evidence of adverse e f f e c t r e s u l t i n g from SFSP 

orders i n contemplation of the merger i s a standard which cannot 

be met and which amounts to "an unlawful prejudgment" that labor 

pr o t e c t i v e conditions w i l l not be imposed i n t h i s case. The 

unions argue that i t i s highly u n l i k e l y that SFSP, as a 

sophisticated corporation, wculd have issued any d i r e c t order i n 

blatant v i o l a t i o n of the voting t r u s t , I'ut that i n any event, 

they were not able to f i n d any " v r i t t e n trace of such 

communication" through discovery. 

" A f t e r the r a i l -merger was denied and Rio Grande acquired 
SPT, SFSP changed i t s name to Santa Fe Pacific Corporation. 

' A large p o r t i o n of Tu's f i l i n g s , responded to by SPT and 
SFP, concern her allt-.gation that PFE employees were SPT 
employees. We need r.ot decide t h i s issue unless we determine 
that discretionary employee pro t e c t i v e conditions should be 
imposed on the transaction. 

Tu also seeks to demonstrate that the loss of her i.ndividual 
p o s i t i o n was a consequence of actions taken or orders issued by 
SFSP m contemplation cf the proposed Santa Fe-SPT merger. 
Although we sought information on whether employees as a class 
were adversely affected by SFSP orders, Tu's submissions that 
address s p e c i f i c evidence w i t h respect to those actions or orders 
issued by SFSP which m.ay have affected SPT operations and work-
related assignments are considered i n the context of the unions' 
submissions on these issues. 
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In l i e u of re q u i r i n g s p e c i f i c evidence of actions or orders 

issued by SFSP that rr.ay have affected SPT operaticns and work-

related assignments, t.he unions would apply a d i f f e r e n t standard. 

They propose that we i n t e r p r e t the phrase "actions take.i or 

crders issued" to mean a mutually understood course cf dealing 

between SFT and SFSP wherein SPT communicated i t s business 

decisions to SFSP and attempted to conform those decisions to che 

best in t e r e s t s of the proposed merged company. They submit that 

such behavior would v i o l a t e the voting t r u s t , which pr o h i b i t e d 

d i r e c t or i n d i r e c t arrangements or dealing between SFSP and SPT. 

In support of t h i s i n t e r p r e t a t i o n , the unions contend that 

t h i s sta.ndard was applied by the t r i a l court and affirmed on 

appeal m Kraus. There, i n assessing a t o r t claim of two former 

SPT managers under state law, the court concluded that, although 

SFSP di d not issue d i r e c t orders to SPT, the course cf dealing 

established "a willingness on [SPT's] part to f i n d ways to comply 

with the co s t - c u t t i n g desires of the group that seemed only a 

regulatory approval away from becoming [SPT's] master." KtaUS. 

878 F.2d at 1199. The unions urge us s i m i l a r l y to f i n d that 

contacts between the two which indicated a desire on SPT's part 

to cut costs and t o make i t an a t t r a c t i v e merger partner should 

be deemed "actions taken or orders issued by SFSF" regarding 

labor matters. 

Railroad Arguments. In reply, SFP argues that the unions 

di d not contest the appropriateness of the standard of review 

u n t i l a f t e r they completed discovery and determined that t h e i r 

evidence was i n s u f f i c i e n t to meet t h e i r burden of proof. SFP 

urges that we r e j e c t the unions' belated attempt to es t a b l i s h a 

d i f f e r e n t standard. 

According to SFP, the unions' standard of a mutually 

understood course of dealing i s inappropriate for the 
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circumstances cf t h i - i case: because che voting t r u s t i s the 

mechanism by which protective conditions might be .mposed, SFP's 

position,IS that the unions muse show that the voting t r u s t was 

viola t e d , that i s , that SFSP directed SPT's conduct. Thus, SFP 

argues that requiring s p e c i f i c ev.dence of actions or orders to 

shew chat SFSP exercised improper control over SPT is sensible 

because t.he purpose of the "oting crust was to insulate SPT from 

SFSP's co n t r o l . 

F i n a l l y , both SFP nd SPT argue that, from a p o l i c y 

standpoint, adopting the unions' standard would be unwise. SFP 

predicts that r a i l r o a d s would be hesitant even to undertake 

merger discussions f o r fear chat any employee who suffers a 

change i n employment status during the negotiation period would 

assert chat the merger discussions co n s t i t u t e a mutually 

understood course of dealing. In addition to the c h i l l i n g e f f e c t 

for r a i l r o a d merger.i ontside of the voting t r u s t context, SPT 

asserts that the unions' standard would signal the death-knell 

f o r use of the voting t r u s t i n r a i l r o a d mergers because of the 

pot e n t i a l exposure to labor protection l i a b i l i t y . 

n.sri:f;aion ^nri Conclusion. We agree w.th SFP and SPT that 

the standard a r t i c u l a t e d by che ICC in t h i s matter i s appropriate 

and should not be changed. Cur authority to impose conditions i n 

chis case derives s o l e l y from che ICC's "continuing j u r i s d i c t i o n 

over SFSP from the time the voting f r u s t was i n e f f e c t , through 

the time the merger was denied, u n t i l the time the d i v e s t i t u r e 

was consummated" (June 18, 1992 decision, s l i p op. at ^) . To 

j u s t i f y the extraordinary imposition of r e l i e f here, we would 

have to f i n d that the terma of the voting t r u s t were not honored, 

and that consequently SFSP unlawfully controlled SPT, even i f for 

only l i m i t e d purposes. The unions' proposed standard does not 

provide f o r the necessary cause-and-effeet r e l a t i o n s h i p between 
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orders of SFSP, allegedly i n control, and SPT, allegedly 

controlled. 

The standard proffered by the unions also assumes that 

adverse employee actions somehow establish that SFSP was 

improperly i n f l u e n c i n g SPT's labor p o l i c y . That assumption 

ignores the very r e a l p o s s i b i l i t y that legitimate business 

considerations unrelated to che proposed merger prompted the 

employee reductions. SPT should have taken steps to assure i t s 

v i a b i l i t y i r r e s p e c t i v e of whether the merger was approved. 

Without an a f f i r m a t i v e showing chat SFSP was d i c t a t i n g chese 

actions, ic would not be reasonable to i n f e r that the actions 

were taken f o r i l l e g i t i m a t e purposes absent other factors (sueh 

as i f che actions were against SPT's own best interests) from 

which i t might be possible to draw a conclusion of outside 

c o n t r o l . 

We .̂ -so agree with SFP and SPT that adoption of the 

suggested stanaard of "ir-u^aally understood course of dealing" 

could jeopardize the l e g i t i r . a t e .̂ e of voting t r u s t s and i n h i b i t 

merger agreements generally, even i f a voting t r u s t i s not used. 

Carriers contemplating consolidation might w e l l fear that 

operating and personnel changes which e i t h e r "i^y take 

independently might l a t e r be used as che basis f o r imposing labor 

conditions on a merger which i s not approved. 

Notwithstanding any belated claims to the contrary, we 

conclude that the standard previously imposed i n t h i s proceeding 

is appropriate. The relevant issue i s whether, during the 

pendency of the v o t i n g t r u s t , SFSP exercised unlawful control of 

SPT m such a way as to a f f e c t i t s labor p o l i c y . 
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THE EVIDENCE 

rTn^on Argument. The unions refer to documents received i n 

discovery^ as proving t.he existence of what they characterize as 

a mutual course of action on the oart cf SPT and SFSP that 

adversely affected BMWE- and lAMAW-represented employees. 

Through the -iiscr^ery of documents containing questions posed by 

SFSP'S Chairm- and Chief Executive O f f i c e r and answered by SPT 

m July 1985, and answers to i n t e r r o g a t o r i e s , the unions learned 

t h a t , as a re s u l t of an SPT eq-uipment maintenance schedule 

i n s t i t u t e d i n January 1985, 13 5 lAMAW em.ployees had been 

furloughed during 1985. In addition, track maintenance and route 

upgrades had b^en reduced and l i m i t e d , r e s u l t i n g i n the a b o l i t i o n 

of at least "50 BMWE positions during the f i r s t h a l f of 1985. 

Furthermore, i n response to i n t e r r o g a t o r i e s , they le-rned t h a t 49 

BMWE positions on the Northwestern P a c i f i c Railroad Compa.:y 

(NWP), an SPT subsidiary, had been eliminated between December 

1984 and A p r i l 1985. According to the unions, chis cost c u t t i n g 

continued i n t o 1986, when SPT informed SFSP that i t intended r.o 

eliminate approximately 4,000 union employees' jobs during that 

year. 

The unions contend that any claims which SPT might make that 

these programs were undertaken due to f i n a n c i a l problems and a 

decline i n business are without merit, because SFSP and SPT are 

estopped from a l l e g i n g that SPT was i n serious f i n a n c i a l a t r a i t s . 

• On SFP's motion, a prot e c t i v e order was issued on 
-^entember 3, 1992, to protect against the disclosure of 
^ ^ n f T r f i n t i a i o r o c r i - t a r y or commercially s e n s i t i v e business 
i n ? o ^ a f i o n ' ; n r d l t a - o b ^ i r , d by any P - ^ y / ^ ^ - - 5 ; , ? i - ^ - r ^ ; ^ s r o f 
otherwise during the course of t h i s proceeding. Although ™ost of 
the ^ i d e n c e we must consider was f i l e d ^ ^ ^ J ^ ^ ^ ^ ^ , ; " 
the p r o t e c t i v e order, we have no choice but to r e f e r to t h a t 
information t o explain r a t i o n a l l y our decision. We do not 
believe that any of the information r e f e r r e d t o i n t h i s decision 
i s c o n f i d e n t i a l , p r o p r i e t a r y or commercially s e n s i t i v e . 
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c i t i n g the ICC's ducision m SZ££_il. 3 I.C.C.2d at 932-33.' 

They also note thac, i f SPT needed •.ncney, i t could have asked 

SFSP fo r any necessary funds,-' but ic never did so. In any 

evenc, che unions view Che communicacions between SPT and SFSP 

management as ind i c a t i n g that the cost-cutting actions were made 

i n consideration of SPT's place i n a merged system.-' 

The unions allege that the reductions-in-force mentioned 

above evince an adverse effecr -uffered cy those classes of 

employees m a n t i c i p a t i o n of che proposed merger. In t h e i r view, 

the class-wide e f f e c t f u l l y j u s t i f i e s t.he exercise of the ICC's 

d i s c r e t i o n to impose conditions. In sum, the unions submit that 

they have made a s u f f i c i e n t showing of adverse e f f e c t to warrant 

conditions f o r t h e i r members. 

Other documents were submitted as evidence of contacts and 

po l i c y d i r e c t i v e s by SFSP co SPT. T.iese include: SFSP's 1984 

Annual Report; a 1935 Audit Committee report; the v e r i f i e d 

statement of the vice-presidents for labor r e l a t i o n s of Santa Fe 

and SPT submitted with the merger application, supporting the 

application's labor impact e x h i b i t (as required by the ICC's 

consolidation regulations); a press release describing the 

antic i p a t e d benefits of consolidation including reduced labor 

requirements; a c o n f i d e n t i a l memo from SPT to SFSP's o f f i c e r s 

describing SPT's anticipated course of action i n 1987 to be 

positioned as ei t h e r a merger partner or a stand-alone e n t i t y , 

which includes force reductions; and SFSP's proposed responses to 

' In SFSP I I . the ICC stated: "Moreover, applicants have 
expressly abandoned the ' f a i l i n g firm' theory as a supporting 
basis f o r merger. They acknowledge that both ATSF and SPT can 
stand alone." 

'•̂  I n approving the voting t r u s t , the ICC noted that SFSP 
had committed to supply any necessary funds t o SPT. 

The unions point to communications between SFSP and SPT 
regarding changes i n SPT's operations. These, they claim, led to 
the reductions-in-force and were carried out by SPT with the 
knowledge of, and i n furtherance of, SFSP's plans f o r the merger. 
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the press as to the labor e f f e c t s of a rerger. In addition. Tu 

submitted documents purporting t o show a close corporate 

r e l a t i o n s h i p between PFE and SPT sueh that PFE's employeea were 

i n f a c t employees of SPT and who, l i k e the union ..lembers, were 

adversely affected by SPT's actions allegedly directed by SFSP. 

Rai1road Arguments. In res.^onse t o the submissions of the 

unions and Tu, SFP submitted evidence to show that any 

reductions-in-force SPT experienced during the voting t r u s t were 

due not to the proposed merger, but rather to the same s t r u c t u r a l 

conditions i n the industry as a whole which led to o v e r a l l 

decreases i n employment. In f a c t , SFP states that reductions on 

SPT were leas severe than the reductions made by most other 

r a i l r o a d s . SFP's evidence shows that SPT's employment f e l l by 

5,975 employees (20.1%), compared to 74,504 employees (23.1%) 

industrywide. Of the 5,975 SPT employees, 3,917 (71.5%) were 

aff e c t e d i n 1987, a f t e r the ICC had denied the merger. 

SFP avers more s p e c i f i c a l l y that, from 1985 to 1986, SPT 

employment of maintenance-of-way (MOW) and maintenance-of-

equipment (MOE) personnel actuall.- increaaed. SFP indicates 

t h a t , during 1984-87, ov e r a l l r a i l induatry MOW employment 

declined by 15,762 (23.8%), compared to a decline on SPT of 248 

(5.1%). I n 1986, SPT's average employment i n t h i a category 

increaaed by 692 employees. SFP shows s i m i l a r r e s u l t s during the 

same period for MOE employees. Overall employment i n the r a i l 

i n d ustry f o r chese workers declined by 14,163 (23.1%), while 

SPT's employment declined by 883 (18.1%). In 1986, SPT's average 

employment i n t h i s category increaaed by 54 employeea. Similar 

data were presented based on ton-miles (a measure of work 

performed) f o r o v e r a l l employment as w e l l as f o r MOW and MOE 

workers. 

10 
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SPT states that brsin'»ss circumstances prompted the 

reductions i n i t s work force. I t nctes the ICC's findings i n 

gFSP 1 that i t was, and f c r seme years had been, a marginal 

c a r r i e r , 2 I.C.C.2d at 833, and che ICC's findings i n Rio Grande 

Chat SPT had suffered substantial intramodal and intermodal 

competition and had been forced to supplement cperating ievenue 

with proceeds from the sale of real estate, 4 I.C.C.2d at 942. 

SPT states Chat, in the face of i t s problems, i t attempted to 

manage i t s system so thac ic could cope wich condicions and 

remain an e f f e c t i v e competitor. 

SPT introduced a study of i t s actions between \978 and 1988 

i n r e l a t i o n to ocher western Class I c a r r i e r s . The study was 

performed j o i n t l y by an outside, consultant and SPT's Managing 

Director f o r Strategic Planning. They concluded: 

[AJctions taken by SPTC management during the period of 
che independent voting t r u s t were reasonable w i t h i n the 
competitive environment SPTC faced, were sim i l a r i n 
nature to those taken by other western Class I 
railroads facing many of the same business 
cireumstanc*»^, and were consistent with SPTC's economic 
self-inter':st aa an independent r a i l r o a d . 

The study notes a d i f f i c u l t business environment influenced 

by industry deiegulation, increased competition, loss of 

t r a d i t i o n a l t r a f f i c sources, and lack of certainty aa t o SPT's 

fut u r e . During the period from 1978 to 1988, SPT's revenues were 

growing more slowly than those of other western Class I 

r a i l r o a d s , while i t s costs were increasing at about Lhe same 

rate. Consequently, SPT's net revenue from r a i l operationa 

Buffered r e l a t i v e to i t s competicors. During t.he same period, 

SPT's employee productivity, when measured by revenue per 

employee, net ton-miles per employee, and carloads, per employee, 

was lower than for the other western Claaa I railroada. Thna, 

SPT had to reduce employment to improve p r o d u c t i v i t y . 

Nevertheless, during the period from 1983-87, when the voting 

11 
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t r u s t was -n e f f e c t , average employee levels r e l a t i v e to 1978 

were higher for SPT chan f o r ics competitors. 

S p e c i f i c a l l y w i t h regard to .MOW employees, che study found 

that, SPT's MOW employee force reductions were prudent i n l i g h t 

of i t s declining t r a f f i c volume, and, i f anything, on the 

cautious side r e l a t i v e to other western Class I railroads. SPT 

submits that che study strongly concradiccs the unions' assertion 

that che force reductions were directed by SFSP or were in any 

way contrary to che accions which SPT management u n i l a t e r a l l y and 

l o g i c a l l y should have taken to serve SPT's own independent 

business i n t e r e s t s . 

Turning to the s p e c i f i c evidence submitted by the unions, 

SPT states that many of the 149 MOE employees that l e f t SPT 

during 1985 l e f t because of resignations, discharges f o r cause, 

furloughs, severance, retirements, and so f o r t h , and that, i n any 

event, 139 of the 149 positions had been eliminated by June 1985, 

i.e . , before the i n q u i r y from SFSP's Chairman i n July 1985 asking 

whether any equipment programs could be deferred. The MOW 

employee data, SPT states, d i r e c t l y contradicts the unions' 

theory that SFSP was f o r c i n g SPT to hold down employment levels 

during the v o t i n g - t r u s t period: from January 1985 t o September 

1986, the number of BMWE-represented employees increased by 649 

posit i o n s ; more s p e c i f i c a l l y , from July 1985 (when SFSP's 

Chairman sent the l e t t e r to oPT's Chairman about deferring 

equipment programs) to September 1986, the number increased by 

18«. 

SPT argues that the correspondence r e l i e d upon by the unions 

shows only that (1) SPT's Chairman reported ce r t a i n h i s t o r i c a l 

information to SFSP's Chairman, and (2) the former advised the 

l a t t e r that SPT would not do certain things which SFSP might have 

thought desirable. SPT views the correspondence as i n d i c a t i v e of 

12 



Finance Docket No. 30400 (Sub-No. 21) 

SPT's independence, and not of any responsiveness to SFSP 

di r e c t i o n . 

Union Rebuccal. In r e b u t t a l , the unions characterize the 

explanations submitted by SFP and SPT as a f t e r - t h e - f a c t 

r a t i o n a l i z a t i o n s f o r t h e i r actions. They argue thac FP and SPT 

did noc submic any documencary evidence creaced during che 

pendency of che voting t r u s t co support t h e i r claim that t h e i r 

behavior was an innocuous product of "market forces." Moreover, 

i n the unions' view, the employees are noc required t o produce a 

"smoking gun" document c l e a r l y and unequivocally s t a t i n g SFSP's 

orders to SPT. 

To the contrary, the unions state, i n Kt i i i a . 878 F.2d at 

1199, the court of appeals found the evidence supported a 

ju r y v e r d i c t that the defendants i n t e r f e r e d i n SPT's business 

relationships to avoid the costs of p o t e n t i a l post-merger 

approval labor protection and that SPT was w i l l i n g to comply with 

defendant's desires. Based on t h e i r contention that SFP i s 

c o l l a t e r a l l y estopped from denying that SFSP i n t e r f e r e d i n SPT's 

management, the unions apparently see the issue here as whether 

SPT's actions adverse to union workers can reasonably be inferred 

as having been taken i n response to SFSP's cost - c u t t i n g desires, 

which were proved i n Kraus. 

DISCUSSION AND CONCLUSIONS 

Based upon the evidence presented, we f i n d that the 

employees (as a class) have f a i l e d to establish that they were 

adversely affected as a d i r e c t consequence of actions taken or 

orders issued by SFSP i n contemplation of the proposed merger. 

13 
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Co l l a t e r a l Estoppel. I n i t i a l l y , we w i l l address Che issue 

of c o l l a t e r a l e s t o p p e l , w h i c h was raised by the unions. They 

urge us co use Che Kraus verdict o t f e n s i v e l y , b y f i n d i n g that 

SFP and SPT are estopped from denying that SFSP i n t e r f e r e d i n 

SPT's business decisions. 

We f i n d that the use of c o l l a t e r a l estoppel would be 

inappropriate here. The Court of Appeals i n i^taiia dismissed 

p l a i n t i f f s ' Federal claim of unlawful control over SPT i n 

v i o l a t i o n of 49 U.S.C. 11343. This i s Che relevant issue here; 

as the court noted, i t i s e n t i r e l y d i s t i n c t from the issue 

involved i n the state t o r t proceeding -whether SFSP i n t e r f e r e d 

w i t h SPT's economic relationships w i t h i t s employees). 

In r e j e c t i n g defendants' contention that the I n t e r s t a t e 

Commerce Act preempted the state law claim raised by the 

p l a i n t i f f s , the court i n Kraus concluded that a v i o l a t i o n of 

section 11343 i s not an essential element of the state law claim 

of t o r t i o u s interference with economic re l a t i o n s h i p s . The court 

noted that, to be found l i a b l e under the state law claim, 

defendants "need not have 'controlled' Southern P a c i f i c ; rather, 

they need only have wrongfully i n t e r f e r e d with p l a i n t i f f s ' 

economie re l a t i o n s h i p s . " Kraus. 878 F.2d at 1200. Because the 

Co l l a t e r a l estoppel (also referred to as "issue 
preclusion"), l i k e the related doctrine of res jud i c a t a , has the 
dual purpose of prote c t i n g l i t i g a n t s from the burden of 
r e i i t i g a t i n g an i d e n t i c a l issue with the same party or his p r i v y 
and of promoting j u d i c i a l economy by preventing needless 
l i t i g a t i o n . Under the doctrine of res judicata, a judgment on 
the merits i n a p r i o r s u i t bars a second s u i t i n v o l v i n g the same 
part i e s or t h e i r p r i v i e s based on the same cause of action. 
Under the doctrine of c o l l a t e r a l estoppel, on the other hand, the 
second action i s based upon a d i f f e r e n t cause of action and the 
judgment i n the p i i o r s u i t precludes r e l i t i g a t i o n of issues 
a c t u a l l y l i t i g a t e d and necessary to ' .le outcome of the f i r s t 
action. Parklane Hosierv Co. v. Shore. 439 U.S. 322, 326 (1979) 
(Parklane). 

Offensive use of c o l l a t e r a l estoppel occurs when the 
p l a i n t i f f seeks to foreclose the defendant from l i t i g a t i n g an 
issue the defendant has previously l i t i g a t e d unsuccessfully i n an 
action with another party. Defensive use occurs when a defendant 
seeks to prevent a p l a i n t i f f from asserting a claim the p l a i n t i f f 
has previously l i t i g a t e d and los t against another defendant. I d . 
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issues l i t i g a t e d i n Kiaiia d i f f e r s i g n i f i c a n t l y from the relevant 

issues here, t h i s i s not a proper instance f o r the offensive use 

o f c o l l a t e r a l estoppel. 

Furthermore, SPT was not a defendant i n that case on e i t h e r 

the Federal or state cause of action with regard to the 

termination of the two p l a i n t i f f s . Because " [ i ] t i s a v i o l a t i o n 

of due process f o r a 3udgment to be binding on a l i t i g a n t who was 

not a party or a p r i v y and therefore has never had an opportunity 

to be heard," Eailiiafla. 439 U.S. at 327, ^ i i i f l a Rlonifif-Tgnsug V. 

r r ^ y ^ ^ r ^ f y foundation. 402 U.S. 313, 329 (1971) and HaaSbfiSC^ 

l ^ , 311 U.S. 32, 40 (1940), no findings m KcaUS may be used to 

make a case against SPT here. 

The Evidence. Turning to evidence i n t h i s case, the 

employment data r e l i e d upon by the unions show that from January 

1985 to September 1986, MOW employees on SPT increased. Although 

MOE employees decreased by 149 positions (from 1,349 to 1,200), 

SPT a t t r i b u t e s the decrease t o necessary co s t - c u t t i n g measures 

due t o i t s poor f i n a n c i a l condition as w e l l as t o low employee 

p r o d u c t i v i t y , t r a f f i c declines, competition, and other factors 

not r e l a t e d to the merger. Moreover, 139 of the 149 positions 

were eliminated p r i o r to the mid-1985 correspondence from SFSP t o 

SPT,"-" and comparable oost c u t t i n g was pursued i n areas other 

than labor. 

The unions ask us to draw inculpatory inferences about the 

motivation behind SPT's actions. However, the evidence indicates 

that SPT's labor-reducing actions were motivated by i t s r a t i o n a l 

s e l f - i n t e r e s t i n preserving and enhancing i t s p o s i t i o n i n the 

ind'istry. SPT presented evidence that i t s actions were 

consistent w i t h industry conditions and trends between 1983 and 

The bare data also do not r e f l e c t the number of employee 
reductions a t t r i b u t a b l e to resignations, retirements, discharges 
f o r cause, and other normal events. 
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19S8, when ma^or reductions i n the r a i l r o a d industry's work force 

occurred because of t r a f f i c declines and increased competition, 

among other reasons. In fact , SPT's workforce reductions were 

somewhat lower Chan Chose of Class I ra i l r o a d s o v e r a l l . 

The unions attack SPT's study as an a f t e r - t h e - f a c t 

r a t i o n a l i z a t i o n and submit that contemporaneous documents should 

have been produced to substantiate che claim chat SPT's actions 

were not diccated by SFSP. The fact that the study was prepared 

a f t e r the events i n question does not detract from the accuracy 

of the data i n the study or the motivation that SPT a t t r i b u t e s to 

i t s management. I t i s highly u n l i k e l y that documents would have 

been prepared to memorialize SPT's motivation when there was no 

pending question concerning SPT's labor actions. Moreover, the 

unions have not presented any contemporaneous documents to show 

that SPT was not acting i n i t s s e l f - i n t e r e s t or was acting under 

the c o n t r o l of SFSP. The unions claim that i t i s highly u n l i k e l y 

that the merger parties would have l e f t behind a "smoking gun": 

by the same token, there i s no reason t o believe that the merger 

pa r t i e s would have prepared documents to the contrary, which 

would be available to refute the unions' charges. 

SPT's f a i l u r e to seek f i n a n c i a l assistance from SFSP should 

not have any bearing upon our consideration of the actions the 

r a i l r o a d d i d take to reduce operating expenses. Additional money 

from SFSP would have been warranted i f conditions j u s t i f i e d a 

higher l e v e l of MOW and MOE spending. SPT's study contains a 

strong showing that i t responded to conditions r a t i o n a l l y , taking 

the same general kinds of actions as other Class I c a r r i e r s , 

except perhaps that i t was too cautious i n reducing MOE and MOW 

a c t i v i t y during the relevant time period. While the unions 

disagree, they have not shown that SPT's decisions were d i c t a t e d 

by SFSP. 
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We dr?w nothing conclusive from che fact chat some 

communications occurred between SPT and SFSP, and that some 

changes m SPT employment occurred. The timing and content of 

che communications and nature cf SPT's changes i n employment do 

not meet che establis'ned standard f o r t h i s proceeding, or f o r 

thac matter, even che unions' alternacive standard. The evidence 

i s persuaaive chat SFT's cost-euccing actions during the relevant 

period were in keeping with ics needs and consistent w i t h those 

of other Class I c a r r i e r s . The unions have f a i l e d to bo l s t e r 

t h e i r case by any substantive findings from the communications 

and the employment changes themselves. We have not seen any 

r e l i a b l e evidence thac che actions caken by SPT were ordered by 

SFSP, or that SFSP was c o n t r o l l i n g SPT's decisions at the time. 

Employees (as a class) were provided an opportunity t o 

present persuasive evidence on the relevant issue, that i s , 

whether, during the pendency of the voting t r u s t , SFSP exercised 

unlawful control of SPT so as co a f f e c t i t s labor p o l i c y . They 

have f a i l e d to do so. We are unpersuaded by the i m p l i c a t i o n i n 

t h e i r pleadings that t h i s was an impossible burden and thus that 

the ICC's words should not be caken l i t e r a l l y . The language used 

i n the e a r l i e r decision w.̂3 c a r e f u l l y chosen co frame the issue 

i n a manner appropriate to the unique circumstances of whether 

labor conditions should be imposed on a f a i l e d merger where any 

changes i n employment were presumably made pursuant t o e x i s t i n g 

c o l l e c t i v e bargaining agreements. The burden imposed was not 

insurmountable. Written materials are not the only way the 

employees could have met the established burden. Depositions 

could have been taken from managerial personnel who worked f o r 

SFSP, Santa Fe, and SPT at the time to e l i c i t testimony showing 

improper influence of SPT's labor p o l i c y . Such statements, i f 

not wholly supporti'--•, might have been bolstered by 

circ u m s t a n t i a l evidence such as a clear showing that SPT was 

acting contrary t o i t s own s e l f - i n t e r e s t i n the job cuts i t made 
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and thus must have beer acting under the d i r e c t i o n of an outside 

influence. 

Moreover, the unions have not s a t i s f i e d the b'urden under 

even t h e i r own standard. The dates of the communications c i t e d 

by the unions as the basis f o r t h e i r case do net create a l o g i c a l 

cause-and-effeet r e l a t i o n s h i p with the actions complained of; 

many of the job actions occurred p r i o r to the communications, and 

i n some instances, employment actually increased a f t e r the c i t e d 

correspondence.-^ In addition, SPT's responses do not contain 

any impl i c a t i o n that i t considered i t s e l f under SFSP's c o n t r o l . 

While the unions r e l y heavily on the evidence of relevant force 

reductions, the timing of the communications and t.he operating 

changes uggests no cause-and-effeet re l a t i o n s h i p . 

The unions' evidence and argument also ignore the need f o r 

cos t - c u t t i n g as a necessary part of management's job, no less so 

during the pendency of a merger proceeding. With or without ICC 

approval of the merger, SPT reasonably should have taken steps to 

assure i t s v i a b i l i t y ; i t would either merge with Santa Fe or have 

to f i n d another d i s p o s i t i o n to allow d i s s o l u t i o n of the voting 

t r u s t . 

With regard to Tu, she has not shown any causal connection 

between the communications between SPT and SFP and her furlough 

from employment by PFE. The communications between SPT and SFP 

occurred i n July 1985. A report prepared i n June 1985 by T. D. 

Tu c i t e s documents, including v e r i f i e d statements 
submitted with the merger application and press releases prepared 
f o r use during the pendency of che proceeding, to demonstrate 
unlawful c o n t r o l . She f a i l s to recognize that, i n seeking 
approval of a merger, applicants must demonstrate the expected 
e f f e c t of the transaction on employees, as well as the 
anticipated .savings which i n part lead t o the public benefits of 
t i transaction. Such required evidentiary submissions cannot 
l o g i c a l l y be used to demonstrate undesirable communications or 
unlawful c o n t r o l . Press releases were presumably prepared t o 
inform the public about the nature of the presentation l a w f u l l y 
submitted to che ICC. 
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Ellen, General Manager of ?FE, e n t i t l e d "The Future of the 

Perishable Business and PFE" the Report) (which was put i n t o the 

record by both SPT and Tu), shows tnat SPT was a c t i v e l y 

considering che disposicion of PFE for independent business 

reasons before che July communications between SPT and SFP. The 

Report makes clear that by 1982, as a re s u l t of che deregulation 

that occurred a f t e r che Scaggers Acc of 1980 was enacted, PFE w-s 

confronted with serious s t r u c t u r a l problems i n the perishable.-: 

business. At that time, PFE employed approximately 500 persons 

to service an ur j r - u t i l i z e d f l e e t of 5,000 r e f r i g e r a t e d f r e i g h t 

ears. By May 1935, PFE had reduced employment t o 250 persons and 

was handling the same volume ot business i t had i n 1982. The 

Report describes various actempcs chat v;e:e made between 1982 and 

1985 to make PFE stable and p r o f i t a b l e , taut by 1985 PFE could not 

provide service at less than the cost to produce that service. 

Thua, by June 1985, SPT had already concluded that PFE was not a 

viable enterprise and was considering actions to reduce the cash 

drain at PFE well before the communications between SPT and SFP 

i n July 1985. A f t e r analyzing ite; options, SPT decided t o 

eliminate PFE as a separate e n t i t y and f o l d back i t s remaining 

operations i n t o SPT. As a result of t h i s decision, Tu was l a i d 

o f f , along with several other employees, i n August 1985. We 

conclude that T'u was l a i d o f f because of the need to eliminate 

losses at PFE and that SPT's actions with respect to PFE would 

have occurred even i f there had been no proposed merger. 

Therefore, Tu would not be e n t i t l e d to employee p r o t e c t i v e 

benefits even i f she were considered to be an employee of SPT. 

The unions and Tu have not presented evidence s u f f i c i e n t to 

l i n k SPT's c o s t - c u t t i n g measures to dire c t i o n s from SFSP t o 

enable us to conclude that SFSP and SPT v i o l a t e d the ICA or the 

conditions of the ICC's voting t r u s t that SPT continue to operate 

independently of SFSP during the pendency of the merger 

proceeding before the ICC. Accordingly, t h e i r recjuests f o r us t o 
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exercise our general dis'^retionary conditioning power to impose 

employee protective conditions w i l l be denied. 

This action w i l l not s i g n i f i c a n t l y affect e i t h e r the q u a l i t y 

of the human environment or the conservation of energy resources. 

I t i s ordered: 

1. The request of BMWE and lAMAW for employee protective 

conditions i n t h i s proceeding i s denied. 

2. The request of Sieu Mei Tu for employee protective 

conditions i n t h i s proceading i s denied. 

3. This proceeding i s discontinued. 

4. This decision i s e f f e c t i v e on i t s date of service. 

By the Board, Chairman Morgan, Vice Chairman Simmons, and 

Commissioner Owen. . 

Vernon A. Williams 
Secretary 
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Finance Docket No. 30400 (Sub-No. 21) 
SANTA FE SOUTHERN PACIFIC CORPORATION — CONTROL — 

SOUTHERN PACIFIC TRANSPORTATION CONPANY 

Decided: December 3, 1992 

By decision served June 18, 1992, the Coaaission reopened 
this proceeding and established a procedural schedule to give 
eaployees of the Southem Pacific Transportation Coapany (SPT) an 
opportunity to deaonstrate that they vere adversely affected as a 
direct consequence of actions taken or orders issued by the Santa 
Fe Southem Pacific Corporation (SFSP) in conteaplation of the 
proposed aerger of The Atchison, Topeica and Santa Fe Railvay 
Coapany and SPT.̂  Discovery aatters were subsequently referred 
to the Office of Hearings, and the procedural schedule has been 
aodified several tines to accoaaodate thea. 

Urging that they are injured parties, Sieu Mei Tu, a foraer 
eaployee of Pacific Fruit Express (PFE), and her husband Joseph 
Tu (collectively, Tu) aoved to coapel the production of 
docuaents froa SPT and SFSP. SPT and SFSP objected. On 
Noveaber 9, 1992, the Chief Adainistratlve Lav Judge (CAU) 
issued an order granting production of certain of these 
docuaents, but only as they related to PFE. Only one of the ten 
production requests approved by the CALJ vas aade applicable to 
SFSf since i t had othervise conplied vith the CAL7*s liaited 
production requireaents. On Noveaber 13, 1992, SPT appealed the 
CALT's decision. Tu replied. 

SPT's appeal i s taken pursuant to 49 CFR 1011.7(b)(1). 
Under this section, the Chairaan acts on appe»l£. These appeals 
are not favored; they aay be granted only exceptional 
circuBstances to correct a clear error of judgaent or to prevent 
aanifest injustice. 

SPT argues that the CALT's order: (1) i s contrary to 
precedent because i t has been established that Tu's foraer 
eaployer i s not a carrier subject to this Coaaission's 
jurisdiction and as a consequence Tu i s not a proper party; 
(2) is inconsistent witli the Coaaission reopening decision 
because i t precluded eaployees froa pursuing individual claias at 
this tiae; and (3) violates the doctrines of res judicata and 
collateral estoppel because Tu's claias have previously been 
litigated. 

* The proposed aerger vas denied in Santa Fe Southern 
Pacific Core.—Control—SPT Co.. 2 I.C.C.2d 709 (1986) 
reconsideration denied. 3 I.C.C.2d 926 (1987). Thereafter, in 
Railwav Labor Executives' Assn. v. ICC. 924 F.2d 961 (9th Cir. 
1991), the court deterained that this Coaaission possessed 
discretionary conditioning authority under 49 U.S.C. 11344(c) to 
"impose conditions governing the transaction" vith respect to 
labor protection for adversely affected eaployees. I t reaanded 
the case for the Coaaission to deteraine vhether to exercise that 
discretionary authority, and in response this proceeding vas 
reopened. 
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The CAU expressed reservations as to the propriety of Tu's 
participation in this proceeding. Siailarly, he questioned the 
breadth of the discovery request. He opined that there vas soae 
color to the arguaent that Tu vas a railroad eaployee and that 
her discharge froa PFE appeared aore attribut.ible to aarket 
forces than the aborted aerger. He nevertheless concluded that 
he vas not in a position to aake causative findings. SPT's 
appeal does not deaonstrate that the CALJ coaaitted a clear error 
of judgaent in peraitting Tu's continued participation. Nor does 
there appear to be aanifest injustice arising froa the CALI's 
order, particularly in viev of SFSP's cooperation. Accordingly, 
SPT's appeal v i l l be denied, and xnstead i t v i l l be directed to 
respond expeditiously to the Noveab. r 9 production decision. 

Counsel for Tu i s reainded that in reopening this 
proceeding, the Coaaission specifically stated that i t did not 
seek at this tiae, nor vould i t consider, individual claias. 
Only i f ''t vere to find that eaployees vere adversely affected as 
a consequence of actions taken in conteaplation of aerger fe.q. 
through actions or orders issued by SFSP vhich aay have affected 
SPT operations and vork-related assignaents) vould i t address the 
issue of relief. At that tiae the Coaaission v i l l consider Tu's 
personal stateaent and the arguaents raised by SPT against Tu's 
participation here. 

On Noveaber 25, 1992, the Brotherhocd of Maintenance of Way 
Employes and Intemational Association of Machinists and 
Aerospace Workers petitioned to ev̂ ««nd the December 7, 1992 due 
date for fi l i n g opening stateaents oi evidence and argument. In 
support they refer to the pendency of the instant appeal, and 
SPT's unanticipated failure by Noveaber 24, 1992 to locate and 
aake available certain docuaents. They alternatively seek an 
extension of the fili n g date through Deceaber 15, 1992, or an 
indefinite extension pending resolution of the instant appeal. 
SFSP replied. The filing date v i l l be extended to perait the 
completion of discovery. 

This action v i l l not significantly affect either the quality 
of the huaan environaent or conservation of energy resources. 

I t i s ordered; 

1. The appeal of the November 9, 1992 decision i s denied; 
SPT shall respond expeditiously to i t s terms. 

2. I n i t i a l statements of evidence and arguaent shall be 
filed by ."teceaber 18, 1992; replies shall be filed by January 18, 
1993; and rebuttal shall be filed by February 8, 1993. 

3. This decision i s effective on i t s service date 

By^JBle Coamission, EdwardAT. Philbin^/Cha^ri 

"tf^l^ - ^ - L . ^^^^ Sidney L. Strickland, Jr. 

'l-™*!!^^*!'' ^ secretary 

/ 
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OH NOV 2-n 1992 

INTERSTATE COMMERCE COMMISSION 

SUPPLEMENTAL ORDER 

Finance Docket No. 30400 (Sub-No. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL— SOUTHERN PACIFIC TRANSPORTATION COMPANY 

In an order served October 28, 1997, subject to certain 
contingencies, the following procedural schedule was adopted: 

^ =^tateinents of evidance and argur'.ents of former 
employees of Southt>rn Pa c i f i c Transportation Company 
(SPT) or their representatives are due on or before 
December 7, 1992; 

Reply statements of evidence and arguments are due on 
or before January 8, 1993; and 

Rebuttal statements of evidence and arguments are due 
on or before January 29, 1993. 

The parties are instructed that the above f i l i n g dates are 
to be observed. 

A There i s a question whether one participant herein, Sieu Mei 
W TU i s a proper party. Tu worked for P a c i f i c F r u i t Express 

company (PFE), which was owned by SPT. In a separate order 
se??e3 Novemb4r 9, 1992, SPT was directed to search i t s records 
for information which ray lead to the production of relevant 
evIdiSce concerning the Operational relationship between PFE and 
SPT. The November 9, 1992 order i s being appealed by SPT to the 
entire Commission. 

By ^ ^ i ^ V ^ ^ ^ ^ m i n i s t r a t i v e Law Judge, on the 16th day 

of November, 1992. 

fg»*TA . Sidney L. Strickland 
•ffr^s. — S e c r e t a r y 
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MOV/ "Z-Ô  l'\Sv 

Interstate Commerce Commission 
' Office of the Secretary 

Service of Process 

Listing of A l l Parties Served 

Docket No. 

Total Number Served Embraced Cases 

Regional Office(s) served: • E • C • W 1 

I c e r t i f y that on the Service Date noted above, a copy of the attached 

^ Entire Commission 
M Employee Board 
• Unopposed Notice (NH) 

" • C e r t i f i c a t e , Permit, License 
• Secretary 
[^ecision/notice was served on the individuals named below: 

• Director 
• Name Change 
• Commissioner 

Administrative Law Judge 
• Other 

1, V4.,^tKrt 
Scheduling Clerk Date 

Individuals Served: 

FD030400/0021/ 495 SCSS POR 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 
SOUTHERN PACIFIC BLDG 
ONE MARKET PLAZA., SUITE 846 
SAN FRANCISCO CA 94105-1001 

FD030400/0021/ 142647 SCSS APR 
ADRIAN L. STEEL, JR. 
MAYER BROWN & PLATT 
2000 PENNSYLVANIA AVENUE, N. W. 
WASHINGTON DC 20006 

FD030400/002V 
E. R. STRAATI;MA 
P. O. BOX 214 
FALSOM CA 95630-0214 

11C619 SCSS POR 

L ICC 1042 (8/92) 



d«rvic« Date 

Docket Ntimber 

f̂ D - So Hon 

FD030400/0021/ 
SIEU MEI TU 
1697 HICKORY AVE. 
SAN LEANDRO CA 94579 

144512 SCSS Vrs 

FD030400/0021/ 
GUY VITiiLLO 
17 00 EAST GOLF 
SCHAUMBURG I L 

12100 SCSS POR 

RD 
60173-5860 

FO030400/0021/ 
RICHARD E. WEICHER 
ATCHISON, TOPEKA SANTA FE 
1700 EAST GOLF ROAD 
SCHAUMBURG I L 60173 

6830 SCSS POR 

FD030400/0021/ 
DENNIS W. WILSON 
1700 EAST GOLF ROAD 
SCHAUMBURG I L 60173-5853 

131454 SCSS POR 



Service Date 

Docket Nuaber 

FD030400/0021/ 19407 SCSS POR 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS 
25 LOUISIANA AVENUE, NW 
WASHINGTON DC 20001-2130 

FD030400/0021/ 107396 SCSS VIS 
CHARLES KONG 
1017 BROWN STREET 
BAKERSFIELD CA 93305-4741 

FD030400/0021/ 144535 SCSS PRP 
LEE J KUBBY 
BOX 60485 
SUNNYVALE CA 94086 

FD030400/0021/ 144531 SCSS PRP 
WM G MAHONEY 
SUIE 210 
1050 SEVENTEENTH ST NW 
WASHINGTON DC 20036 

FD030400/0021/ 115803 SCSS POR 
RIO GRANDE INDUSTRIES, INC. ET AL 
SOUTHERN PACIFIC BLDG. 
ONE MARKET PLAZA 
SAN FRANCISCO CA 94105 

FD030400/0021/ 91343 SCSS APP 
SANTA FE SOUTHERN PACIFIC CORP 
1700 EAST GOLF ROAD 
SCHAUMBURG I L 60173-5560 

FD030400/0021/ 147192 SCSS POR 
R G SNYDER 
1 NARKET PLAZA RM B24 
SAN FRANCISCO CA 94105 



I 

Service Date 

MCAf Z.G2 ( S ^ ^ 

Docket Number 

FD030400/0021/ 2190 SCSS POR 
THE ATCHISON, TOPEKA & SANTA FE RWY CO, 
17 00 EAST GOLF ROAD 
SCHAUMBURG I L 60173-5860 

FD030400/0021/ 143073 SCSS POR 
WAYNE M BOLIO 
SOUTHERN PACIFIC BLDG 
ONE MARKET PLAZA, STE. 837 
SAN FRANCISCO CA 94105-1001 

FD030400/0021/ 7586 SCSS POR 
JOHN O'B. CLARKE, JR. 
SUITE 210 
1050 SEVENTEENTH STREET, NW 
WASHINGTON DC 20036-5503 

( 
I I 

W^ 
TWm 

FD030400/0021/ 93533 SCSS PRP 
RICHARD S EDELMAN 
SUITE 210 
1050 17TH STREET., N.W. 
WASHINGTON DC 20036-5503 

FD030400/0021/ yB725 SCSS POR 
DONALD F GRIFFIN 
SUITE 210 
1050 - 17TH STREET., N.W. 
WASHINGTON DC 20036-5503 

FD030400/0021/ 7818 SCSS PRP 
HIGHSAW & MAHONEY, P. C. 
SUITE 210 
1050 17TH STREET, N. W. 
WASHINGTON DC 20036-5503 

FD030400/0021/ 138617 SCSS PGR 
INTERNATIONAL ASSOC OF MACHINISTS 
1300 CONNECTICUT AVE., N.W. 
MASHINGTON DC 20036 
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OH 

INTERSTATE COMMERCE COMMISSION 

ORDER 

Finance Docket No. 30400 (8ub-No. 21) 

SANTA FE SOOTHERK PACIFIC CORPORATION — 
CONTROL— SOUTHERN PACIFIC TRANSPORTATION COMPANY 

A telephone conference was held on November 4, 1992, 
respecting fmStion to compel discovery ^^^-^^^^3^,-^,^^ 
suDDlemented by a second pleading dated October 30, 1992. TU 
le S k s ? h e documents described in the appendix hereto. 

Southern Pacific Transportation Company (SPT) and Santa Fe 
<.onth!?n P a c i f i l corporatioS (Santa Fe) oppose the Tu motion upon 
? h f g J o u n r ^ i a f i f S overbroad In j - ^ / ? ^ , - ^ / , ^ ? ^ ^ / ^ 

' ^ l 7 l ? . i L ' l V r e i l X s bSen'rejected ^ ^ ^ ^ ^ ^ ^ ^ f ^ - i 3 ^ : r ' ' 
Thev also say that Tu i s not representative of a class ot 
emplo^els and that she i s not entitled to an individual 
adjudication at this time. 

in my opinion, the sought discovery i s overbroad. However, 
I believe! without deciding, that here i s some color to the 
ircuments of Tu that she was a railroad employee. Also, her 
cS i m ?o? lanta Fe merger related employment P'-'=^«^^^°\^ 
b e l i diclded in the context of the Interstate Commerce Act (ICA). 

The cause of her discharge from PFE, based upon other non-

I am not in a position to make causative findings. 

F i n a l l v Tu may be one of a kind. She may appear here in a 
represenJiti^e sense in that she was the only e ^ P ^ ^ ^ ^ f f ^ 
c!ass with a particular seniority date. No one else in her 
category may exist. 



F. D. No. 30400 (Sub-No. 21) 

Tn the circumstances presented, the parties s h a l l Provide 

requirement.) 

in a l l other respects, the motion of Tu is denied. 

By P22I S. cross, Chief Administrative Law Judge on the 4th^ 
day of Novemher, 1992. 

. J Secretary 

- 2 -



F.D. No. 30400 (Sub-No. 21) 

APPENDIX 

(1) All documents produced to the plaintiffs in KiailS v. 
Santa Fe Southerp Pacific Corp. g£ ai* 

(2) Minutes of a l l meetings attended by SPTC, ATSF, 
and/or SPSF CORP. wherein any discussion took place 
concerning the proposed merger between ATSF and SPTC. 

(3) All editions of the -qnnthern Pacific UPdatg> from 
January 1, 1980 to December 31, 1989. 

(4) Document entitled "The luture of the Perishable 
Business and PFE" and a l l exhibits and addenda thereto 
prepared by Thomas D. Ellen, Vice President & General 
Manager, on or about June 7, 1985. 

(5) All memorand a, minutes, notjs, regarding personnel 
to be moved to bx̂ TC offices fro.i PFE, of a l l meetings 
held wherein said subject was discussed from January 1, 
1981 to October 30, 1985. 

(6) All memos from E. E. C];.rk to T. D. Ellen from 
January l , 1985 to October 30, 1985. 

(1) Minutes of a l l special and regular Board of 
iirectors meetings of PFE from January 1, 1981 to October 
30, 1985. 

(8) Document from T. D. Ellen to D. K. McNear and D. M. 
Mohan dated April 2, 1984. 

(9) Memorandum to T. R. Ashton, from T. C. Wilson, Re: 
SP's Revenue Estimation Process w/P& L implications 
received by T. D. Ellen on or about June 29, 1984. 

(10) All documents produced to any other party to these 
proceedings. 



i I n terstate Commerce Commission 
Office of the Secretary 

Service of Process 

L i s t i n g of A l l Parties Served 

Service Date 

Docket No. 

Total Number Served 

XI 
Embraced Cases 

Regional Office(s) served: • E • C • w 

I c e r t i f y that on the Service Date noted above, a copy of the attached 

Entire Commission • 
Employee Board • 
Unopposed Notice (NH) • 
C e r t i f i c a t e , Permit, License ^ST 
Secretary 

Director 
Name Change 
Commissioner 
Administrative Law Judge 
Other 

decision/notice was served on the individuals named below: 

Scheduling Clerk » Date 

Individuals Served: 

FDU3()4U() UU21 14264/ SC 3 -. APR 
ADRIAN L. STEEL, JR. 
MAYER BROWN N PLATT 
200U PENNSYLVANIA AVENUE, N. W. 
WASHINGTON DC 20 0 06 

FD03U4UU/UU21/ 
E. R. STRAATSMA 
P. O. BOX 214 
FALSOM CA 95630-0214 

FDU3U4U0/0U21 '• Z' 
SIEU MEI TU 
1697 HICKORY AVi:. 
SAN LEANDRO CA 9 4579 

116619 SCSS POR 

'1512 SCSS VIS 

ICC 1042 (8/92) 



Service Date 

Docket Number 

FDO30400'0021/ 2190 SCSS POR 
THE ATCHISON, TOPEKA \ SANTA FE RWY CO, 
1700 EAST GOLF ROAD 
SCHALMBLRG I L 60173-5860 

FD()30400/0U21 / 143073 SCSS POR 
WAY.NE M BOL TO 
SOUTHERN PACIPTC BLDG 
ONE .MARKET PL \ZA, STE. H37 
SAN FRANCISC'J CA 94105-1001 

FD03U4()U 0021/ 7586 SCSS POR 
JOHN O'B. CLARKE, JR. 
SUITE 210 
1050 SEVENTEENTH STREET, NW 
WASHINGTON DC 20036-5503 

FD030400/0021/ 93533 SCSS PRP 
RICHARD S EDELMAN 
SUITE 210 
1050 17TH STREET., N.W. 
WASHINGTON DC 20036-5503 

FD030400/0021/ 98725 SCSS POR 
DONALD F GRIFFIN 
SUITE 210 
1050 - 17TH STREET., N.W. 
WASHINGTON DC 20036-5503 

FD03040U/0021 / 7818 SCSS PRP 
HIGHSAW 6, .MAHONEY, P. C. 
SUITE 210 
1050 17TH STREET, N. W. 
WASHINGTON DC 20036-5503 

; FD030400/0021/ 138617 SCSS POR 
i INTERNATIONAL ASSOC OF MACHINISTS 
' 1300 CONNECTICUT AVE., N.W. 

WASHINGTON DC 2 00 36 



Service Date 

Docket Number 

FD03U400.0021. ]v,4„7 SCSS POR 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS 
2 5 LOUISl.\NA AVENUE, \W '•^^'^^'ItRS 
WASHINGTON DC 20001-2130 

FD03040(),UU21, l u / . i ^ b SCSS VIS 
CHARLES KONG 
1017 BROWN STREET 
BAKERSFIELD CA 93305-474J 

FD030400 0021/ 144535 SCSS PRP 
LCE J KUBBY 
BOX 60485 
SUNNYVALE CA 940H6 

FD030400/0021/ 144531 SCSS PRP 
WM G MAHONEY 
SUIE 210 
1050 SEVENTEENTH ST NW 
WASHINGTON DC 200 3 6 

FD030400 0021/ 115903 g^SS POR 
RIO GRANDE INDUSTRIES, INC. ET Ar 
SOUTHERN PACIFIC BLDG. 
ONE MARKET PLAZA 
SAN FRANCISCO CA 94105 

FD0304U0/0021/ 91343 scSS APP 
SANTA FE SOUTHERN PACIFIC CORP 
170 0 EAST GOLF ROAD 
SCHAUMBURG IL 6 0173-5560 

FD030400.0021/ 495 gcss POR 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 
SOUTHERN PACIFIC BLDG LUNFAWY 

ONE MARKET PLAZA., SUITE 846 
SAN FRANCISCO CA 94105-1001 



Service Date 

Docket Number 

FDO3040 0 0021' 
GUY VITELLO 
17 00 EAST GOLF RD 
SCHAUMBURG I L 60173-5860 

12100 SCSS POR 

FD030400/0021/ 
RICHARD E. WE I CHER 
ATCHISON, TOPEKA SANTA FE 
1700 EAST GOLF ROAH 
SCHAUMBURG I L 60173 

68 3 0 SCSS POR 

FDO30400 0021/ 
DENNIS W. WILSON 
1700 EAST GOLF ROAD 
SCHAUMBURG I L 60173-5853 

131454 SCSS POR 
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OH 

SEPV'CE DATE 

OCT 2 8 1992 
INTERSTATE COMMERCE COMMISSION 

ORDER 

Finance Docket No. 30400 (Sub-No. 21) 

SANTA PB SOUTHERN PACIFIC CORPORATION — 
CONTRoi^- SOUTHERN PACIFIC TRANSPORTATION COMPANY 

pursuant to a telephone confere ̂ e held on October 21, 1992, 
the fouSwing procedural schedule is established: 

southern Pacific Transportation Company ("SFT") shall 
A I-O BSSE/^AMAW" F i r s t Set of Interrogatories and Informal 

Rl^SeS? f'lr^^odJc'^^on of^Docume on or before November 16, 1992; 

2. Statements of evidence and "g^r^^'Jn^L'bS^SJe^SSSSJ of the SPT or t h e i r representatives are due on or before December 
7, 1992; 

3. Reply statements of evidence and arguments are due on or 
before January 8, 1993; and 

4. Rebuttal statements of evidence and arguments are due on or 
before January 29, 1993. 

*. vv,=.*- CDT f u l i v responds to BMWE's and lAMAWs 

same. 
Tssues re l a t i n g to the pendinr discovery by Sieu Mei Tu and 

T «or,i 7 Tu are severed from the instant proceeding. Parties 

ceedinq^or otherw""* 

. ^ • ' . ^ ^ ^ ^ C ^ . -aridney L . Strickland, 
• / Secretary / 
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Interstate Commerce Commission 
Office of the Secretary 

Service of Process 

Listing of A l l Parties Served 

Service Date Interstate Commerce Commission 
Office of the Secretary 

Service of Process 

Listing of A l l Parties Served 

Docket No. 

Total Number Served Embraced Cases 

Regional Office(s) served: • E D C • W 

I certify that on the Service Date noted above, a copy of the attached 

T} Entire Commission • Director 
WD Employee Board O Name Change 
^ Unopposed Notice (NH) • Commissioner 
• Certificate, Permit, License M Administrative Law Judge 
• secretary ^ 

e c i s i o n / n o t i c e was served on the i n d i v i d u a l s named below: 

Scheduling C l e r k Date 

I n d i v i d u a l s Served: 

FD0304I"J 0021/ 2190 SCSS POR 
THE ATCHISON, TOPEKA & SANTA FE RWY CO, 
1700 EAST GOLF ROAO 
SCHAUMBURG I L oOJ7;*'^«6U 

FD030400/0021/ 143073 SCSS POR 
WAYNE M BOLIO 
SOUTHERN PACIFIC BLDG 
ONE .MARKET PLAZA, STE. 83 7 
SAN FRANCISCO CA 94105-1001 

FD030400/0021/ 
JOHN O'B. CLARKE, JR. 
SUITE 210 
1050 SEVENTEENTH STREET, NW 
WASHINGTON DC 20036-5503 

7586 SCSS POR 

FD030400/0021/ 
RICHARD S EDEL.MAN 
SUITE 210 
1050 17TH STREET., N.W. 
WASHINGTON DC 20036-5503 

93533 SCSS PRP 

mm 
i c i i b 4 i /8/92) 



service Date 

Docket Number 

FD030400 0021/ 9H725 SCSS POR 
DONALD F GRIFFIN 
SUITE 210 
1050 - 17TH STREET., N.W. 
WASHINGTON DC 20036-550 3 

FD030400/0021/ 78i« SCSS PRP 
HIGHS.AW & MAHONEY, P. C. 
SUITE 210 
105 0 17TH STREET, N. W. 
WASHINGTON DC 20036-5503 

FD030400/0021/ 138617 SCSS POR 
INTERNATION/L ASSOC OF MACHINISTS 
1300 CONNErnCUT AVE., N.W. 
WASHINGTO'. DC 20 0 36 

FD03l'400/0021/ 19407 SCSS POR 
INTEfNATIONAL BROTHERHOOD OF TEAMSTERS 
2 5 LOUISIANA AVENUE, NW 
WASHINGTON DC 20001-2130 

FD030400/0021/ 107396 SCSS VIS 
CHARLES KONG 
,1017 BROWN STREET 
BAKERSFIELD CA 93305-4741 

FD030400/0021/ 144535 SCSS PRP 
LEE J KUBBY 
BOX 60485 
SUNNYVALE CA 94086 

FD030400/0021/ 144531 SCSS PRP 
WM G MAHONEY 
SUIE 210 
1050 SEVENTEENTH ST NW 
WASHINGTON DC 20036 

FD030400/0021/ 115803 SCSS POR 
RIO GRANDE INDUSTRIES, INC. ET AL 
SOUTHERN PACIFIC BLDG. 
ONE MARKET PLAZA 
SAN FRANCISCO CA 94105 



S e r v i c e Date 

Docket Number 

FD030400'0021/ ^1343 SCSS APP 
SANTA FE SOUTHERN PACIFIC CORP 
1700 EAST GOLF ROAD 
SCHAUMBURG IL 6U173-5560 

FD030400/0021/ 495 SCSS POR 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 
SOUTHERN PACIFIC BLDG 
ONE MARKET PLAZA., SUITE 846 
SAN FRANCISCO CA 9410 5-1001 

FD030400'U021/ 142647 SCSS APR 
ADRIAN L. STEEL, JR. 
MAYER BROWN 6. PLATT 
2000 PENNSYLVANIA AVENUE, N. W. 
WASHINGTON DC 20006 

FD030400/0021/ 116619 SCSS POR 
E. R. STRAATSMA 
p. O. BOX 214 
FALSOM CA 95630-0214 

FD030400/0021/ 144512 SCSS VIS 
SIEU MEI TU 
1697 HICKORY AVE. 
SAN LEANDRO CA 94579 

FD030400/0021/ 12100 SCSS POR 
GUY VITELLO 
17 00 EAST GOLF RD 
SCHAUMBURG TL 60173-5860 

FD0304U0/0021/ ^^^^^ SCSS POR 
RICHARD E. WEIGHER 
ATCHISON, TOPEKA SANTA FE 
1700 EAST GOLF ROAD 
SCHAUMBURG I L 60173 

FD030400/0021/ 131454 SCSS POR 
DENNIS W. WILSON 
17 00 EAST GOLF ROAD 
SCHAUMBURG I L 60173-5853 



Service Date 

Docket Number 

'RTATi 
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OH 
INTERSTATE COMMERCE COMMISSION 

ORDER 

Finance Docket No. 30400 (Sub-No. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION 
—CONTROL— 

SOUTHERN PACIFIC TRANSPORTATION COMPANY 

T.-ie date f o r the f i l i n g of opening statements i s extended 

past October 19, 1992 t o a date t o be f i x e d . A conference c a l l 

i s set f o r October 21, 1992. 

By Paul S. Cross, Chief A d m i n i n i s t r a t i v e Law Judge, on 
October 19, 1992. 

SidrVy L. S t r i c k l a n d , J 
Secretary 

(SEAL) 



INTERSTATE COMMERCE COMMISSION 
WASHINGTON, OC 2(y'>3-00001 

OFFICIAL BUSINESS 
PENALTY FOR PRIVATE USE $300 

FIRST CLASS MAIL 
POSTAGE AND FEES PAID 

INTERSTATE COMMERCE COMMISSIC 
PERMIT G ^ 



Interstate Commerce Commission 
Office of the Secretary 

Service of Process 

Listing of All Parties Served 

Service Date 

Q c ^ -Z-O lS*T^ 

Interstate Commerce Commission 
Office of the Secretary 

Service of Process 

Listing of All Parties Served 
Docket No. 

Total Number Served . 

11 
Embraced Cases 

Regional Office(s) served: • E • C • W 
I certify that on the Service Date notei above, a copy of the attached 

• Entire Commission 
• Employee Board 
• Unopposed Notice (NH) 
• Certificate, Permit, License 
• Secretary 

• Director 
• Name Change 
• Commissioner 
;8r Administrative Law Judge 
• Other 

decision/notice was served on the individuals named below: 

Scheduling Clerk Date 

Individuals Served: 

I u 4 

tcc 1042 (8/92) 



FD030400/0021/ 142647 SCSS 
ADRIAN L. STEEL, JR. 
MAYER BROWN & PLATT 
.•2000'PENNSYLVANIA AVENUE, N. W. 
WASHINGTON DC 20006 

FD030400/0021/ 138617 SCSS 
INTERNATIONAL ASSOC OF MACHINISTS 
1300 CONNECTICUT AVE., N.W. 
WASHINGTON DC 20036 

FD030400/0021/ 6830 SCSS 
RICHARD E. WEIGHER 
ATCHISON, TOPEKA SANTA FE 
1700 EAST GOLF ROAD 
SCHAUMBURG I L 601/3 

FD030400/0021/ 144535 SCSS 
LEE J KUBBY 
BOX 60485 
SUNNYVALE CA 94086 

FD030400/0021/ 115803 SCSS 
RIO GRANDE INDUSTRIES, INC. ET AL 
SOUTHERN PACIFIC BLDG. 
ONE MARKET PLAZA 
SAN FRANCISCO CA 94105 

FD030400/0021/ 19407 SCSS 
INTERN-i^TIONAL BROTHERHOOD OF TEAMSTERS 
25 LOUISIANA AVENUE, NW 
WASHINGTON DC 20001-2130 

FD030400/0021/ 7818 SCSS 
HIGHSAW & MAHONEY, P. C. 
SUITE 210 
1050 17TH STREET, N. W. 
WASHINGTON DC 20036-5503 



JOHN O'B. CLARKE, JR. 
SUITE 210 
1050 SEVENTEENTH STREET, NW 
WASHINGTON DC 20036-5503 

FD030400/0021/ 93533 SCSS 
RICHARD S EDELMAN 
SUITE 210 
1050 17TH STREET., N.W. 
WASHINGTON DC 20036-5503 

FD030400/0021/ 98725 SCSS 
# DONALD F GRIFFIN 

SUITE 210 
1050 - 17TH STREET., N.W. 
WASHINGTON DC 20036-5503 

• 

FD030400/0021/ 91343 SCSS 
SANTA FE SOUTHERN PACIFIC CORP 
17 00 EAST GOLF ROAD 
SCHAUMBURG I L 60173-5560 

FD030400/0021/ 131454 SCSS 
DENNIS W. WILSON 
1700 EAST GOLF ROAD 

• 

SCHAUMBURG I L 60173-5853 

m FD030400/0021/ 2190 SCSS 

m THE ATCHISON, TOPEKA & SANTA FE RWY CO, 
1700 EAST GOLF ROAD 
SCHAUMBURG I L 60173-5860 

FD030400/0021/ 12100 SCSS 
GUY VITELLO 
1700 EAST GOLF RD 
SCHAUMBURG I L 60173-5860 

• • -

FD030400/0021/ 495 SCSS 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 
SOUTHERN PACIFIC BLDG 



FD0.4'J400/0021/ 116619 SCSS 
E. R. STRAATSMA 
P. O. BOX 214 
FALSCM CA 95630-0214 

FD030400/0021/ "144512 SCSS 
SIEU MEI TU 
1697 HICKORY AVE. 
SAN LEANDRO CA 94579 

FD030400/0021/ •107396 SCSS 
CHARLES KONG 
1017 BROWN STREET 
BAKERSFIELD CA 93305-4741 

mmm 
Wl 
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OH INTERSTATE COMMERCE COMMISSION 

ORDER 

SERVICE DATE 

• SEP 1 0 !992 

Finance Docket No. 30400 (Sub-No. 21) 

SANTA FB SOUTHERN PACIFIC CORPORATION 
—CONTKOL— 

SOUTHERN PACIFIC TRANSPORTATION COMPANY 

i n a decision served August 4, 1992, a procedural schedule 
established i n a decision served June 18, 1992 was vacated and at 
the same time t h i s proceeding was assigned to the Office of 
Hearings f o r the purpose of assisting the opposing parties 
through the process of responding t o interrogatories and 
informal document requests. Even though discovery i s continuing, 
i n a l e t t e r dated September 4, 1992, the parties agree that 
before discovery is f i n a l l y completed, establishment of a new 
procedural schedule i s appropriate. Therefore, a schedule which 
tracks the time intervals set i n the June 12, 1992 decision i s 
imposed i n accordance with the September 4, 1992 agreement of the 
parties. 

The following f i l i n g dates are set: 

October 19, 1992 

November 18, 1992 — 

December 8, 1992 

Bvideoce and argrment of 
forff'Sir employees of the 
Southem Pacific 
Transportation Company ("SPT") 
or their representatives due. 

Reply evidence and argument 
due. 

Rebuttal evidence and argument 
due. 

By Paul S. Cross, chiefAdministrative Law Judge on 
September 4, 1992. "̂^ 

FL^F 
Sidney L. Strickland, 

Secretary 
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r Interstate Commerce Commission 
Office of the Secretary 

Service of Process 

Listing of A l l Parties Served 

Total Nxunber Served 

Service Date 

S£P IO. i° iSZ 
Docket No. 

Embraced Cases 

Regional Office(s) served: • E • C • w 

I certify that on the Service Date noted above, a copy of the attached 

Entire Commission 
Employee Board 
Unopposed Notice (NH) 

• Certificate, Permit, License 
• Secretary 

• Director 
• Name Change 
• Commissioner 
)9t Administrative Law Judge 
• Other 

ecision/notice was seirved on the individuals named below: 

Scheduling Clerk 
Sep >0, fSS^ 

Date 

Individuals Served: 

ICC 1042 (2/92) 



*FD0^04D0/0021/ 138617 SCSS 
INTERNATIONAL ASSOC OF MACHINISTS • 
1300 CONNECTICUT AVE., N.W. 
WASHINGTON DC 20036 

FD030400/0021/ 6830 SCSS 
RICHARD E. WEIGHER 
ATCHISON, TOPEKA SANTA FE 
1700 EAST GOLF ROAD 
SCHAUMBURG IL 60173 

• FD030400/0021/ 144535 SCSS 
LEE J KUBBY 
BOX 60485 
SUNNYVALE CA 94086 

• 

FD030400/G021/ 115803 SCSS 
RIO GRANDE INDUSTRIES, INC. ET AL 
SOUTHERN PACIFIC BLDG. 
ONE MARKET PIAZA 
SAN FRANCISCl CA 94105 

FD030400/0021/ 19407 SCSS 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS 
25 LOUISIANA AVENUE, NW 

• 
WASHINGTON DC 20001-2130 

• FD030400/0021/ 7586 SCSS 
JOHN O'B. CLARKE, JR. 
SUITE 210 
1050 SEVENTEENTH STREET, NW 
WASHINGTON DC 20036-5503 

'^i^mi^^^Km 

FD030400/0021/ 7818 SCSS 
HIGHSAW & MAHONEY, P. C. 
SUITE 210 
1050 17TH STREET, N. W. 
WASHINGTON DC 20036-5503 

FD030400/0021/ 98725 SCSS 



SUITE 210 
1050 - 17TH STREET., N.W. 
WASHINGTON DC 20036-5503 

FD030400/0021/ 91343 SCSS 
SANTA FE SOUTHERN PACIFIC CORP 
1700 EAST GOLF ROAD 
SCHAUMBURG IL 60173-5560 

FD030400/0021 / 131454 SCSS 
DENNIS W. WILSON 
1700 EAST GOLF ROAD 
SCHAUMBURG IL 60173-5853 

FD030400/0021/ 12100 SCSS 
GUY VITELLO 
1700 EAST GOLF RD 
SCHAUMBURG IL 60173-5860 

FD030400/0021/ 2190 SCSS 
THE ATCHISON, TOPEKA & SANTA FE RWY CO, 
1700 EAST GOLF ROAD 
SCHAUMBURG IL 60173-5860 

FD030400/OG21/ 73949 SCSS 
JERONE F DONOHOE 
224 SOUTH MICHIGAN AVENUE 
CHICAGO I L 60604-2507 

FD030400/0021/ 495 SCSS 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 
SOUTHERN PACIFIC BLDG 
ONE MARKET PLAZA., SUITE 846 
SAN FRANCISCO CA 94105-1001 

FD030400/0021/ 116619 SCSS 
E. R. STRAATSMA 
P. O. BOX 214 
FALSOM CA 95630-0214 



FD0304nO/0021/ *144512 SCSS 
SIEU MEI TU 
BOX 60485 
SUNNYVALE CA 94086 

FD030400/0021/ *107396 SCSS 
CHARLES KONG 
1017 BROWN STREET 
BAKERSFIELD CA 93305-4741 
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SERVICE DATE 

SEP 3 1992 
OH 

INTERSTATE COMMERCE COMMISSION 

ORDER 

Finance Docket No. 30400 (Sub-No. 21) 

SANTA FB SOUTHERN PACIFIC CORPORATION — 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

By motion filed August 27. 1992 Santa Fe !*^j;fi*;Corrora
tion fformerlY Santa Fe Southern Pacific Corporation) ("SFP') 
r e ^ e s t s ^ s I u L c e of a protective order to govern the disclosure 
anfSse oi lSnfidential! proprietary or commercially sensitive 
?So?Sation and data that may be produced during discovery or 
o?heSSise diwlged by any party to another during the course of 
?hiI^ioceeding: A reply to the motion of SFP was filed on 
ISgust ?8? 19^2 by «rail labor." A telephone conference with the 
parties then was held August 31, 1992. 

There i s good cause shown for the motion to be granted at 
this time Unrestricted disclosure of confidential, proprietary 
o ? i o ^ e r c i a i J y sensitive infonnation 
serious competitive or commercial injury to the Parties. Issu 
ance o? the requested protective order would ensure that such 
information and data produced by any party m response to a 
i i s c ^ e r i Request or otherwise unless upon further order will be 
SsJd solely for purposes of this proceeding and not for any other 
business oJ c o L S r S a l use. The vequested P ^ f 
also f a c i l i t a t e the prompt and efficient resolution of this 
nroceedinq by minimizing potential discovery disputes. The 
^SSjectHay be revisited at a later date upon appropriate re-
quest. 

This action will not adversely affect either the quality of 
the human environment or conservation of energy resources. 

Tt i s ordered: 

1 The motion for protective order is granted, and the 
Protective Order reproduced in the Appendix to this order is 
adopted as an order of the Commission. 

a. This order i s e l e c t i v e on the date served. 

By the commission, Paul S. Cross, Chief Administi^ative 
Jxxdqe, August 31, 1992. (J, y ' 

\ ^^^^ •-d4^u^e^U>.. 
Sidney L. Strickland, J^i 

" Secretary ^ 
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fPPENDIX 

PP9TECTIVE ORDER 

on the motion of Santa Fe Pacific Corporation (formerly 
<;anta Fe southern Pacific Corporation) ("SFP"), and for the 
ou?oose o? projecting against*^improper use or disclosure of 
ooSidential proprietary or commercially sensitive business 
^ *™!"rin and data obtained or to be obtained by any party or 
pSrsSI'^i^SugS^'d^^cSv:^ or otherwise during the course of this 
proce'iding. 

It i s ordered that: 

1 The term "Proceeding," as used in this Protective 
order shall mean the proceeding of the Interstate Commerce 
?o™i4sion (the "Commission") designated as Finance Docket 
So 304SS (Sub-No 21), as well as any subsequent Commission 
cr;ceed?ng c^ce^Aing the interpretation or application of any 
?Ihnr nrStective conditions imposed by the Commission in connec-
t!on w i S ?he ̂ ;ansaciion(s) at issue in Finance Docket No. 30400 
and a l l related sub-dockets. 

2 This Protective Order shall apply: (a) to a l l docu
ments * inforiJtion and other products of discovery obtained by 
;Sv oirty to^this Proceeding pursuant to discovery requests, 
wSithSrdirected to another party or to a person not a party to 
S i s SJoceHingt and (b) to 111 documents and information con-
SiSed in Jny 2;terials filed with the Interstate Commerce 
cSi:?sstSn (th: -commission") by any party d^^^JJ.SLnrinS 
this Proceeding (including transcripts of oral testimony and 
hearings before the CoBoaission). 

3 Any party or person responding to a discovery request 
may d^igniSJ S: "?onfiSential Information" any "-P-?«,i^"^iS 
Tnn nroduction of documents) or portion thereof that i t in 90oa 
iSith wnSendl contains confidential, proprietary or <̂ o"̂ «rcially 
sSisitiSS information. Except as provided by Paragraph 6 below, 
"?SSfidentiSl information" aS used herein includes a l l such 
del^giatSd response., any copies, extracts, abstracts or summa-
r i e i of such rSsponses, and a l l information contained m or 
obtained from such responses. 

4 Responses to discovery requests (including 
produJ;d in SSponaa to discovery request.) may be designated as 
"c^ f i d e n t i a l Information" in the following manner: 
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Appendix 

(a) Responses or portions of responses to inter
rogatories, written deposition interrogatories, and 
requests for admission may be designated by stamping or 
printing "Confidential" or "Confidential Information 
in the front thereof and, i f only portions of the re
sponse are to be so designated, clearly marking the 
confidential portions. 

(b) Prior to the production of copies to the 
requesting party, documents may be designated by sepa
rating them from other documents and informing the 
requesting party that they are "Confidential Informa
tion " Copies of documents or portions of documents 
produced to the parties may be designated by producing 
such documents in separate containers clearly marked as 
containing "Confidential Information" or stamping Con
fidential" or "Confiden*-.ial Information" on each page 
(and a l l copies thereof) containing "Confidential 
Information" and, i f only portions of a document page 
are to be so designated, clearly marking the confi
dential portions. 

(c) A witness or the attorney for a wit.-ess may 
designate the witness's entire testimony and the tran
script thereof to be treated as "Confidential Informa
tion" by so requesting on the record prior to the 
conclusion of the hearing at which such testimony i s 
taken. Such designation shall be effective only until 
15 days after the availability cf the transcript of the 
hearing, after which portions of the witness testimony 
may be designated "Confidential Information" only by 
informing each party in writing of the P « f ' Ĵ ®̂ 
portions thereof, that contain "Confidential Informa
tion." 

5 I f a party or person inadvertently f a i l s to designate 
discovery or other material as "confidential Information," that 
party J S s S ^ S n t l y may notify the receiving party within one week 
following delivery of the discovery or other material to the 
receiving party that the material i s "Confidential Information." 
After receipt of such notification, such materials and informa
tion shall be treated as i f they had been designated in a timely 
fashion. 

6. Any party at any time may by written notice request 
that the producing party or person cancel the "Confidential 
^n?oriSJion" designation of any transcript, document or discovery 
response or portion thereof. Such request should particularly 

- 2 -
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iHontifv the desiqnated responses which the requesting party 
I t l t l n l l sSou?d ioS be treated as "Confidential Information." 
S?Svide the reasons therefor, and explicitly state that the 

3?onfiSlnt?S^n%™ii!on" designation re,.ov.d a. to the dlscov-
ery responses listed in the request. 

7 other than as provided in Paragraph 8 below, "Confiden-
V 1 T;*»O™tion" mav only be disclosed to "Authorized Persons." 
Ai iAinSoSzerSersSJ;" ̂ s a person who, prior to the receipt of 
any "Confidential Information," has signed an affidavit (in the 
t o L inSlided as Attachment A to this Order) n̂ which he or she 
states his or her identity, t i t l e and employer and further states 
?ht^ he or s£e has read this Protective Order and agrees to abide 
by i t s terms, and i s : 

(a) an attorney actively involved in this Pro
ceeding on behalf of a party (or a legal assistant 
under such attorney's supervision); 

(b) a person who is not a permanent employee of a 
party but who has been employed by any of the Parties 
to provide advice, expertise or assistance in this Pro
ceeding; 

(c) a person who is a permanent employee of a 
party (including an employee or o f f i c i a l the Broth
erhood of Maintenance of Way Employes or the Interna
tional Association of Machinists and '̂ •"?P?5̂ « 
and who has been assigned direct responsibility in 
connection with this Proceeding; 

(d) a person who i s or was once employed by one 
of the r a i l carrier parties and i s presently or was 
formerly represented for collective bargaining purposes 
bj the Brotherhood of Maintenance of Way Employes or 
the international Association of Machinists and Aero
space workers, but only i f and to the e>̂ J«nt that such 
person reasonably requires access to P-^^^^fiJL 
dential Information" in order to prepare written or 
oMl testimony to be submitted in this Proceeding; or 

- 3 -
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(e) a reporter employed to record oral testimony 
or other hearings. 

^ K „̂̂ y> »ffiripf^it. bv an "Authorized Person" shall be kept for 
?hfdura£iSri? ^ i i s Proceeding and any related court litigation 
oJ jSfSirappeaJs'by the parly with which such "Authorized 
?eriSn" i s affiliated or «s«o"»t«<^' °!o?*^5crp^ 
affidavit shall be served upon counsel of re«pord for each parxiy 
^o ia?er tSan ten days after such affidavit i s executed. 

8. "Confidential information" may also be disclosed to: 

(a) an employee of the producing party during 
oral testimony of such employee; 

(b) a witness employed by an organization that 
also employs the person who produced the "Confidential 
Information" to be disclosed to the witness; 

(c) an assistant or cle r i c a l employee under the 
supervision of any "Authorized Person"; or 

(d) any person so authorized either (i) in writ
ing by the party or person that produced the "Confiden-
t i l l IniormStioJi" to be disclosed to such person or 
( i i ) by the Commission upon motion by any party for 
good cause. 

9. Storage, transmission or communication of "Confidential 
T«#«i-iii«t4oTi" must be such as to reasonably ensure that tne 
JSon™Si?Ll info™??oS" wi l l not be disclosed, accidentally or 
otherwise, to non-authorized persons. 

10 NO person may be present at a hearing during the dis-
ĉ u«»iin*of "cSIfidentiil information" who has not been authorized 
ly t ^ l l i J o t e c S " ; S;d« to review the "Confidential Information" 
to be diswussed. 

11. "Confidential Information" may be used by the receiving 
party and by any "Authorized Person", solely for purposes of 
t h i i PrSSeeding and any related court litigation, and not f«pr any 
o?ilr pS^Sai ShaSsoevir (including any business or commercial 
purpose). 

12, All "Confidential Information" filed *[itĥ !;« C<'»?;i«-

?Mn*«&T/S^^^^^^^^ 
- 4 -
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shall be filed under seal and kept under seal until further order 
of the Commission. 

13 All documents containing "Confidential Information" 
Shall ; t the option of the party or person th.t produced such 
"Confidential Information," be destroyed or returned to the 
proSuciSg party/person at the termination of this Proceeding, 
including any related court litigation or ludicial jppeals In 
the event that the producing party/person requests the destruc
tion of such "Confidential information" pursuant to this Para-
araSh the producing party/person shall notify the receiving 
^fSv'in writina of this request, and the receiving party within 
fSdavs a??i^ S2cS wrii?en ^otic; shall destroy the "Confidential 
Info%at!on" anS shall certify to the Producing party/person in 
i r i t i n a that a l l "Confidential Information" produced to the 
^eieiSinq party during the course of this Proceeding has been de-
slroYld Tn t L event that the producing party/person requests 
?he return of such "Confidential Information" pursuant to this 
PaJagrapS? ?he producing party/person shall notify the receiving 
nartv in writing of this request, and the receiving party within 
^rSy^a^^e^'sSch written ^^tice shall return tjje "Confidential 
information" to the producing P^rty/person and shall also certif 
to the producing party/person in writing that a l l "Confidential 
^nfoJ^atlon" prodScea the receiving party during the course of 
this Proceeding has been returned. 

14. The provisions of this Protective Order that restrict 
the handling, communication and use of "Confidential Information" 
shall continue to be binding after the termination of this Pro
ceeding including any related court litigation or judicial 
l l l t l l V . iJ^ess ?he Commission or the producing party/person 
aSthoriies iS writing alternative handling, communication or use 
of such "Confidential Information". 

15. This Protective Order shall not bar or otherwise re
s t r i c t : 

(a) an "Authorized Person" from making copies, 
abstracts, digests and analyses of "Confidential Infor
mation" for use in connection with this Proceedings, 
subject to the requirement that a l l such copies, ab
stracts, digests and analyses be treated as "Confi
dential Information" and clearly marked as such; 

(b) an "Authorized Person" from rendering advice 
or opinions with respect to this Proceeding to his or 
her client or employer based upon his or her examina
tion of "Confidential Information" i t s e l f to a person 

- 5 -
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not authorized by this Protective Order to have access 
to the "Confidential Information"; 

(c) a party from using any "Confidential Informa
tion" during hearings in this Proceeding, subject to 
any further order of the Commission; 

(d) a party or producing person from using i t s 
own "Confidential Information" in any manner i t sees 
f i t or from revealing such "Confidential Information 
to whomever i t chooses, without the prior consent of 
any other party or of the Commission; anc". 

(e) a party or producing person from applying to 
the commission at any time for additional protection, 
or to relax or rescind the restrictions of this Protec
tive Order, when convenience or necessity requires. 

16 I f "Confidential Information" in the possession of any 
party i s subpoenaed by any court, administrative or legislative 
body or any other person purporting to have authority to 
subpoena sulh infomation, the party to whom the J^bP^Jja is 
directed will not produce such information without f i r s t giving 
wii??ennoiice(including the delivery of a copy thereof) to the 
pJodScing party/person o? the attorneys for the producing pa^^^^ 
oerson within 24 hours after receipt of the subpoena. I f a 
ISpoeAa pur^Srts to requir*. production of such "Confidential 
?So?Sa?ion^on less thin fovi- b-.^mess days' notice, the party 
tS whom the subpoena i s directed shall also give immediate notice 
by telephone of the receipt of such subpoena. 

17. TO the extent that "Confidential Information'' is pro
duced by a party or other person in this Proceeding and held and 
used by the receiving party in compliance with the terms of this 
Protective Order, such production, disclosure and "^e of such 
"Confidential Information" are deemed essential for the disposi
tion of this proceeding and shall not be deemed a violation of 49 
U.S.C. § 11343 or § 11910. 

18 The terms of this Protective Order are imposed without 
prejudice to the right of affected r a i l carrier employees to 
?ewest for good cluse shown, modification of the terms of this 
pJSective Srder to authorize use of Confidential Information by 
individual employees as reasonably necessary to prosecute mdi-
i i d i a l claim Snd arbitration proceedings required under any labor 
protective conditions that may be imposed by the Commission in 
this case. 

- 6 -
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ATTACHMENT A 
Page 1 of 2 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. 30400 (SUB-NO. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — 
CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

COUNTY OF 

STATE OF 

) 

) ss: 
) 

CONFIDENTTALTTY AFFIDAVIT 

I, TNamel , being duly sworn, do hereby depose 

r Pos i t ion or Job Titl e ! of and state that I am 

(Name of Emnlover or Firml ; that my offices are located at _ 

rAddress] ; that [I am an attorney actively involved in the 

above-captioned proceeding on behalf of [WftlBg Of Party 

Represented1 ] or [I am a legal assistant under the supervi

sion of attomeys actively involved in the above-captioned pro

ceeding on behalf of TName of Partv Represented! ] or [I 

have been employed by TName of Partv Represented! to 

provide advice, expertise and assistance in connection with the 

abc/e-captioned proceeding] or [I am a permanent employee of 

[Name of Partv Represented! and have been assigned direct 

responsibility in connection with the above-captioned proceeding] 
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ATTACHMENT A 
Page 1 ot 2 

or [I was/am employed by rName of Rail CarrleiT PftrtVl > 

am presently or was formerly represented for collective bargain

ing purposes by the rRrothprhood of Malntgnang? Qt Way 

f;T̂P̂»̂.̂« Tnrf-"̂ ^̂ o"«i Association of MflCThiniBtg an<1 ftgrospagg 

1fIr̂ r̂ ar'n̂  and intend to submit testimony in the above-

captioned proceeding] or [I am a reporter employed to record oral 

testimony or other hearings in the above-captioned proceeding]; 

and that I have read, understand and agree to abide by the terms 

of tne Protective Order entered in the above-captioned proceed

ings by order served August , 1992. 

[Name] 

Subscribed and Sworn to 
Before Me This Day 
of , 1992. 

Notary Public 

My Commission expires: 
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I n t e r s t a t e Commerce Commission 
Office of the Secretary 

Service of Process 

L i s t i n g of A l l Parties Served 

Service Date 

•4-
Docket No. 

Total Number Served Embraced Cases 

Regional Office(s) served: • E • C n w 
I c e r t i f y that on the Service Date noted above, a copy of the attached 

• 

• 

Entire Commission • Director 
Employee Board • Name Change 
Unopposed Notî '.e (NH) • Commiss ioner 
Certificate, Permit, License ZS: Administrative Law Judge 
Secretary • Other • 

Idecision/notice was served on the individuals named below: 

Scheduling Clerk f Date 

Individuals Served: 

FD030400/0021/ 
GUY VITELLO 
1700 EAST GOLF RD 
SCHAUMBURG IL 60173-5860 

12100 SCSS POR 

FD030400/0021/ 
RICHARD fc. WEIGHER 
.ATCHISON, TOPEKA SANTA FE 
1700 EAST GOLF ROAD 
SCHAUMBURG IL 60173 

6830 SCSS FOR 

FD030400/0021/ 
DENNIS W. WILSON 
1700 EAST GOLF ROAD 
SCHAUMBURG I L 6017 3-5853 

131454 SCSS POK 

I 
ICC 1042 (8/92) 



Service Date 

Docket Number 

FD030400/0021/ 107396 SCSS VIS 
CHARLES KONG 
1017 BROWN STREET 
BAKERSFIELD CA 93305-4741 

FD030400/0021/ 144535 SCSS PRP 
LEE J KUBBY 
BOX 60485 
SUNNYVALE CA 94086 

FD030400/0021/ 115803 SCSS POR 
RIO GRANDE INDUSTRIES, INC. ET AL 
SOUTHERN PACIFIC BLDG. 
ONE MARKET PLAZA 
SAN FRANCISCO CA 94105 

FD030400/0021/ 91343 SCSS APP 
SANTA FE SOUTHERN PACIFIC CORP 
1700 EAST GOLF ROAD 
SCHAUMBURG I L 60173-5560 

FD030400/0021/ 495 SCSS POR 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 
SOUTHERN PACIFIC BLDG 
ONE MARKET PLAZA., SUITE 846 
SAN FRANCISCO CA 94105-1001 

FD030400/0021/ 116619 SCSS POR 
E. R. STRAATSMA 
P. O. BOX 214 
FALSOM CA 95630-0214 

FD030400/0021/ 144512 SCSS VIS 
SIEU MEI TU 
BOX 60485 
SUNNYVALE CA 94086 



service Date 

Oocket Number 

FD030400/0021/ 2190 SCSS POR 
THE ATCHISON, TOPEKA f. SANTA FE RWY CO, 
1700 EAST GOLF ROAD 
SCHAUMBURG IL 60173-5860 

FD030400/0021/ 7586 SCSS POK 
JOHN O'B. CLARKE, JR. 
SUITE 210 
1050 SEVENTEENTH STREET, NW 
WASHINGTON DC 20036-5503 

FD030400/0021/ 73949 SCSS APR 
JEROME F DONOHOE 
224 SOUTH MICHIGAN AVENUE 
CHICAGO TL 60604-2507 

FD030400/0021/ 98725 SCSS POH 
DONALD F GRIFFIN 
SUITE 210 
1050 - 17TH STREET., N.W. 
WASHINGTON DC 20036-5503 

FD030400/0021/ 7818 SCSS PRP 
HIGHSAW & MAHONEY, P. C. 
SUITE 210 
1050 17TH STREET, N. W. 
WASHINGTON DC 20036-5503 

FD030400/0021/ 138617 SCSS POR 
INTERNATIONAL ASSOC OF MACHINISTS 
1300 CONNECTICUT AVE., N.W. 
WASHINGTON DC 20036 

FD030400/0021/ 19407 SCSS POR 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS 
25 LOUISIANA AVENUE, NW 
WASHINGTON DC 20001-2130 



Service Date 

Docket Number 

70 3ci/o<^^ ^/l 
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OH 

INTERSTATE COMMERCE COMMISSION 

DECISION 

Finance Docket No. 30400 (Sub-No. 21) 

SERVICE DATE 

AUC 1 8 1992 
SANTA FE SOUTHERN PACIFIC CORPORATION — 

CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

Pursuant to the joint request dated August 11, 1992 of Santa 
Fe Southern Pacific Corporation ("Santa Fe"), The Brotherhood of 
Maintenance of Way Employees ("BMWE"), and the International 
Association of Machinists and Aerospace Workers ("lAMAW"), i t i s 
hereby ordered that: 

1. The petition for leave to serve requests for production 
of documents filed on July 27, 1992 by BMWE and lAMAW i s granted. 

2. Santa Fe shall respond to the requests for production of 
documents on or before September 1, 1992. 

3. Santa Fe shall serve on August 17, 1992 partial answers 
to BMWE's and lAMAW's Interrogatories, and shall serve the 
remainder of i t s answers on September 1, 1992. 

By Paul S. Cross, Chief Administrative Lav Judge, on the 12th 
day of August, 1992. 

L. Strickland, Jr 
Secretary 
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1 . . I4iterstate Commerce Commission 
1 Office of the Secretary 

Service of Process 

Listing of Al l Parties Served 

Service Date 1 . . I4iterstate Commerce Commission 
1 Office of the Secretary 

Service of Process 

Listing of Al l Parties Served 

Docket No. 

FD ' 1)04(̂ c. 
Total Number Served Embraced Cases 

Regional Office(s) served: • E • C • W | 

I c e r t i f y that on the Service Date noted above, a copy of the attached 

1^ 
• Entire Commission 

Employee Board 
• Unopposed Notice (NH) 
• C e r t i f i c a t e , Permit, License 
• Secretary 

• Director 
• Name Change 
• Commissioner 
HS Administrative Law Judge 
• Other 

decision/notice was served on the individuals named below: 

Scheduling Clerk 
ftv'<, i», *JFil 

Z> ^ Date 
Individuals Serve 

FD0304UO^ 0021/ 
GUY VITELLO 
1700 EAST GOLF RD 
SCHAUMBURG IL 60173-5860 

12100 SCSS POR 

FD030400/0021/ 
RICHARD E. WEICHER 
ATCHISON, TOPEKA SANTA 
1700 EAST GOLF ROAD 
SCHACMBLRG IL 60173 

68 3 0 SCSS POR 

FE 

FD030400/n021/ 
DENNIS W. WILSON 
1700 EAST GOLF ROAD 
SCHAUMBURG IL 60173 

131454 SCSS POR 

•5853 

z V ••,'•; i - ,^ , 
FOR: AT( 

> INC 

'Y66 1042 (8/92) 



Servica Date 

Docket Number 

FD - l>ô (̂ o 

n m i 2190 SCSS POR 
^^E^ASisS^l'TOPEKA .̂ SANTA FK RW. CO. 

,0030400,0021/ 7586 SCSS POR 
JOHN O'B. CLARKE, JR• 

fo^O%EiENTEENTH STREET NW 
WASHINGTON DC 20036-5.03 

PD030400/0021/ ^3.49 SCSS APR 
3EROME f DONOHOF 

SOUTH MICHIGAN AVENLE 
CHICAGO I L 60604-2507 

FD030400.0021 / ^"^^^^ 
DONALD F GRlFflN 

% I F ' \ U STREET N W 
WASHINGTOK DC 20036-';:.03 

FB„30400,0021/ ^B'" 
HIGHSAW & MAHONEY, P. 
SUITE 210 ^ ,̂ w 
1050 17TH STREET, N. W. 
WASHINGTON DC 20U16-.503 

1300 CONNECTICUT AVE., N.W. 
WASHINGTON DC 20036 



Service Data 

Awe. )^ 

Docket Number 

FD030400/0021/ 
CHARLES KONG 
1017 BROWN STREET 
BAKERSFIELD CA 93305 

10/''96 SCSS VIS 

-4741 

FD03()400 0021/ 
LEE J KUBBY 
BOX 60485 
SUNNYVALE CA 

144535 SCSS PRP 

94086 

FD030400/0021/ 115803 
RJO GRANDE INDUSTRIES, INC, 
SOUTHERN PACIFIC BLDG. 
ONE MARKET PLAZA 
SAN FRANCISCO CA 94105 

SCSS POR 
ET AL 

FDO30400/0021/ 9134 3 SCSS 
SANTA FE SOUTHERN PACIFIC CORP 
1700 FAST GOLF ROAD 
SCHAUMBURG IL 60173-5560 

APP 

FD030400/0021/ 495 SCSS 
SOUTHERN PACIFIC TRANSPORTATION 
SOUTHERN PACIFIC BLDG 
ONE MARKET PLAZA., SUITE 846 
SAN FRANCISCO CA 94105-1001 

POK 
COMPANY 

FD030400/0021/ 
E. P. STRAATSMA 
P. O. BOX 214 
FALSOM CA 95630-0214 

11C619 SCSS POR 

I S FD0304nO/0021/ 
SIEU MEI TD 
BOX 60485 
SUNNYVALE CA 

144512 SCSS VIS 

94086 
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SEC 

SERVICE DATE 

IUe4 199? -

INTERSTATE COKMERCE COMMISSION 

DECISION " ~ 

Finance Doclcat No. 30400 (Sub-No. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION—CONTROL—SOUTHERN 
PACIFIC TRANSPORTATION COMPANY 

D«cld«d: July 29, 1992 

By dacision aarvad Juna 18, 1992, tha Couiaaion raopanad 
thia procaading and aatabliahad a naw procadural achadula for tha 
f i l i n g of avidanca and arguaant. Tha dua data for foraar 
aaployaas of tha Southarn Pacific Tranaportation Coapany or thair 
rapraaantativaa to f i l a avidanca and arguaant i a Auguat 3, 1992. 

On July 27, 1992, aaployaaa' rapraaantativaa tha Brotharhood 
of Maintananca of Nay Eaployaaa (BMWE) and Intamational 
Asaociation of Machiniata and Aaroapaca Horkars (lAMAW) 
(collactivaly Patitionara) f i l a d a Motion for Extanaion of Tiaa 
and Patition for Laava to Sarva Raquaata for Production of 
Docuaanta. Patitionara atat% thay hava aarvad intarrogatoriaa on 
Santa Fa Pacific Corporation, raaponsaa to which ara not dua 
undar Coaaiaaion rulaa u n t i l Auguat 8, 1992. Patitionara alao 
stata that action on thair Patition for Laava to Sarva Raquaata 
for 1>Toduction of Docuaanta cannot occur bafora tha Auq^at 3, 
1992 dua data. 

Tha raquaat for an axtanaion of tiaa ia raaaonabla. Thia 
procaading w i l l ba rafarrad to tha Offica of Haaringa for 
raaolution of thia and any othar diacovary aattar that aay ariaa. 
Tha procadural achadula aatabliahad in tha daeiaion aarvad Juna 
18, 1992, i a vacatad panding diapoaltion of tha inatahc diacovary 
raqua. t . 

I t i l ardtrtflt 

1. This procaading i s rafarrad to tha Offica of Haaringa 
for a l l action naadad to rasolva diacovary iaauaa. 

2. Tha procadural achadula aatabliahad in this procaading 
ia vacatad panding dlapoaition of tha instant diacovary iaauaa. 

3. Tha Offica of Haaringa ahall notify tha Sacratary of i t a 
dacision in this aattar. 

4. Thia dacision i s affactiva on tha sarvica data. 

By thtt Qaaaiaslon, Sidnay L. Strickland, J r . , Sacrat 

( 



mmiSTATE COMMBRCE COMMUMOM 
WASHINGTON O.C. 20823 

OFFICIAL BUSINESS 
PENALTY FOR PRIVATE USE. $300 

POSTAOC ANO FttS PAID 

•NTENSTATCOOMWeWt COMMtSSOj^^ 



. XnCdrst&te Coofflerce Coionission 

SERVICE OP PROCESS 

Listing of a l l parties served 

service Datep^^^^ ^ ^ c> c,-^ . XnCdrst&te Coofflerce Coionission 

SERVICE OP PROCESS 

Listing of a l l parties served 

Docket No. ' 

. XnCdrst&te Coofflerce Coionission 

SERVICE OP PROCESS 

Listing of a l l parties served 
Embraced Cases 

Total Humbep Served 
Embraced Cases 

Regional 0fflce(8) served: C ] 1 C 3 2 C 3 3 

I certify that on the Service Date noted above, a copy of the attached 

C 1 Entire Coomlssion [ ] Division C ] Cofflmlssloner 
I J Employee Board L J Director [ J Admin. Law Judge 
[ 1 anopposed Notice t ] Modified Procedure Order 

(NH) (MP) 
C 3 Certificate, License, or Permit Other 

decision/notice MES served on the Individuals named below. 
JEROME HUNTER ^i.yC. ^ , i S S T 

Service Cleric Date 

Individuals Served: 

FD030400/0021/ 115803 SCSS POR 
RIO GRANDE INDUSTRIES, INC. ET AL 
SOUTHERN PACIFIC BLDG. 
ONE MARKET PLAZA 
SAN FRANCISCO CA 94105 

FD030400/0021/ 91343 SCSS APP 
SANTA FE PACIFIC CORPORATION 
1700 EAST GOLF ROAD 
SCHAUMBURG IL 60173-5560 

FD030400/0021/ 495 SCSS POR 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 
SOUTHERN PACIFIC BLDG 
ONE MARKET PLAZA., SUITE 846 
SAN FRANCISCO CA 94105-1001 

FD030400/0021/ 
E. «. STRAATSMA 
P. O. BOX 214 
FALSOM CA 95630-

116619 SCSS POR 

0214 

ICC iok2 (8/84) 



Sarvice Data 

Doclcet Nuaber 

FD030400/0021/ 
GUY VITELLO 
1700 EAST GOLF RD 
SCHAUMBURG I L 60173-5860 

12100 SCSS POR 

FD030400/0021/ 
RICHARD E. WEICHER 
ATCHISON, TOPEKA SANTA FE 
1700 EAST GOLF ROAD 
SCHAUMBURG IL 60173 

6830 SCSS POR 

FD030400/0021/ 
DENNIS W. WILSON 
1700 EAST GOLF ROAD 
SCHAUMBURG I L 60173-5853 

131454 SCSS POR 

s^NKK. TRANSPORTATION SERVICES TNC 
FOR: ATCHISON TOPEKA & SANTA FE RY CO 
918 F STREET NW STF 410 
WASHINGTON DC 20004 
——t ;—--~ 



S%rvie« Data 

1 

Ddclcat Nuaber 

FD030400/0021 / 2J90 SCSS .̂ R 
THE ATCHISON, TOPEKA & SANTA FE ft.Y CO, 
1700 EAST GOLF ROAD 
SCHAUMBURG IL 60173-5860 

FD030400/0021/ 7586 SCSS FOR 
JOHN O'B. CLARKE, JR, 
SUITE 210 
1050 SEVENTEENTH STREET, NW 
WASHINGTON DC 20036-5503 

FD030400/0021/ 73949 SCSS APR 
JEROME F DONOHOE 
224 SOUTH MICHIGAN AVENUE 
CHICAGO IL 60604-2507 

FD030400/0021/ 98725 SCSS POR 
DONALD F GRIFFIN 
SUITE 210 
1050 - 17TH STREET., N.W. 
WASHINGTON DC 20036-5503 

FD030400/0021/ 7818 SCSS PPP 
HIGHSAW 6. MAHONEY, P. C. 
SUITE 210 
1050 17TH STREET, N. W. 
WASHINGTON DC 20036-5503 

FD030400/0021/ 19407 SCSS POR 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS 
25 LOUISIANA AVENUE, NW 
WASHINGTON DC 20001-2130 

FD030400/0021/ 107396 SCSS VIS 
CHARLES KONG 
1017 BROWN STREET 
BAKERSFIELD CA 93305-4741 
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INTERSTATE COMT-K'E COMMLSSION 

DECZt I0!{ 

Finance Oo=k«t Ko. 30400 (jUb-No. 21) 

SANTA FE SOUTHERN PACIFir CORPOR/.TIOK — CONTROL ~ 
SOUTHERN PAC"T«=-iC TRANSPORTATION COMPANY 

SERVICE DATE 

JUN 1 8 199? 

Dacidad: J u n s 12, 1992 

IIACKOROUND 

in gflntfl fg Sgut.'icrn Pacitic ggrPi—Cpntr?!—SPT CP.... z 
I.C.C.2d 709 (1986, recon. den.. 3 I.C.C.2d 926 (1987) (£2S£), 
the Conmiission denied the proposed merger of The Atchison, Topeka 
and Santa Fe Railway Conpany (Santa Fe) and Southern P a c i f i c 
Transportation Conpany /sPT). The Santa Fe Southern P a c i f i c 
Corporation (SFSP) had owned the stock of SPT since :>ecember 19T3 
under a Comralssion-apprcved independent voting trust that had 
enabled the two railroads' holding c o m a r i t j to iterge. After the 
proposed r».il eerger was denied, SFSP » ,.j required to divest i t s 
interest in either Santa Fe or SPT. Si'SP chose to s e l l SPT's 
jtock to Rio Grande Industries (Rio Crande), and thac acquisition 
was apprr\ed by the Comsicsion in Rio Crande Industries. Et Al..-
-Control -SPT Co.. Et Al.. 4 I.C.C.2d 834 (1988) (Rio GrandO• 
ftX.LL'4 gut ligm. Kansas Citv Indus.. Inc. v. United States, 9 02 
F.2d 423 (5th C i r . 1990). The voting trust was dissolved on 
October 13, 1988, when the Rio Grande-SPT acquisition" was 
consumnated. 

During the Rio "rande proceeding, the Railway Labor 
Exc'-utives' AsBOciat.nn (R'J:A) and the International Brotherhood! 
•jf Teun iters (IBT) arjiied that certain SVi and Santa Fe enployt es 
had bee 1 advere»i" -t 'ectcd by enployer actions taken in 
anticipation of the Santa Fe-SPT nerger. In Pio Grande, the 
Comnission cone•uded that it was not required to inpose Irfcor 
protective conditions under 49 U..S.C. 11347 for the benefit of 
employees adversely affected ly the rejected ATSF-SPT merger and 
that It was not *«ppropriatc to inpose labor protection for those 
employees in the context of Rio Grande's acc;^isitlon of SPT. 
Because of Its continuing jurisdiction over '.he SFSP voting 
trust, the Connission Instead noted that SFSP was In a different 
position than Rio Grande and that the Comaission's labor 
protection power would xtend to employees adversely affected by 
SF P. 

After consideration of coanents, in a decision served 
February 9, 1989, the Connission deterained that: (1) the 
unil a t e r a l c<leplacenent of enployees by Santa Fe or SPT 
manage.tent, oven In ant..clpatlon of the disapproved f.erger, wouJj 
be governed by the applicable c o l l e c t i v e bargaining agreements 
between those c a r r i e r s and t h e i r enployees; (2) there would be no 
b'lsls for iaposlng labor protection on SFSP for nerger 
ar.tlclpatory actions i t could be shown to hava ordered Santa Fe 
to take because SFSP was lawfully in control of Santa Fe and any 
grievances by Santa Fe enployees would be found in c o l l e c t i v e 
bargaining agreenents between Santa Fa and I t s enployees; (3) no 
basis had been shorn t t inpose conditions for the benefit of SPT 
employees pursuant to section 11347; and (4) I f any nerger 
anticipatory action* adverse to SPT enployees were shown to have 
been ordered by 3FS^, in viol a t i o n cf section 11343, the 
adversely affected Individuals would have a court ret.edy under 49 
U.S.C. 11705. 



Finance Docket No. 304 00 (Sub-No. 21) 

On judlcla. -"lew, the United S'-atea Court of Appeals for 
the Ninth Circuit ' rgely affirmed the February 9 decision » I t 
concluded that aTyrlaved SPT enployees did not have available to 
then a cause of ction in the courts under section 11705.' 
Instead, i t date vlned that the Conission possessec: 
discretionary coi ditionlng authority under 49 U.S.C. ;"'344(c) to 
"inpose con'*<nlor• governing the transaction" with respect to 
labor protection lor adversely affected enploycr. and rwnanded 
the case fcr the Connission to deteraine v'.iether to exercise that 
iSlsrietionary authority. 

The Conission sought rehearing of the portion of the 
court's decision renanding the proceeding to the Cosraission to 
consider in i t s discretion whether labor protection shiuld hav* 
been iKposed upon ths aerger denial. arq-. : that section 
11344(c» clearly <-jnte«pl«r«s iroo^lng conditions only when a 
tranBac,:ion i s approved. 

On rehearing, the Ninth Circuit expressly agreed with our 
conclusion that the labor protective conditions aandatod by 
seccion 11347 for approved trannactions are not appropriate 
here.' Additionally, che court deleted the explicit re''ere.ncc 
in its earlier decision to a discretionary Comission futhorlty 
under section 11344(c) to inpose labor protection when denying a 
transaction. 

Instead, the court deterain«d tha": section 11344(c) contains 
a general discretionary- cond<tioning authority under which the 
rommission i s to conatder and condition a Transaction with 
respect to anti-conpelitive [section 11344 b)(1)(E)] and other 
relevant factors including labor [section 11344(b)(1)(D)]. 
Coupling this general conditioning authority with the 
Comnission'8 divestiture order (and possibly the Rio Grande 
approval decision), the court directed us to consider in our own 
discretion whether labor protection should be inposed an a 
condition of the divestiture. 

DISCUSSION AND CONCLUSIONS 

We do not view the court decision on rehearing as basing our 
al*cretionary conditioning authority on the nerger der.<al. 
Indeed, we continue to view divestiture as ?i legal requirenent 
euanating fron our nerger disapproval. Accorair.gly, we view the 
court decision on rumand as relating to our cor.tiruing 
jurisdiction over SFSP from the tiae tho voting trust was In 
effect, through the tiae ths aerger was denied, unti' ths tias 
the divestIturs wa« consuuated. Several of the sariy Coaaission 
decisions rcflscted the intention to aonitor SPP's situation 
continually as i t was held in the voting trui^ pending 
conaunnation. ' ' 

C i r . >es' Aeen. v. T^p 924 F.2d V61 (9th 

' The court cited i t s s s r l i e r decision in Kraue v. a.^t, wm 
SPUthtrn P K i f i C corp., §?• F..-d 1193 fl91>) rKrau." . vt^mZ'W^ 
had rule^ that tha Coaaission•• aerger jurisdiction waa sxeVu^ivs 

^nrloyoa •iq>loyass froa f i l i n g claias dirsotly 
with ".he dis t r i c t court undsr tactio^^ 11705. I t noted thst In 
KcaiU hoi sxplicitly r«j«ct(.d our Fsbruary 9 decision's 
rsasonihf '̂ n 'JM ••ction 11705 losuo. 

. , âtLlWY Uhor BKamitiYM' Aw'n Y. Tre. 95i r.ad 353 (9th 
Cir. 19921 (•uporMdlng provleus opinion). 

1 
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For example, the Commission approved the voting trust ir. the 
SFSP consolidation proceeding,* baaed In part on the stipulation 
that tht vctlr.g trust could a ; any tla« be modlfleo to ensura 
compliance with the law. Alsc, interested parties affected by 
EPT's actions were to be free to potition the Commission where i t 
night be shown that actions were taken against SPT's interest and 
for tht benefit of Santa F J or its perent. The Commission statid 
at page 13 that "...we C-j not at the outset put any limit on the 
type cf condition that n.ght be imposed .... We should not 
hesitate to Impose conditions to rectify abuses that night 
develop in these vr any other areas." 

Subsequently, 
decision based on a 
voting trust up to 
undesirable conta'-t 
tie voting trust as 
Conmission conclude 
the extent intended 
obligations, emphas 
•espcneibility of -
that tt.e relatlonsh 
monitoreu. 

on February 27, 1987, the Commission served a 
n Invebtigatlon of the operations of the 
thet tine, lhe Investigation had disclosed 
i« among the parties in several areas. Bet'-een 
implemented and SFSP's undertakings, 'cne 

d that SPT had not been Insulated fror SFSP to 
The decision clarified the trustee's 

Ired that SPT's Independence was the 
~th the SFSP and sri' managements, and atated 
ips among the parties wculd continue to be 

Then, In the remanded February 9, 1989 decision, the 
Cc.-'misslon ctated '.hat any control SFSP exercised over SPT during 
t^e voting trust period would be subject ta its jurisdiction by 
virtue of the voting trust. Specifically, i t noted at page 2 
that "[t]he carriers agree...that we would have authority over 
violations of the voting Lrust." 

In the Rio Grarde decision, supra, a*. ."'55-56, tha .•ommlsolon 
again recognized lt» continuing jurisdiction ^ver the voting 
trust and matters related to i t . I t strced as follows. 

In authorizing [SFSP] to control SPT through a voting 
trust, we subjected SFSP to our continuing jurisdiction 
with respect to any number of natters, Includln./ the 
possible Imposition of additional conditions that we 
might deem necessary.... [W)c believe it is within our 
power to provide that ATSF or SPT eaployees who can 
denonstrate that they were -idversely affected as a 
direct consequence cf actions taken, or orders Is.'vued, 
.̂y SFSP In contemplation of the nerger which we 
ultimately denied, be afforded labor protection In 
Flrance Docket No. 30400. 

Consintent with the court remand, we are reopening thif 
proceeding to give SPT employees (aa a class) an opj/ortunity to 
denonstrate that they were edversely affected as a direct 
consequence of actions taken or orders Issued by SFSP In 
conten^laticn of the proposed ATSF-SPT nerger. We seek spocLfic 
evidence fron the parties with respect to those actions or oroern 
Issued by SFSP which nay have affected SPT operations and work-
relateO assignnents. We are not at this tine seeking personal 
ntnteaents fron Individual employees who believe they were 
adversely affected by SPT actions. Ths partiss msy also comnent 
on whether and how Mw YorK Dock Rv.-ContrQl-Erooklyn Eaetern 
DiM^A., 360 I.C.C. 60 (1979) (Hew York pocKi . aay be modified 

* Finance Docket No. 30400, D«'̂ lsin»i No, 2, Santa Fe 
Southorn Psc. Corp.-Control-Southern Pac. irans. Co.! Meraer-
AtChlsn. T. 4 S. F. R. Co. and Southern Pac. Trane. gn, (not 
printed), servei December 23« 19S3. 

3 
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.""c%%^Tii^i|y"2e:"i^""^^^-^>' ronof to .aversely 

Of t.^.^u^a^^^^^^i^i.„Tor"^^"i^^^^^^^^^ - e quanty 

lt-J,S ordar̂ .-̂ ; 

1. This v-ocesding i s rsop*nsd. 

CompaJ; oJ^SJrir'rSirrs^^ta^'i^;: S f n ? i ! - = ^ " < = '..nsportation 
as described above by August 3 1 Ms .f^J? •^"ence and argument 
September 1. X992, an̂ d r S S ^ t ^ i ih'a'!i bTJir:d'£;^^e??.^ii°%fr 

3. This decision i s effeet .ve on June 18, 1992. 

C o m m i ^ i ^ r T T ^ i ^ l ^ y ^ t l ^ l^^^'l^'^l^^'^* Chalman McDonald, 

dney L. S'rickland, Jr! 
Sec .-et iry 

iz:^^> 

r.cogni/:i ?h:t'?hrcZiitloni'f".:;<'*il^'* Coaaission 
ordinarily iapossd in ~ V^^^i^.^^J^;!^^ 

?sri£nt'?s,%';̂ S2̂ ir.̂ ' v̂ '̂ 'w «̂ «>ti.t.d 
P«y. [-ndj srs clowrv d!r?«!l5*5"*^°"' • ' ^ ••vsrsncs 



Xn€«F«tme« Coaa«re« Comas lon 

mncE or PROCESS 

Listing of a l l pe^rciss sanr^ 

TocAl Number S«nr«d / / 
1^ 

S«rvie« D*t» T 

Oookat No. 

Emfiraead Ccsaa 

Regional 0fflca(8) aarvad: C^^"l 3 

I nerciry tbat on tba Sanriee Data notad abova, a cop/ ef die at cached 

if ^ ^ Entira Conisaion C "1 OiviAioa C ] Coauisslon«r 

; J £aployaa Bo&rd L J Director L j Adsin. Judge 
] Dooppoaad Notlet [ ] Modlflac Prov̂ adure Ordar 

(MH) (KP) 
C Z Cartlfieata, Lieanaa« or Parmlt L ] Other daeision/aotlea vas aarv'id on the Indi^rldu&ls named below. 

Service Clerk ̂
1 H\.̂ h/Tg<l 

Date 

Zndivldu&ls Served: 

FD030400/0n21/ 2190 SCS- POR 
THE A'̂ '̂ HISON. TOPEKA &< S.Ĵ K/A FE RY CO 
1700 EAST GOLF ROAD 
SCHAUMBURG I L fi0173-5860 

FD0304O0'0021/ 7586 SCSS POR 
.lOH.N O'L'. CLARKE, JR. 
SUiTE 210 
1050 SEVEfiTFENTH STREET, NW 
WASHINGTON DC 20036-5503 

FD030400/0021 / 
.lEROME F DONOHÔ : 
224 SOUTH MICHIGAN ,\VENUE 
CHICAGO I L 60604-2507 

73949 SCSS APR 

FnO304OO/O021/ 
DONALD F GRIFFIN 
SUITE 210 
1050 - 17TH STREET., N.W. 
WASHINGTON £»C 20036-5503 

98725 SCSS POR 

FD030400/0021 / 
HIGHSAW & MAHONEY, 
SUITE 210 
1050 17TH STREET, N.W. 
WASHINOTON, DC 20036-5503 

106809 SCSS PRP 
P. C. 

ICC xb>g f ^ / a a i I 



7 ^'"^ i^- '--'F>^ ~ ̂ .--H' ' i 

i< M.'ti f.OX TCP^IKA i>i SA.M A FE HV 

• TiiV ii." 2'i'iC:i 

S e r v i c e Date 

I D o c k e t Nuui>«r 

TP - lo^co 

Ku03G^0n'0021 ' 19407 S.̂ SS POR 
INTERNATIONAL bRCTHEr'HOOO OF TEAMS'̂ Eka 
25 LfHJl^TANA AVENUE, NW 
WASHINGTON DC 20001-213C 

I DO•'.0400 02'./ 
rMARLES KONG 
1017 BROWN STREET 
DAKECSFIELD CA 93305 

IC7396 SCSS VIS 

1741 

Fn030400/0021/ 
WJI.LTAM G. MAHONEY 
SUITE 2i0 
1050 I7TM STREET, N. W. 
WASHINGTON DC '^0036-5503 

7818 SCSS PRP 

FD030400/002i ' 91-,43 scSS APP 
SANTA FE r.OUThfcRN\ PAf'IFIC COR" 
224 SOUTH MMICHinAN AVENUE 
CHICAGO L 60604-2507 

Fn030400/0n2l/ 495 gcss POR 
SOUTHERN PACIMC TRANSPORTATION COMPANY 
SOUTHF.'̂ N PACIFIC BLDG 
ONE MARKET PLA/A., SUITF 846 
SAN FRANCISCO CA 94105-1001 

FDO30400/0021/ 
h . U. STRAATSMA 
J'. O. BOX 214 
FAL.SOM CA 95630-021 4 

116619 SCSS POR 

10030400/0021/ 
RICHARD E. WEIGHER 
ATCHISON, TOPEKA SANT/. FE 
1 700 EAST GOLi- ROAD 
SCHAUMBURG I L 60173 

6830 SCSS POR 
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OH 

IMTERBTATB COMMBRCI COIOIZSSIOM 

ORDBR 

•JAN 28 1993 

rinance Docket Mc. 30400 (8ub-Mo. 21) 

SANTA FB SOUTBBIUi PACIPIC CORVOSATZON — 
COIITROL-- SOUTHBRM PACIFIC TRAHSPORTATIOM OONPAMY 

Pursuant to the Motion of Santa Fe Pacific Corporation For 
Application Of Protective Order dated Decemlser 22, 1992, i t i s 
hereby ordered that the Evidence and Argument and the Declaration 
of Barbara Boutourlin f i l e d by Lee Kubby on behalf of Sieu Mei Tu 
on or around December 18, 1992 be treated as confidential as i t 
pertains t o Santa Fe unless and u n t i l such time as the Commission 
otherwise may decide. In t h i s regard, please cross-reference a 
related order entered t h i s day concerning a separate claim of 
privilege asserted by Sovthern Pacific Transportation Company. 

. 7 ©Y cross, Chief Administrative Law Judge, on the 
of January, 1993 

'Sidney L. Strickl^nd^ 
Secretary 



Interstate Commerce Commission 
Office of the Secretary 

Service of Process 

Li s t i n g of A l l Parties Served 

Service Date 

Docjcet No. 

Total Number Served 

.^5 
Embraced Cases 

Regional Office(s) served: • E • C • w 

I c e r t i f y that on the Service Date noted above, a copy of the attached 

Entire Commission 
Employee Board 
Unopposed Notice (NH) 
Ce r t i f i c a t e , Permit, License 
Secretary 

• Director 
• Name Change 
• Commissioner 

Administrative Law Judge 
• Other 

decision/notice was served on the individuals named below: 

Scheduling Clerk Date 

Individuals Served: 

FDOJ04ou.uon/ nyo sc-s POR 
THE ATCHISON, TOPEKA SANTÂ F.̂  RWY CO, 
1700 EAST GOLF ROAD 
SCHAUMBURG IL b017.}-5bfaU 

FD0iU400/0U21/ 143073 SCSS POR 
WAYNE M BOLIO 
SOUTHERN PACIFIC BLDG 
ONE MARKET PLAZA, STE. B3 7 
SAN FRANCISCO CA 941U5-1001 

FDUiU4UU/0UJl/ 75«b SCSS POR 
JOHN O'B. CLARKE, JR. 
SUITE 210 
1050 SEVENTEENTH STREET, NW 
WASHINGTON DC 20036-5503 

ICC 1042 (8/92) 



S e r v i c e Dete 

Oockst KuBb«r 

FDU30400 0021/ 
RICHARD S EDELMAN 
SUITE 210 
10 5U 17TH STREET., N.W. 
WASHINGTON DC 2003fa-b50i 

93533 SCSS PRP 

FD03040U/0U21/ 
THOMAS ELLEN 
4 00 SEVENTH ST 
WASHINGTON DC 

14B61U SCSS POH 

NW 
20590 

FD03U40U/0U21/ 
DONALD F GRIFFIN 
SUITE 210 
1050 - 17TII STREET., N.W. 
WASHINGTON DC 2U03b-5503 

98725 SCSS POR 

FD0304UO/0021/ VKIH 
HIGHSAW & MAHONEY, P. C. 
SUITE 210 
1050 17TH STREET, N. W. 
WASHINGTON DC 20036-3503 

§r;i^ PRP 

FD030400/0021/ 138bl7 SCSS POH 
INTERNATIONAL ASSOC OF MACHINISTS 
1300 CONNECTICUT AVE., N.W. 
WASHINGTON DC 200 36 

FD030400/0021/ 19407 SCSS POR 
INTERNATIONAI BROTHERHOOD OF TEAMSTERS 
2 5 LOUISIANA AVENUE, NW 
WASHINGTON DC 20001-2130 

FD03'0400/0021/ 
ERIKA Z. JONES 
2000 PENNSYLVANIA AVE 
WASHINGTON DC 2000b 

137198 SCSS APR 

N. W. 
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FD030400/0021/ 107396 SCSS VIS 
CHARLES KONG 
1017 BROWN STREET 
BAKERSFIELD CA 93305-4741 

FD030400/0021/ 144535 SCSS PRP 
LEE J KUBBY 
BOX b0485 
SUNNYVALE CA 9408b 

FD030400/0021/ 144531 SCSS PRP 
WM G MAHONEY 
SUIE 21U 
1050 SEVENTEENTH ST NW 
WAJHINGTON DC 2003b 

FD030400/0021/ 148484 SCSS POR 
PACIFIC FRUIT EXPRESS 
116 NEW MONTGOMERY 
SAN FRANCISCO CA 94105 

FD030400/0021/ 115803 SCSS rOR 
RIO GRANDE INDUSTRIES, INC. ET AL 
SOUTHERN PACIFIC BLDG. 
ONE MARKET PLAZA 
SAN FRANCISCO CA 94105 

FD030400/0U21/ 91343 SCSS APP 
SANTA FE SOUTHERN PACIFIC CORP 
1700 EAST GOLF ROAD 
SCHAUMBURG I L 60173-5560 

FD030400/0021/ 147192 SCSS POR 
R G SNYDER 
1 MARKET PLAZA RM 8 24 
SAN FRANCISCO CA 94105 
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FD030400''0021/ 495 SCSS POR 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 
SOUTHERN PACIFIC BLDG 
ONE MARKET PLAZA., SUITE H4b 
SAN FRANCISCO CA 94105-1001 

FD03040U/U02]/ 116619 SCSS POK 
E. R. STRAATSMA 
P. O. BOX 214 
FALSOM CA 95b3U-U214 

FD030400/0021/ 144512 SCSS VIS 
SIEU MEI TU 
1697 HICKORY AVE. 
SAN LEANDRO CA 94579 

FDU30400/0021/ 12100 SCSS POR 
GUY VITELLO 
1700 EAST GOLF RD 
SCHAUMBURG I L b0173-58bU 

FD030400/002]/ 6830 SCSS POR 
RICHARD E. WEICHER 
ATCHISON, TOPEKA SANTA FE 
1700 EAST GOLF ROAD 
SCHAUMBURG I L 60173 

FD030400/0021/ 131454 SCSS POR 
DENNIS W. WILSON 
1700 EAST GOLF ROAD 
SCHAUMBURG I L 60173-5853 

FD0J0400/0021/ 147637 SCSS PRP 
BARBARA A YOUNG 
ONE MARKET PLAZA 
SAN FRANCISCO CA 94105 
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OH 

INTERSTATE COMMERCE COMMISSIOM 

ORDER 

Finance Docket No. 30400 (Sub-No. 21) 
SANTA FE SOUTHERN PACIFIC CORPORATION — 

CONTROL— SOUTHERN PACIFIC TRANSPORTATION COMPANY 

Previously, Sieu Mei Tue presented c e r t a i n formal discovery 
motions and requests which were s a t i s f i e d i n p a r t . Because the 
requests f o r information and the responses thereto passed i n the 
ma i l , a schedule was established i n an order served January 11, 
1993, f o r the purpose of i d e n t i f y i n g those discovery matters 
s t i l l i n dispute. As w e l l , the January 11, 1993 order provided 
f o r the f i l i n g of f u r t h e r arguments upon a disputed claim of 
a t t o r n e y - c l i e n t p r i v i l e g e . The required f i l i n g s were made and a 
discussion upon those f i l i n g s were held i n a follow-up telephone 
conference c a l l w i t h the a c t i v e p a r t i e s today (January 25, 1993). 

The c i t e d conference c a l l deals s p e c i f i c a l l y w i t h two 
matters. F i r s t , a Supplemental Motion of Sieu Mei Tue of January 
11, 1993, updating p r i o r Sieu Mei Tu motions to compel discovery 
i s denied f o r the reasons s t a t e d i n answers t o the Supplemental 
Motion f i l e d by Southern P a c i f i c Transportation Company (SPT) and 
Santa Fe P a c i f i c Company dated January 21, 1993. Second, a 
decision upon a p r i o r request of SPT f o r removal from the 
Commission's f i l e s and r e t u r n t o SPT of c e r t a i n asserted 
a t t o r n e y - c l i e n t information i s r e f e r r e d t o the e n t i r e Commission. 
The asserted SPT " a t t o r n e y - c l i e n t " documents were obtained by 
Sieu Mei Tu by some means other than as a r e s u l t of O f f i c e of 
Hearings' ordered discovery. There i s no v i o l a t i o n by Sieu Mei 
Tu of any discovery order issued by the O f f i c e of Hearings. 
Therefore, I believe t h a t the a t t o r n e y - c l i e n t matter raised by 
SPT i r one f o r i n i t i a l Commission determination. The dispute 
goes t o the u l t i m a t e merits of the employee b e n e f i t c l a i n of Tu 
(which i s a matter not assigned t o the O f f i c e ot Hearings). 

However, an i n t e r i m p r o t e c t i v e order i s required. The SPT 
documents f i l e d by Tu w i t h the Commission on December 18, 1992 
s h a l l be t r e a t e d as c o n f i d e n t i a l information u n t i l otherwise 
determined by the Commission. This creates no inference t h a t any 
of the Tu f i l i n g i s c o n f i d e n t i a l . Instead, the i n t e n t i s t o 
freeze the matter u n t i l such time as the Commission i s able to 
make a u t h o r i t a t i v e f i n d i n g s on the merits of the o v e r a l l dispute 
between^^u, ajficL SPT and Santa Fe. 

By Paul S. Cross, Chief Administrative Law Judge, on tly 
25t]6jvill»F£>^January, l^^^. Q ^ L^- ' " 

' • • • _ y ^ ^ ^ ^ t i . ^ ^ n 
Secretary 

^ y 
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SOUTHERN PACIFIC BLDG 
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FD030400/0021/ 
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FD0304U0/0021/ 138617 SCSS POR 
INTERNATIONAL ASSOC OF MACHINISTS 
1300 CONNECTICUT AVE., N.W. 
WASHINGTON DC 20036 

FD030400/U021/ 19407 SCSS POR 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS 
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ERIKA Z. JONES 
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ChARLES KONG 
1017 BROWN STREET 
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WM G MAHONEY 
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rgERVICB OWE: 
1 fJAK n 1993 

I INTERSTATE COMMFRCE COHMISSION 

ORDER 

Finance Pocket No. 30400 (Sub-f.o. 21) 

» ^ 1992 a conference c a l l i n the above-entitled 
On January 5, ""^^^ FtF^Z Vu^^r. P i n f i r Transportation 

matter was held me with Southern Pacify p^^^^.^ 

company (S?T) and P̂ '̂ ^̂ '̂̂ ^̂ ^̂ '̂̂ Jd s i ^ " ̂ ^i Tu. The conference 
company (SFP). ^ ̂ J^^^-^^dress' SP? PFE ' s Motion to Strike and 
c a l l wa. scheduled to ̂ ^J^^^.g improperly Included In The 
Request for Return °̂ M̂ '-t̂ .i1 L t i m , of A Protective Order, and 
Record, SFP's Motion for Application o A r ^ ^ ^ ^ ^ ^ ^ ^ .^e 

^ p ^ : t i : r - r r i n ^ r H r t i l e p J o r / c r f r r c n c e ? a n . I t is ordered a, 

follows: 

1. SPT/PFE w i l l f i l e a supplemental memoranda i n support 
of its'motion by January 11. 1993; 

2. Tu w^l- f i l e any further opposition to that motion by 

January 21. 1993; 
3 TU w i l l f i l e any suppl-mental papers in support of her 

Motion'to Sm^el Further R.-ponses by Janaury 11. 1993. 

4. SPT/PFE and SFP w i l l f i l e any response to that Motion 

by January 21, 1993. 

5. A l l parties w i l l serve their papers by overnight mail; 

6. A further conference c a l l on the p a r t i e , ; - P e c t - e ^ 
Motions IS scheduled for January 23, 1993 at Ix.u 

B Y ^ f ^ / s f C r ^ ' ^ ^ h i e f Administrative Law Judge t h i s 7th 

day of January, 1993. 

(SEAL) 

ley L. Strickland, Jr^ 
Secretary 
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OH 
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INTERSTATE COMMFRCE COMMISSION 

ORDER 

Finance Pocket No. 30400 (Sub-t.o. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION 
— CONTROL — SOUTHERN PACIFIC TRANSPORTATION COMPANY 

on January 5, 1992 a conference c a l l in the above-entitled 
niatter was held by me with Southern P ^ ' ^ ^ f ^ ^ J ^ ^ ' P j f ,f 
Company (S?T) and Pa c i f i c F r u i t Express (PFE), Santa Fe P a c i f i c 
rompany (SFP), lAMAW ̂ nd BMWE. and Sieu Mci Tu. The conference 
c a n wa. scheduled to address SPT/PFE's Motion to Stri k e and 
Request for Return of Materials Improperly Included In The 
Record, SFP's Motion for Application of A Protective Order, and 
TU'S Motion to Compel. After considering the arguments of the 
parties during the telephone conference c a l l , i t i s Ordered as 
follows: 

1. SPT/PFE w i l l f i l e a supplemental memoranda in support 
of I t s motion by January 11, 1993; 

2. Tu wi l l f i l e any further opposition to that motion by 
January 21, 1993; 

3. Tu w i l l f i l e any suppl.mental papers in support of her 
Motion'to Compel Further R«-poiises by Janaury 11, 1993. 

4. SPT/PFE and SFP w i l l f i l e any response to that Motion 
by January 21, 1993. 

5. A l l parties w i l l serve their papers by overnight mail; 

6. A further conference c a l l on the parties -espective 
Motions IS scheduled for January 23, 1993 at 11:0'' a.m. (EDT). 

By Paul'^sf Crosaf^Chief Administrative Law Judge t h i s 7th 
day of January, 1993 

(SEAL) 
— S i d h e y L . Strickland, Jry^ 

Secretary «/ 
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SERVICE bATE 
INTERSTATE COMMERCE COMMISSION .no 4 O lOQO 

WASHINGTON, D.C. ArK 1 6 iyo» 
20423 

Apri.l 4, 1989 
t I I t art 

Finance Docket No. 30400 (Sub-No. 21) 

SANTA FE SOUTHERh PACFIC CORPORATION — CONTROL — SOUIHERN 
PACIFIC TRANSPORTAflOI. COMPANY 

N O T I C E 

A court action, e n t i t l e d as shown below, 

was i n s t i t u t e d on or about March 21, 1989, 

involving the above-entitled proceeding: 

No. 89-70134 

RAILWAY LABOR EXECUTIVES' ASSOCIATION, INTERNATIONAL 
ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS AND UNITED 
TRANSPORTATION UNION 

INTERSTATE COMMERCE COMMISSION AND UNITED STATES OF AMERICA 

before the United States Court of Appeals 

f o r the Ninth C i r c u i t 

NORETA R. MCGEE 
Secretary 
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Zxidlvlduala Sarvad: 

FD030400/0021/ 10916 SCSS POR 
THE ATCHISON, TOPEKA AND SANTA FE RAILWA 
SITTE 510 
2300 CLAYTON ROAD 
CONCORD CA 94'?n 

FD03040n ' 0021 ' 7586 SCSS PCrJ 
JOHN O'B. CLARKE, JR. 
SUITE 210 
1050 SEVENTEENTH STREFT, NW 
WASHINGTON DC 200 36 

FDO3040 0 0 0 21 
JEROME F DONOHOE 
224 SOITH MICHIGAN AVENUE 
CHICAGO 

7 3 949 SCSS APR 

I L 60604 

FD030400 0021 ' 
DONALD F GRIFFIN 
SUITE 210 
1050 - 17TH STREET., N.W. 
WASHINGTON 

98725 SCSS POR 

DC 20036 

FD030400/0021/ 106809 SCSS PRP 
HIGHSAW & MAHONEY, P. C. 
SUITE 210 
1050 17TH STREET, N.W. 
WASHINGTON. DC 20 0 36 
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FD030400/0021'' 
CHARLES KONG 
1017 BROWN STREET 
BAKERSFIELD 
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FD030400'0021 ' 
WILLIAM G. MAHONEY 
SUITE 210 
1050 17TH STREET, N. W. 
WASHINGTON 

7818 SCSS PRP 

DC 20036 

FD030400/0021/ 77690 SCSS POR 
JAN MATING 
1001 PENNSYLVANIA AVENUJE, NW. 
WASHINGTON, DC 20006 

FD03C.*U0/ 0021/ 91343 SCSS APP 
SANTA FE SOUTHERNN PACIFIC CORP. 
224 SOUTH MMICHIGAN AVENUE 
CHICAGO I L 60604 

FD030400 0021 495 SCSS POR 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 
SOUTHERN PACIFIC BUILDING 
ONE MARKET PLAZA 
SAN FRANCISCO CA 94105 

FD030400/0021/ 
RICHARD E. WEICHER 
224 SOUTH MICHIGAN AVENUE 
CHICAGO 

6830 SCSS POR 

IL 60604 

hU'ir^' TRANSPORTATION SERVICES INC 
FOH- ISON TOPEKA & SANTA FE RY CO 
:33i v\. AVE., N.^i*., SUITE 1211 
WASHINGTON OC 20004 



SERVICTDATE 
IHTBRSTATB COMMERCE COMMISSIOM _ ^ ĴQQ 
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A p r i l 4, 1989 

Finance Docket No. 30400 (Sub-No. 21) 

SANTA FE SOUTHERN PACFIC CORPORATION — CONTROL — SOUTHERN 
PACIFIC TRANSPORTATION COMPANY 

W <? T I g g 

A court a c t i o n , e n t i t l e d as shown below, 

was i n s t i t u t e d on or about March 21, 1989, 

in v o l v i n g the above-entitled proceeding: 

No. 89-70134 

RAILWAY LABOR EXECUTIVES' ASSOCIATION, INTERNATIONAL 
ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS AND UNITED 
TRANSPORTATION UNION 

V. 

INTERSTATE COMMERCE COMMISSION AND UNITED STATES OF AMERICA 

before the United States Court of Appeals 

f o r the Ninth C i r c u i t 

NORETA R. MCGEE 
Secretary 
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INTERSTATE COMMERCE COMMISSION 

DECISION 

Finance Oockat Ko. 30400 (Sub-No. 21) 

SANTA i _ SOUTHERN PACIFIC CORPORATION — CONTROL ~ SOOTHERN 
PACIFIC TRANSPORTATION COMPANY 

Ottcldad: January 25, 1989 

BACKGROUND 
In a dacision in this proc««ding s«rv*d October 10, 1986, 

Santa Fa S.P. Cora.-Con.-Southarn Pacitic Tranap. Co.. 2 I.C.C.2d 
709 fSFSP), wa daniad tha proposed aargar of Tha Atchison, TopaJca 
and Santa Fe Railway Coapa.ny (ATSF or Santa Fa) and tha Southarn 
Pacific Transportation Conpany (SPT). Tha Santa Fa Southarn 
Pacific Corporation (SFSP) had ownad tha stocJc of SPT ainca 
Dacanbar 1983. whan tha Conission approvad usa of an indapandant 
voting trust to hold tha stock of tha SPT, enabling tha holding 
coapanies of the tvo railroads to serge. Once the proposed 
•erger of the railroads was denied, and in order to avoid a 
violation of the Interstate Conerce Act, 49 U.S.C. 11343,' SFSP 
was required to divest i t s interest in either Santa Fe or SPT. 
SFSP chose to s e l l the stocJc of the SPT to Rio Grande Industrias 
(Rio Grande), and by decision served September 12, 1988, Bia 
grande industriaa. Inc.. SPTC Holding. Inc.. and the Denver and 
Rio Grande Waatara Railroad Coapanv - Control - Southern Pacific 
Transportation Coapanv. I.C.C.ad (RjQ gganda). that 
acquisition was approved. The voting trust was dissolved on 
October 13, 1988. when the Rio Grande-SPT acquisition was 
consuaaated. 

During the Rio Grande proceeding, the Railway Labor 
Executives' Association (RLEA) and the Intemational Brotherhood 
of Teaasters (IBT) argued that certain SFT and Santa Fa eaployees 
had been adversely affected by actions of the i r eaployers ta)can 
in anticipation of the Santa Fo-SPT aerger. In Rio Grande, the 
unions urged that the relationship betveen the Rio Grande 
proce^Hing and the already denied S£S£ case aade both railroads 
subject to tbe labor protective conditions at 49 U.S.C. 11347. 
He concluded that we had no authority in connection with the Rig 
Grande acquisition to aandate protective conditions as sought by 
the unions. Slip op. at p. 95. Ne stated, hovever, that due to 
our continuing jurisdiction over the voting trust, SFSP vas in a 
different position than vas Rio Grande. Ne stated our belief 
that i t vas vithin our pover to afford eaployees adversely 
affected by actions of SFSP labor protection in this doclcet. By 
notice served Septeaber 27, 1988, in this sxibnuabered proceeding, 
ve sought coanents on vhether the Coaaission has the authority to 
iapose such labor protective conditions, vhether such conditions 
are varranted here, and, i f so, hov the conditions should be 
framed. 

In response to our notice, ve received coaaents froa RLEA, 
SFSP and SPT and replies fr^a the saae three parties.' RLEA has 

'Under 49 U.S.C. 11343, consolidation, aerger or control of 
tvo or aore carriers aay be carried out only vith the approval 
and authorization of the Coaaission. 

^he coaaission has also received a nuaber of letters froa 
current or former eaployees of the Santa Fe or SPT vhich recount 
personal experiences vith lay-offs from positions on the 
railroads as far back as 1980. The letters were apparently not 
submitted in response to our notice, vere not served on the 
designated parties and in many instances vere not f i l e d vithin 



Finance DoOcet No. 30400 (Sub-No. 21) 

not attempted to provide any n«v evidence to lay a factual basis 
for concluding that employees were adversely affected by actions 
talcan in anticipation of the proposed Santa Fe-SPT merger. 
Instead, RL£A urges the Commission to impose protective 
conditions which would apply i£ any employees were so affected. 

In responding to our question whether the Commission has the 
authority to impose labor protective conditions in these 
circumstances, RLEA argues not only that we have the authority, 
but that under 49 U.S.C. 11347 we are required to do so. I t 
contends that the voting trust, Rio Grande and the 
divestiture constitute one continuous section 11343 proceeding 
for vhich labor protection i s mandatory under section 11347. 
SFSP and SPT argue, hovever, that such an approach i s 
unprecedented, because vhat i s sought i s the imposition of 
employee protection on a transaction that has been denied, i.e.. 
the aisE consolidation. The carriers state that our authority to 
impose conditions hinges upon approving a transaction. The 
denial of a transaction, they argue, affords no basis for 
imposing conditions under section 11347. They agree, hovever, 
that we would have authority over violations of the voting trust. 

Rt£A further argues that employee protection i s warranted 
because employees have in fact been adversely affected by actions 
taken by SPT and/or SFSP in anticipation of consolidation. RLEA 
has submitted verified statements (that had been submitted in 
1984 in S£S£) from two SPT employees who argue that certain 
operating adjustments made by SPT were in anticipation of 
consolidation with Santa Fe. SFSP and SFT argue that there i s no 
new evidence that SPT employees were affected by SFSP ordered 
actions, and that the evidence presented does net support a claim 
of adverse effects. 

RLEA urges imposition of the Nev York Dock conditions,' 
vhich set out the minimvim statutory protection afforded employees 
affected by a consolidation. RLEA proposes the procedural 
approach taken in the consolidated Finance Docket No. 31250, 
National Railroad Passenger Corporation — Conveyance, and 
Finance Docket No. 31259, Cantral Vermont Railvay. Inc. — 
Petition for Exemption (not printed), served August 9, 1988. That 
i s , we need not find that employees were adversely affected but 
would simply impose the New York Dock conditions. Thus, any 
employee believing himself to be adversely affected would pursue 
the matter through the prescribed process. 

DISCUSSION AND CONCLUSIONS 

In general, employee grievances unrelated to the Rio Grande 
acquisition of SPT are governed by the grievance procedures 
contained in collective bargaining agreements with their 
respective employing carriers. Any adverse effects upon SPT 
employees causally related to Rio Grande's acquisJ.tion of SPT are 
of course covered by the employee protective conditions we 
imposed upon our approval of that transaction. Displacement of 
employees unilaterally undertaken by ATSF or SPT management even 
i f i t i s in anticipation of the disapproved SFSP acquisition of 
control over SPT would be governed by collective bargaining 
agreements betveen those carriers and their respective employees. 
Although in initiating this further inquiry ve believed there 

the time limitations set in our notice. These letters w i l l be 
added to the correspondence section of the public docket in this 
proceeding but v i l l not othervise be considered here as they were 
not served on the parties. To the extent these individuals might 
be eligible for r e l i e f , they would need to pursue i t through some 
other channel such as that outlined later in this decision. 

N̂ew York Dock Rv. - Control - Brooklyn Eastern Dist.. 360 
I.C.C. 60 (1979). 
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might be seme basis for imposing labor protection obligations 
upon SFSP for any actions that i t ordered be taken by ATSF or SPT 
management in anticipation of consolidation which adversely 
affected the employees of either carr i e r , we nov conclude that 
there vould be no basis for imposing labor protection on SFSP 
even for merger anticipatory actions i t could be shovn to have 
ordered ATSF to take because SFSP vas at a l l times lavfully in 
control of ATSF as a result of a transaction which did not 
require Commission approval. As to grievances by ATSF employees 
against SFSP-ordered actions, the appropriate avenue for redress 
of such grievances, l i k e grievances arising out of actions 
unilaterally taken by ATSF management, i s to be found in the 
procedures contained in collective bargaining agreements between 
ATSF and i t s employees. 

This leaves only the question of what r e l i e f , i f any, we may 
appropriately afford SPT employees for the adverse effects that 
can be shown to be causally related to actions ordered by SFSP to 
be taken by SPT management in anticipation of the consolidation 
of the ATSF and SPT under the control of SFSP. Such actions by 
definition could only have been ordered during the period SFSP 
had the power to control decisions of SPT and prior to 
disapproval of their application to control SPT, i.e.. during the 
period December 23, 1983 to October 10, 1986. 

He agree with SFSP and SPT that no ba^is has been shovn here 
to impose conditions pursuant to section 11347. Based upon tlie 
comments and replies f i l e d and u^^n further consideration, ve 
conclude that ve do not have authority to impose labor protection 
as a condition of our action disapproving a merger proposal. 
Section 11347 speaks in terms oi approved transactions, and the 
Mev York Dock conditions and their variants, vhich provide for 
preservation of seniority, negotiatev' implementing agreements and 
arbitration, and severance pay, are clearly designed to cushion 
the adverse impacts on labor of conmuamated transactions. 

During the period froa Deceaber 23, 1983, to October 10, 
1986, any control exercised by SFSP over SPT vas subject to 
Commission jurisdiction over the voting trust into which SPT 
stock was placed. I f any actions adverse to employees are shown 
to have been ordered by SFSP in anticipation of consolidation and 
in violation of the provisions of 49 U.S.C. 11343, which prohibit 
common control absent Comnission approval, the adversaly affected 
individuals have a remedy as provided by 49 U.S.C. 11705. 

SPT employees who believe they vere harmed by actions taken 
in anticipation of the proposed SPT-ATSF consolidation vould be 
required to shov, in addition to causation, that SFSP exercised 
unlavful control of SPT, in violation of the Act or the 
conditions in our approval of SFSP's voting trust for SPT stock.' 
Persons injured by a c a r r i e r violating the Act or an order of the 
Commission may f i l e suit, and the c a r r i e r i s liable for the 
damages sustained as a result of those violations. 49 U.S.C. 
11705. In such a suit any adversely affected employees vould 
have an opportunity to prove the necessary elements of the action 
— that SFSP took actions that violated the Act, and that those 
actions resulted in harm to the employees. He do not think that 
the essentially factual matters that vould be in issue in a c i v i l 
proceeding are such that vould require the exercise of 

*We stated, in Rio Grande, s l i p op. at page 96, that we 
would entertain comments conceming employees who were alleging 
harm as a consequence of actions taken or orders issued by SFSP 
in anticipation of merger. This proceeding vas not intended to 
encompass actions that may have been taken by SPT or ATSF 
independently. As discussed earlier in this decision any adverse 
effects of such actions may be covered by existing collective 
bargaining agreements. SPT, in i t s reply comments, refers to 
several grievances that have already been decided conceming such 
allegations. 
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administrative expertise, so aj to invoke the doctrine of primary 
jurisdiction. Saa Hansen v. Wgyfplk t Hastam Rv. Co.. 689 F.2d 
707 (7th Cir. 1982) ; Chicago t NH Transp. Co. - Abandonment. 3 
I.C.C.2d 729 (1987), affd. aub OSIUL Int. Bhd. of Elec. Horkars v. 
ICC. No. 87-1629 (D.C. Cir., decided November 25, 1988). This i s 
the course of action provided by Congress to redress any 
financial haras caused by unlavful actions. 

For these reasons, ve v i l l . j.scontinue this proceeding. 

This action v i l l not significantly affect either the quality 
of the huaan environment or energy conservation. 

I t i s ordered; 

1. This proceeding i s discontinued. 

2. This decision i s effective on the date served. 

3y the Commission, Chairman Gradison, vice Chairman Sinnnons, 
Conunissioners Andre, Lamboley, and P h i l l i p s . Vice Chairman Simmons 
and Commissioner Lamboley dissented in part with a separate expression, 

Noreta R. McGee 
(SIAL) Secretary 

vTejK tpHAiRMAM SIMMONS, dissenting in part: 

Z disagree v i t h the majority's somevhat perfunctory treatment 

of the Commission's r e s p o n s i b i l i t y to enforce the I n t e r s t a t e 

Commerce Act and i t s own orders. I Iselieve the Commission should 

take i n i t i a l cognizance of any employee action a r i s i n g out of a 

v i o l a t i o n of the voting t r u s t . Even i f invocation of primary 

j u r i s d i c t i o n i s not c l e a r l y required, the Commission should at 

least indicate i t s i n t e n t i o n rigorously t o enforce i t s ovn 

decisions and the requirements of the Act. 

COMMISSIONER LAMBOLEY. diaaanting in part: 

While denial of apecific r e l i e f under the ICA as requested; 

i.e . . imposition of NY Dock conditions under S11347, may be 

appropriate, i n my view, i t i s not appropriate to merely leave 

the por..>nti>ii issues aa auo-jecn rnattar tor SH'OS - ^ i v i l action 

remedy i n the Courts. 

There i s no sound reason for the Commission to abdicate i t s 

primary J u r i s d i c t i o n to j u d i c i a l forums. To do so is a 

disservice to the transportation interests of both the r a i l 
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carrier, and the r a i l employees alike.' Causes of actions which 

may be brought against SFSP must of necessity involve actions 

undertaken by SFSP under the egis of the Commission established 

voting truat. The primacy of Commiaaion jurisdiction i s tied to 

the trust. Claima made will require construction and 

interpretation of the trust and conduct thereunder. Such 

complaints are cognizable by the Commission under S11701.* 

In my view, the needs for expertise, efficiency and 

consistency of disposition auger well for the claim and exercise 

of primary jurisdiction by the Commission in complaint cases 

under S11701 for any employment claims as may be made under the 

voting trust. 

* This approach also lacks consistency with the strength and 
breadth of Coromission jurisdictional claims with respect to other 
employment conditions under S10901 (discretionary) and S11347 
(mandatory), and review of arbitration awards on employment 
issues, e.g.. Lace Curtain caaea AB-1 (Sub-Nos. 83 and 113) aff'd 
sub nom IBEW v. I.C.C., F.2d (1989). 

* To characterize the potential causes aa fact bound and not 
re-juiring Commission administrative action i s strikingly 
reminiscent of MC-177 cases, in whi .» the Commission has deferred 
to the courta in rate/tariff undercharge caaea, notwithstanding 
the consequence of considerable confusion and inconsistent 
results. 

- 5 
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SANTA FE SOUTHERN PACIFIC CORPORATION — CONTROL — SOUTHERN 
PACIFIC TRANSPORTATION COMPANY 

Decided: January 23, 1989 

BACKGROUND 
In a decision in this proceeding served October 10, 1986, 

Santa Fe S.P. Corp.-Con.-Southern Pacific Transp. Co.. 2 I.C.C.2d 
709 fSFSP), we denied the proposed merger of The Atchison, Topeka 
and Santa Fe Railway Company (ATSF or Santa Fe) and tihe southern 
Pacific Transportation Company (SPT). The Santa Fe Southem 
Pacific Corporation (SFSP) had owned the stock of SPT since 
December 1983, when the Conmission approved use of an independent 
voting trust to hold the stock of the SPT, enabling the holding 
companies of the tvo railroads to merge. Once the proposed 
merger of the railroads vas denied, and in order to avoid a 
violation of the Interstate Commerce Act, 49 U.S.C. 11343,' SFSP 
was required to divest i t s interest in either Santa Fe or SPT. 
SFSP chose to s e l l the stock of the SPT to Rio Grande Industries 
(Rio Grande), and by decision served September 12, 1988, £ifi 
Grande Industries. Inc.. SPTC Holding. Inc.. and the Denver and 
Rio Grande Heatem Railroad Companv - Control - Southem Pacific 
Transportation Companv. I.C.C.2d ^Rlo Grande). that 
acquisition vas approved. The voting trust vas dissolved on 
October 13, 1988, when the Rio Grande-SPT acquisition was 
consummated. 

During the Rio Grande proceading, thfi Railway Labor 
Executives' Association (RLEA) and t̂ t̂* I;n̂  emational Brotharhood 
of Teamsters (IBT) argued that certain S r : and Santa Fe employe<ts 
had been adversely affected by actions of their employers taken 
in anticipation of the Santa Fe-SPT merger. In Rio Grande, the 
unions urged that the relationship betveen the Rio Grande 
proceeding and the already denied SFSP case made both railroads 
subject to the labor protective conditions at 49 U.S.C. 11347. 
He concluded that ve had no aul:hority in connection vith the Ris 
Grande acquisition to mandate protective conditions as sought by 
the unions. Slip op. at p. 95. He stated, hovever, that due to 
our continuing jurisdiction over the voting truat, SFSP vas in a 
different position than vas Rio Grande. He stated our belief 
that i t vas vithin our pover to afford employees adversely 
affected by actions of SFSP labor protection in t h i s docket. By 
notice served September 27, 1988, in this subnumbered proceeding, 
ve sought comments on vhether the Commission has the au1:hority to 
impose such labor protective conditions, vhet:her such conditions 
are varranted here, and, i f so, hov the conditions should be 
framed. 

In response to orr notice, ve received comments from RLEA, 
SFSP and SPT and replies froa the saae three parties.' RLEA has 

'Under 49 U.S.C. 11343, consolidation, merger or control of 
tvo or more carriers may be carried out only witih tho approval 
and authorization of the Comnission. 

'The Comaission has also received a number of lett e r s froa 
current or former employees of the Santa Fe or SPT which recount 
personal experiences with lay-offs from positions on tha 
railroads as far back as 1980. The letters were apparently not 
submitted in response to our notice, were not served on the 
designated parties and in many instances vere not f i l e d vithin 
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not attempted to provide any new evidence co lay a factual basis 
for concluding that enployees vere adversely affected by actions 
taken in anticipation of tha proposed Santa Fe-SPT aerger. 
Instead, RLEA urges the Coanlasion to inpoae protective 
conditions vhich would apply i£ any enployees were so affected. 

In responding to our question trtiether ttoe Coaaission has the 
authority to inpose labor protective conditiona in these 
circunstances, RLEA argues not only that ve have the authority, 
but that under 49 O.S.C. 11347 ve are required to do so. I t 
contends that tha voting trust, fiZSE, aio crande and the 
divestiture constitute one continuous saction 11343 proceeding 
for which labor protection is nandatory under saction 11347. 
SFSP and SPT argue, howaver, that such an approa^ i s 
unprecedented, because vhat is sought ia tha iapoaition of 
eaployea protection on a transaction that haa baan denied, I^MJ., 
the SFSP conaolidation. The carriers stata that our authority to 
iapoae conditiona hingea upon approving a tranaaction. The 
denial of a tranaaction, they argue, afforda no baaia for 
iapoaing coitditiona under aection 11347. They agree, hovever, 
that ve vould have authority over violations of the voting trust. 

RLEA further argues that eaployee protection is varranted 
because eaployeea have in fact been adveraely affected by actions 
taken by SPT and/or srsP in anticipation of consolidation. RLEA 
has subaitted verifi'id stateaents (that had been subaitted in 
1984 in SFSP) froa * SPT employees ̂ o argua that certain 
operating adjustaercs made by SPT were in anticipation of 
consolidation vlt^. Santa Fe. SFSP and SPT argue that there 1*-. no 
nev evidence that SPT eaployeea vere affected by SFSP ordered 
actiona, and that the evidence presented doea not support a claim 
of adverse effects. 

RLSA urges i^waltion of the New York Dock conditiona,' 
vhich sat OUI the ainlaua statutory protection afforded employees 
affected by a consolidation. RLEA propoaas tha procedural 
approach taken in the consolidated Finance Docket No. 31250, 
Wational Railroad Passenger Corporation — Convavanca. and 
F. nance Docket No. 312S9, Central Vermont Railvav. Ine. — 
Petition for Exemption (not printed), served Auguat 9, 1988. Tnat 
is, ve need not find that eaployees vere adveraely affected out 
would siaply iapose the Mev York Dock conditiona. Thua. any 
eaployee believing hiaaelf to be adveraely affected vculd pursue 
the aatter through the preacribed proceaa. 

OXSCDSSION ANO CONCLOSIONS 

In general, eq>loyee grievancea unrelated to tha Rio Grande 
acquiaitlon of SPT are governed by the grievance procadurea 
contained in collective bargaining agraeMnta vith their 
reapective eaploying carriers. Any advaraa affecta upon SPT 
employees cauaally related to Rio Grande'a acquiaitlon of SPT are 
of eourae covered by tha eaployee protective conditiona va 
inposed upon our approval of that tranaaction. Dlaplacenant of 
eaployeea unilaterally undertaken by ATSF or SPT aanagenent even 
if i t ia in anticipation of the disapprovac* STSV acquiaitlon of 
control over SPT vould be governed by collective bargaining 
agreeaents betveen thoae carriers and thair reapective enployees. 
Although In initiating this further inquiry va believed there 

the tine linitations set in otxr notice. These letters v i l l be 
added to the correspondence section of the public docket in this 
proceeding but v i l l not othervise ho conaidered here aa they vere 
not served on the partiea. To the extent theae individuala aight 
be eligible for relief, they vould need to poraue i t through soae 
other channel such aa that outlined later in thia decision. 

'MW YorK DOCK RYi - CBntrot - BrogXIyn matara Qiat*, 3«o 
I . C . C . 60 (1979) . 
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might be some basis for imposing labor protection obligations 
upon SFSP for any actions that i t ordered be taken by ATSF or SPT 
management in anticipation of consolidation which adversely 
affected the employees of either carrier, we now conclude that 
there would be no basis for impusing labor protection on SFSP 
even for merger anticipatory actions i t could be shovn to have 
ordered ATSF to take because SFSP vas at a l l times lavfully in 
control of ATSF as a rasult of a transaction which did not 
require Commission approval. As to grievances by ATSF employees 
against SFSP-ordered actions, the appropriate avenue for redress 
of such grievances, like grievances ariaing out of actions 
unilaterally taken by ATSF management, is to be found in the 
procedures contained in collective bargaining agreements between 
ATSF and its employees. 

This leaves only the guestion of what relief, i f any, we may 
appropriately afford SPT employees for the adverse effects that 
can be shown to be causally related t- < ctions ordered by SFSP to 
be taken by SPT management in anticipation of the consolidation 
of the ATSF and SPT under the control of SFSP. Such actions by 
definition could only have been ordered during t:he period SFSP 
had the power to control decisions of SPT and prior to 
disapproval of their application to control SPT, i.p.• during the 
period December 23, 1963 to October 10, 1986. 

We agree with SFSP and SPT that no basis has been shorn here 
to impose conditions pursuant to section 11347. Based upon the 
comments and replies filed and upon further consideration, we 
conclude that we do not have authority to impose labor protection 
as a condition of our action disapproving a merger proposal. 
Section 11347 spealcs in terms of approved transactions, and the 
New York Dock conditions and their variants, which provide for 
preservation of seniority, negotiated implementing agreements and 
arbitration, and severance pay, are clearly designed to cushion 
the adverse impacts on labor of consummated transactions. 

During tho period from December 23, :983, to October 10, 
1986, any control exercised by SFSP over SPT was subject to 
Commission jurisdiction over the voting trust into which SPT 
stock was placed. If any actions adverse to employees are shown 
to have been ordered by SFSP in anticipation of consolidation and 
in violation of the provisions of 49 U.S.C. 11343, which prohibit 
common control absent Commission approval, the adversely affected 
individuals have a remedy as provided by 49 U.S.C. 11705. 

SPT employeee who believe they were harmed by actions taken 
in anticipation of the proposed SPT-ATSF consolidation would be 
required to shov, in addition to causation, that SFSP exercised 
unlavful control of SPT, in violation of the Act or the 
conditions in our approval of SFSP's voting trust for SPT stock.* 
Persons injured by a carrier violating the Act or an order of the 
Commission may f i l e suit, and the carrier is liable for the 
damages sustained as a result of those violations. 49 U.S.C. 
11705. In such a suit any adversely affected employees vould 
have an opportunity to prove the necessary elements of the action 
— that SFSP took actions that violated the Act, and that those 
actions resulted in harm to the employees. He do not think that 
the essentially factual matters that vould be in issue in a c i v i l 
proceeding are such that vould require the exercise of 

"He stated, in Rio Grande, slip op. at page 96, that we 
would entertain comments concerning employees who were alleging 
har.j as a consequence of actions taken or orders issued by SFSP 
in anticipation of merger. This proceeding was not intended to 
encompass actions that may have been taken by 3PT or ATSF 
independently. As discussed earlier in thim decision any adverse 
effects of such actions may be covered by existing collective 
bargaining agreements. SPT, in its reply comments, refers to 
several grievances that have already been decided conceming such 
allegations. 

- 3 -
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administrative expertise, so as to invoke the doctrine of primary 
jurisd i c t i o n . gfift Hansen v. Norfolk t Haatam Rv. Co.. 689 F.2d 
707 (7th Cir. 1982); Chicago k WW Tranap. Co. - Abandonment. 3 
I.C.C.2d 729 (1987), AlXiL. AUlZ OSOLM. Int. Bhd. of Elec. Horkers v. 
ICC. No. 87-1629 (D.C. Cir., decided Noveaber 25, 1988). This i s 
the course of action provided by Congress to redress any 
financial haras cauaed by unlavful a'-^iona. 

For theae reasons, ve v i l l discontinue this proceeding. 

This action v i l l not significantly affect either the quality 
of the htman ertvironment or energy coneervation. 

I t i s ordered: 

1. This procseding i s discontintied. 

2. This decision i s effective on the date served. 

By the Coamission, Chairman Gradison, Vice Chairman Simmons, 
Commissioners Andre, L^unbcley, and Ph i l l i p s . Vice Chairman Simmons 
and Commissioner Lamboley dissented in part with a separate expression. 

Noret.1 R. McGee 
(SEAL) Secretary 

VTgg CHAIRMAM siMMQMS. dissenting in part: 

I disagiree with the majority's somevhat perfunctory treatment 

of the Connission's responsibility to enforce t:he Interstate 

Conaeree Act and i t s ovn orders. T believe the Connission should 

take i n i t i a l cognizance of any enployee action arising out of a 

violation of the voting trust. Even i f invocation of prinary 

jurisdiction i s not clearly required, the Connission should at 

least indicate i t s intention rigorously to enforce i t s ovn 

decisions and the requirenents of the Act. 

COMMISSIONER LAMBOLEY. dissenting in part: 

While denial of specific r e l i e f under the ICA as requested; 

i.e., imposition of NY Dock conditions under $11347, may be 

appropriate, in my view, i t is not appropriate to merely leave 

the potentidi issues aa ^ub^ect niatter for S11705 c i v i l action 

remedy in the Courts. 

There i s no sound reason for the Commission to abdicate i t s 

primary jurisdiction to judicial forums. To do so is a 

disservice to the tranaportation interests of both the r a i l 

- 4 -
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carrier, and the r a i l employees alike.* Causes of actions which 

may be brought against SFSP must cf necessity involve action.^ 

undertaken by SFSP under the egis of the Commission established 

voting trust. The primacy of Coamission jurisdiction i s tied to 

the trust. Claims made w i l i require ronstruction and 

interpretation of the trust and conduct thereunder. Such 

complaints are cognizable by the Commission under S11701.' 

In my view, the needs for expertise, efficiency and 

consistency of di»t'̂ "ition auger well for the claim and exercise 

of primary jurisdiction by the Commission in complaint cases 

under §11701 for any employment claims aa may be made under the 

voting trust. 

* This approach also lacks consistency with the strength and 
breadth of Commission jurisdictional claims with respect to other 
employment conditions under S10901 (discretionary) and $11347 
(mandatory), and review of arbitration awards on employment 
issues, e.g.. Lace Curtain cases AB-1 (Sub-Nos. 83 and 113) aff'd 
»ub non IBEW v. I.C.C, F.2d (1989). 

* To characterize the potential causes as fact )/Ound ani not 
requiring Commission administrative action i s strikingly 
reminiscent of MC-177 cases, in which the Commission has deferred 
to the courts in rate/tariff undercharge cases, notwithstanding 
the consequence of considerable confusion and inconsistent 
results. 

- -
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SANTA FS SODTHBRN PACITIC CORPORATION — CONTROL ~ SOUTBSRM 
PACX7XC TKANaPOItXATXON COHPAHT 

Decided: January 25, 1989 

BaacatooiiD 
In a decision in thia proceeding sarved October 10, 1986, 

Santa Fe S.P. Cora.-Con.-Southern Paeifie Transn. Co.. 2 I.C.C.2d 
709 (SZS2), V* denied the proposed aerger of The Atchison, Topeka 
and Santa Fe Railtiay Coapany (ATSF or Santa Fe) and the Southem 
Pacific Tranaportation Conpany (SPT). The Santa Fe Southem 
Pacific Corporation (SFSP) had owned the stock of SPT since 
Decenber 1983, vhen the Connission approved use of an independent 
voting truat to hold the atock of tha SPT, enabling the holding 
coapanlea of tha tvo railroada to aarge. Once tha propoaed 
aargar of tha railroada vas daniad, and in ordar to avoid a 
violation of tha latarstata CoMarce Act, 49 O.S.C. 11343,^ SFSP 
vas required to diveat ita intereat in either Santa Fe or SPT. 
SFSP choaa to sell the stock of the SPT to Rio Grande Xndustriea 
(Xlo Grande), and by deciaion sexvad Septeaber 12, 19«S, Bia 
grande Tndumtftaa. Tne.. SVrc Haldtna. Tna.. and tha Denver and 
Rio Grande Weatam Wallroed erxmnmnv - Control - Seuthara Paeifie 
Tgananortation Comaanv. I.C.C.2d /Rio Grandad. that 
aeqoiaitilon vaa approved. The voting truat was dissolved on 
October 13, 198t, when tha Rio Grande-SPT acquiaitlon was 

ttad. 

During the Rio Grande procaading, the Railvay Labor 
Executlvea' Aaaociation (RLIA) and the Intemational Brotherhood 
of Teaaaters (IBT) argued that cartain SPT and Santa Fe enployees 
had been adversely affected by actiona of thair eaployers taken 
in anticipation of the Santa Fe-SPT nerger. In Rio Grande, the 
-:nions urged that the ralatlonahlp betveen tha Rio Grande 
procaading and the already denied SFSP case aade both ralLroada 
subject to the labor protaetlve conditions at 49 U.S.C. 11347. 
We concluded that we had no authority in connection with the Rio 
Grande ̂ cqolaitlon to mandate protective conditiona as sought by 
the uniona. Slip op. at p. 9S. We stated, hovever, that due to 
our continuing jurisdiction over the voting trust, SFSP was in a 
different poaltlon than vaa Rio Grande. We stated our belief 
that i t was within our power to afford anployaea adversely 
affected by actiona of SFSP labor protection in thia docket. By 
notice served Septeaber 27, 19*8, in this subnumbered proceeding, 
wa sought eoanenta on vhether tha Coaaiaaion baa the authority to 
inpoae such labor protective conditions, whether such conditiona 
are varranted here, and, i f so, hov the conditions should be 
framed. 

In reaponae to our notice, IM received coaaents froa RLEA, 
SFSP and SPT and repliea froa tha same three parties.' RLEA haa 

Hinder 49 O.S.C. 11343, consolidation, aerger or control of 
two or more carriers may be carried out only with the approval 
and Authorization of the Coaaission. 

*The Coaaission baa also received a nuaber ot letters fron 
curren-.-. or fomer enployeaa of the Santa Fe or SPT which recount 
personal experiences with lay-offs froa positions on the 
railroat's as far back aa 1980. Tha letters %rere apparently not 
subaitted in response to our notice, vere not served on the 
designat »d parties and in aany inataneea were not filed within 
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not atteapted to provide any nev evidence to lay a factual basis 
for concluding that eaployees vere adversely affected by actions 
taken in anticipation of the proposed Santa Fe-SPT aerger. 
Inatead, RLEA urgea the Coaaission to iapoae protective 
conditiona vhich vould apply i£ any eaployeea vera so affected. 

In responding to our queation vhether the Coaaiaaion haa the 
authority to inpoae labor protective conditiona in theae 
cireuaatancee, RLEA arguea not only that ve have the authority, 
but that under 49 O.S.C. 11347 ve are required to do so. I t 
contends that the voting truat, SISR, Rio Grande and the 
dlveatitura conatltute one contlnuoua section 11343 proceeding 
for which labor protection ia aandatory undar saction 11347. 
SFSP and SPT argtia, however, that such aa approach ia 
unprecedented, becauae what la sought ia tha inpoaltlon of 
employee protection on a tranaaction that baa bean denied, i.e.. 
tha SFSP conaolidation. The carriera state that our authority to 
iapoae conditiona hingea upon approving a tranaaction. Tha 
diniai of a tranaaction, they argue, afforda no baaia for 
inpoaing conditiona under section 11347. They agree, hovever, 
that ve vould have authority over violations of the voting trust. 

RLEA further arguee that eaployee protection is varranted 
because eaployeee have in fact been adversely affected by actions 
taken by SPT and/or SFSP in anticipation of conaolidation. RLEA 
haa subaitted verified stateaents (that had been subnittr<d in 
1984 in SIS£) froa two SFT eaployeea vho argue that certain 
operating adjuataants aade by SPT vere in anf.c'pation of 
conaolidation vith Santa Fe. SFSP and SPT a ̂ ue that there is no 
nav evi(«ance that SPT eaployees »'-.*re affected by SFSP ordered 
actiona, and that the evidence preaented doea not support a claia 
of adverse effeeta. 

RLIA urgea inpoaltlon of the waw Ya»»k n«r.ir conditiona,' 
which set out the ainlaua statutory protection afforded eaployeea 
affaeted by a conaolidation. KLEA propoaaa the procedural 
approach taken in the conaolidated Finance Docket No. 312S0, 
Bationa. Railroad Passenger eorporatlon — gonvevanea. and 
Finance Docket No. 31259. Central Varaont. B»i1w«v. tne. — 
Petition for (not printed), served Augtiat 9, 1988. That 
ia, ve need not find that eaployeea wera adversely affected but 
vould siaply inpose the Hav Yark rv»eic conditiona. Thua, any 
eaployee believing hiaaelf to be adversely affected would pursue 
tha aatter through the preacribed proceaa. 

OISCUSSZON AND CONCLOSIONS 

Zn general, eaployee grievancea unrelated to the Rio Grande 
acquisition of SPT are governed by the grievance procedures 
contained in collective bargaining agreeaenta with their 
rompoctivo eaploying carriera. Any advaraa effeeta upon SPT 
eaployeea cauaally related to Rio Grande'e acquiaitlon of SPT ara 
of eourae covered by the eaployee protective conditions we 
iapoaed upon our approval of that tranaaction. Oiaplaceaent of 
eaployeea unilaterally undertaken by ATSF or SPT aanaganant even 
i f i t is in anticipation of the disapproved SFSP acquiaitlon of 
control over SPT would be governed by collective bargaining 
agreeaents betwaen thoae carriers and their reapective eaployees. 
Although in initiating this further inquiry ve believed there 

the tiae liaitations set in our notice. These letters will be 
added to the correspondence section of the public docket in this 
proceeding but v i l l not othervise be considered here as they vere 
not aarved on the partiee. To the extent these individuals aight 
be eligible for relief, they vould need to puraue i t through soau 
other channel such as that outlined later in this decision. 

.'"y. ^gg^ PQCK RV. - Control - Brooklvn Ba.t.m n<.i-, 3^0 
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aight be soae baaia for iapoaing labor protection obligationa 
upon SFSP for any actions that i t ordered be taken by ATSF or SPT 
aanageaent in anticipation of conaolidation vhich adversely 
affected the enployeea of either carrier, ve nov conclude that 
thare votild be no baals for iapoaing labor protection on SFSP 
aven for aerger anticipatory actiona I t could be shown to have 
ordered ATSF to take becauaa SFSP vas at a l l tlaaa lawfully in 
control of ATSF as a restilt of a tranaaction which did not 
require Coaaiaaion approval. Aa to grievancea by ATSF enployeea 
againat SFSP-ordered actiona, the appropriate aventae for redress 
of such grievaneaa, like grievancea ariaing out of actiona 
onilatarally taken by ATSF aanageaent, ia to be found in the 
proeedurea contained in collective bargaining agreeaenta between 
ASSF and ita eaployeea. 

This leavea only the queation of what relief, i f any, ve aay 
appropriately afford SPT eaployeea for the adverse effects that 
can be shovn to be causally related to actiona ordered by SFSP to 
be taken by SPT aanageaent in anticipation of the conaolidation 
of tho ATSF jutd SPT under the control of SFSP. Such actiona by 
definition could only have been ordered during the period SFSP 
had the pover to control decisions of SPT and prior to 
disapproval of t:heir application to control SPT, i.e.. during the 
period Deceaber 23, 1983 to October 10, 1986. 

He agree vith SFSP and SPT that no baaia haa been shovn here 
to iapoae conditiona pursuant to section 1134"̂ . Baaad upon the 
coaaents and repliea filed and upon further conaideration, ve 
conclude that va do not have authority to iapoae labor protection 
aa a condition of our action disapproving a aargar propoaal. 
Section 11347 speaka in teraa of approved tranaactiona, and the 
Nev York Dock conditiona and their variants, vhich provide for 
preservation of seniority, negotiated iapleaanting agreeaenta and 
arbitration, and severance pay, are clearly designed to etiahion 
th' idverse inpacta on labor of conatiaaatad tranaactiona. 

mring the period froa Deceaber 23, 1983, to October 10, 
any control exercised by SFSP over SFT vaa subject to 

Coaaission jurisdiction over the voting trust into vhich SPT 
stock vas placed. I f any actions adverse to eaployeea are shovn 
to have been ordered by SFSP in anticipation of conaolidation and 
in violation of the provisiona of 49 O.S.C. 11343, vhich prohibit 
coaaon control abaent Coaaiaaion approval, tha adveraely affected 
individuala have a reaedy aa provided by 49 O.S.C. 1170S. 

SPT eaployeea vho believe they were haraed by actiona taken 
in anticipation of the propoaed SPT-ATSF conaolidation vould be 
required to show, in addition to cauaation, that SFSP exercised 
tinlawful control of SPT, in violation of the Act or the 
conditions in our approval of SFSP's voting truat for SPT stock.* 
Persona injtirad by a carrier violating the Act or an order of the 
Coaaiaaion aay f i l e suit, and the carrier .̂s liable for the 
daaagea sustained as a reaixlt of thoaa vlolationa. 49 O.S.C. 
1170S. In such a suit any adversely affected eaployeea would 
have an opportunity to prove the neceaaary eleaenta of the action 
— that SFSP took actiona that violated the Act, and that thoae 
actiona reaultad in ham to the enployeea. He do not think that 
the eaaentlaily factual aatters that wotUd be in iaaue in a c i v i l 
proceeding are such that vould require the exercise of 

^fe stated, in Rio Grande, slip op. at. page 96, that we 
would entertain coaaents conceming eaployaea who were alleging 
ham as a consequence of actions taken or ordem issued by SFSP 
in anticipation of aerger. This proceeding v^a not intended to 
encoapass actiona that aay have been taken by SPT or ATSF 
independently. Aa discussed earlier in this decisi ,n any advene 
effects of such actions aay be covered by existing collective 
bergaining agreeaents. SPT, in its reply coaaenta, refera to 
several grievances that have already been decided conceming such 
allegations. 

- 3 -
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adninistrative expertise, so aa to invoke the doctrine of priaary 
jurisdiction. Ssa Hansen v. wor^olk t Weatam Rv. Co.. 689 F.2d 
707 (7th Cir. 1982); chieago t WW Tranan. Co. - Abandonaant. 3 
I.C.cad 729 (1987), »f<d. USE.. Tnt. Hhdi Qf Bltc. Wflgĵ tra v. 
ICC. No. 87-1629 (D.C. Cir., decided Noveaber as, 1988). This ia 
tha eourae of action provided by Congreaa to radraaa any 
financial hama cauaad by onlawfol actiona. 

For these reaaona, wa will discontinue thia procaading. 

Thia action will net algnifieantly affect either tha quality 
of tha huaan environaaat or energy eonnarvatiea. 

1. Thia proceeding ia diaeeatinuad. 

3. This daeiaion ia effective on the date served. 

By the Coaaiaaion, Chairaan Gradison, Vice Chairaan Simmons, 
Commissioners Andre, Lamboley, and Phillips. Vice Chairman Simmons 
and Comaissloner Lamboley dissented tn part with a separate expression. 

Morata >. NeOea 
(•SAL) Secretary 

j^rm ^aTewMi gTWMPwa. dlmsentina in part: 

Z disagree with tha majority's soaawhat perfunctory traataant 

of tha Coaaiaaion's reaponaibillty to enforce the Zntantate 

Coaaeree Act and ita own ordem. I believe the coaaiaaion should 

take i n i t i a l cognizance of any eaployee action arising out of a 

violation of tha voting truat. Even i f invocation of priaary 

juriadiction is not clearly required, the Coaaiaaion ahotild at 

leaat indicate i t s intention' rigoroualy to enforee ita own 

deeiaiona and tha raqoiraaanta of the Act. 

COMWISSIOHER LAMBOLEY. dissenting in part: 

Nhiie denial of specific relief under the ICA as requested; 

i.e., iaposition of NY Dock conditions under S11347, may be 

appropriate, in my viev, i t ia not appropriate to merely leave 

the pocencial isauea as suO-}act matter for S11705 civil action 

remedy in the Courta. 

There is no sound reason for the Connission to abdicate its 

primary jurisdiction to judicial forums. To do so is a 

•disservice to the Cransportacion interests of both the rail 

- 4 -
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carrier, and the rail eaployees alike.^ Causes of actiona which 

may be brought against ?F8P must of neceeeity involve actions 

undertaken by SFSP under the egis of the Comaission established 

voting truet. The priaacy of Coaaission jurisdiction is tied to 

the trust. Claias made will require conetniction and 

interpretation of the trust and conduct theretuider. Such 

eoaplaints are cognizable by the Coaaission under S11701.* 

In my viev, the needs for expertise, efficiency and 

consistency of disposition auger well for the claim and exercise 

of primary Jurisdiction by the Comnission in complaint cases 

under $11701 for any eaployment claims aa may be made under the 

voting trust. 

* This approach also lacks consistency vith the strength and 
breadth of Comaiasion jurisdictional claims with reepect to other 
enploynent conditions under $10901 (discretionary) and S11347 
(nandatory), and review of arbitration awards on eaployaent 
issues; e.g.. Lace Curtain cases A»-l (Sub-Nos. 83 and 113) affd 
sub nom IBEW v. I.C.C. F.2d (Z9B9). 

* To eharaeterise the potential causes as fact bound and not 
requiring Coaaission adMinistrative isSJkaR 1> strikingly 
reainiseent of wc-177 cases, in which the Connission haa deferred 
to the courts in rate/tariff undercharge caaes. notwithstanding 
the conseqtMnce of coneiderable confueion and inconeiatent 
results. 

- 5 -
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FR-7035-01 
DO 

j StrtVICE DATE ] 
OCT 1 4 1988 

INTEi-tSTATE COMMERCE COM.MISSION 

CORRECTED NOTICE 

Finance Docket No. 30400 (Sub-No. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION - CONTROL- SOUTHERN 
PACIFIC TRANSPORTATION 

AGENCY: 

ACTION: 

SUMMARY: 

DA'T'ES: 

ADDRESSES: 

Intjk'state Coramerce Commission. 

Corrected Notice. 

By decision served September 27, 19B8, the 

Commi?3l^n sought comments on matters r e l a t i n g 

to wheth'-.r to inpose labor protective 

conditions f o r the benefit of employees of 

either the Atchison, Topeka and Santa Pe 

Railway Company ar the Southern Pacific 

Transportation Company. Due to an 

administrative error, the date set for replies 

was improperly computed. The correct f i l i n g 

dates are set out below. 

Comments must be f i l e d by October 2d, 19<lb, and 

'."eplies must be f i l e d by November 17, 19iiB. 

Send an o r i g i n a l md 20 copies of pleadings 

referring to this notice to: 

(1) Office of the Secretary 
Case Control Branch 
Interstate Commerce Commission 
Washington, DC 20423 



Finance Docket No. 30400 (Sub-No. 21) 

(2) Send one copy each to representatives: 

Jerome F. Donohoe 
Richard E. Wclcher 
Santa Fe Southern Pacific Corporation 
224 Sout.'; Michigan Avenue 
Chicago, IL 60604 

William a. Mahoney 
John 0•3. Clark, Jr. 
Highsaw i MsUioney, P.C, 
Suite 210 
Washington, DC 20036 

POR FURTHER INFORMATION CONTACT: 

Joseph H. Dettmar 
( 202) 275-7245 

[TDD for nearing i.-npaired (202) 275-1721] 

SUPPLE lENTARY INFORMATION: 

Additional information is contained in the September 

27, 1988 decision, and in the decision in Finance Docket 

No. 32000, Rio Jrande Industries, Inc., SPT Holding, Inc., 

and The Denver and Rio Grande Western Railroad Company -

Control - Southern Pacific Transportation Company, 

I.C.C.2d (served September 12, 1988.) To purchase a 

copy of the f u l l decision, write to, c a l l , or pick up in 

person from: Dynamic Concepts, Inc., Room 2229, Interstate 

Commerce Commission Building, Washington, DC 20423. 

Telephone: (202) 289-4357/4359. [Assistance for 

•t 

I 

- 2 -
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the hearing impaired is available through TDD services (202) 

27'j-1721.] 

Decided: Oc tober 4, 1988 

By the Commission, Jane F. Mackall, Director, Office of 

Proceedings. 

^ ' % NORETA R. McGEE 
(SEAL) i Secretary 

- 3 -
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INTERSTATE COMMERCE COMMISSION 

CORRECTED NOTICE 

Finance Docket No. 30400 (Sub-No. 21) 

SANTA PE SOUTHERN PACIFIC CORPORATION - CONTROL- SOUTHERN 
PACIFIC TRANSPORTATION 

e 

AGENCY: 

ACTION: 

SUMMARY: 

DATES: 

ADDRESSES; 

I n t e r s t a t e Commerce Commission. 

Corrected Notice. 

By decision served September 27, 1988, the 

Commission sought comments on matters r e l a t i n g 

to whether to impose labor p r o t e c t i v e 

conditions f o r the benefit of employees of 

e i t h e r the Atchison, Topeka and Sa^ta Fe 

Railway Company ar the Southern P a c i f i c 

Transportation Company. Due to an 

ad m i n i s t r a t i v e e r r o r , the da e set f o r r e p l i e s 

was improperly computed. The correct f i l i n g 

dates are set out below. 

Comments must be f i l e d by October 28, 1988, and 

re p l i e s must be f i l e d by November 17, 1988. 

Send an o r i g i n a l and 20 copies of pleadings 

r e f e r r i n g to t h i s notice t o : 

[1) O f f i c e of the Secretary 
Case Control Branch 
I n t e r s t a t e Coramerce Commission 
Washington, DC 20423 
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(2) Send one copy each to representatives: 

Jerome F. Donohoe 
Ricnard E. Weicher 
Santa Fe Soutnern P a c i f i c Corporation 
224 South Miciigan Avenue 
Chicago, IL 60604 

William G. Mahoney 
John O'B. Clark, Jr. 
Highsaw & Mahoney, P.C. 
Suite 210 
Washington, DC 20036 

POR FURTHER INFORMATION CONTACT: 

Jos'eph H. Dettmar 
(202) 275-7245 

[TDD f o r hearing impaired (202) 275-1721] 

SUPPLEMENTARY INFORMATION: 

Add i t i o n a l i n f o r m a t i o n is contained i n the September 

27, 1988 d e c i s i o n , and i n the decision i n Finance Docket 

No. 32000, Rio Grande I n d u s t r i e s , Inc., SPT Holding, Inc., 

and The Denver and Rio Grande Western Railrcad Company -

Control - Southern P a c i f i c Transportation Company, 

I.C.C.2d (served September 12, 1983.) To purchase a 

copy of the f u l l d e cision, w r i t e t o , c a l l , or pick up i n 

person from: Dynamic Concepts, Inc., Room 2229, I n t e r s t a t e 

Commerce Commission B u i l d i n g , Washington, DC 20423. 

Telephone: (202) 289-4357/4359- [Assistance f o r 

- 2 -
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the hearing Impaired is available through TDD services (202) 

275-1721.] 

Decided: Qc tober 4, 1988 

By the Commission, Jane F. Mackall, Director, Office of 

Proceedings. 

i 

t 
(SEAL) 

NORETA R. McGEE 
Secretary 
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FD 30400 (Sub-No. 21) ^nttxHtutt Commtrce CommiSfition AL:gw 
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Service o f the attached dec i s ion i s hereby made on the f o l l o w i n g 

named c a r r i e r which has no designated agent i n the Washington, D.C. 

area by p o s t i n g same I n the O f f i c e of the Secretary o f the I n t e r s t a t e 

Commerce Commission. 

SANTA FE SOUTHERN PACIFIC CORPORATION 

7)^uA (IT. '/IfoiU^ 
Secretary 
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pSERVICE OATEj 
SEP 2 7 1988 

INTERSTATE COMMERCE COMMISSION 

NOTICE 

Finance Docket NO. 30400 (Sub-No. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION — CONTROL — 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 

AGENCY: Interstate Commerce Commission. 

ACTION: Notice of request for comments. 

SUMMARY: The Commission i s considering whether to impede labor 

protective conditions for the benefit of employees of 

either The Atchison, Topeka and Santa Fe Railway Company 

or the Southern Pacific Transportation Company who wete 

adversely affected by actions taken in contemplation cf 

the merger of those railroads. The Commission seeks 

comments on whether i t has the authority to impose such 

conditions, whether such conditions, whether and to what 

extent such conditions are warr.i..'̂ ed in this instance, 

and, i f so, how should the proceaur "* and substantive 

provisions of such conditions be framed. 

lATES: Comments must be filed by October 28, 19U8, and replie.*; 

must be filed by October 18, 1988 

ADDRESSES: (1) Send an original and 20 S ^ ^ ^ ^ m pleadings 

referring to this notice tor 

.4 
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(1) Office of the Secretary 
Case Control Branch 
Interstate Commerce Commission 
Washington, DC 20423 

(2) Send one copy each to representatives: 

Jerome F. Donohoe 
Richard E. Weicher 
Santa Fe Southern Pacific Corporation '̂ m 
224 South Michigan Avenue 
Chicago, IL 60604 

William G. Mahoney 
- John O'B. Clarke, J r . 
Highsaw & Mahoney, P.C. 
Suite 210 
1050 17th Street, N.W. 
Washington, DC 20036 

FOR FURTHER INFORMATION CONTACT: 

Joseph H. Dettmar 
(202) 275-7245 

[TDD for hearing impaired (292) 275-1721] 

SUPPLEMENTARY INFORMATION: 

Additional infonnation i s contained in the Commission's 

decision in Finance Docket No. 32000, Rio Grande Industries. Inc.. 

SPTC Holding. Inc.. and The Denver and Rio Grande Western Railroad 

Company - Control - Southern Pacific Transportation Company. 

I.C.C.2d (served September 12, 1988) . A copy of that decision, 

as well as the public docket, i s available for inspection in the 

Commission Docket Room, Room 1221, Interstate Commerce 

Commission Bu^^^^^^|^lt}ington, D.C. 20423. A copy of t h a ^ ^ 

decision may be p u r S l ^ ^ ^ ^ ^ p i r i t i n g to Dynamic Concepts, 

- 2 -
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n c . Room 2229, Interstate Commerce Coirmission Building, 

ashington, DC 20423, or c a l l (202) 289-435 7/4359 (D.C. 

metropolitan area), (assistance for the hearing impaired i s 

available through TDD services (202) 275-1721) or by pickup from 

^Dynamic Concepts, Inc., in Room 2229 at Commission headquarters. 

Decided: September 19, 1988. 

By the Commission, Chairman Gradison, Vice Chainnan Andre, 

Commissioners Simmons, Lamboley, and Phillips. 

Acting Secretary 
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IHTERSTATE COHMEPrE ̂X)̂ mISS10N 

DECISIO.' 

finance DocX«t No. 30400 (Siib-No. 21) 

SERVICE DATE 

JUN 

SANT' FE SOUTHERN PACIFIC Ct OPORATION ~ CONTROL — 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 

D*cid*d: Jun« 12. 1992 

BACKGROUND 

I.C.C.709 .1986) rMfiIU_dtlU. 3 I-CC.2d 926 (1987) (5ES|). 
tio Ce«»i««ior 4«ni«d th« proposed Mrgar of Tha Atchiaon, Top»K« 
ar.d Santa Fa Railway Coapany (Santa Fa) and Southarn Pacific 
Transportation Coapany (SPT). Tha Santa Fa Southarn Pacific 
corporation (SFSP) had ownad tha stocK of SP̂  sine* Dacajbar 1983 
undar a Com»is«iion-approvad indapandaat ..ng trust that haa 
en«bl»«d tha two railroads' holding co»pa.uas to narga. Aftar tha 
proposad r a i l marjar was daniad. SFSP wai raquirad to -.ast its 
intarast ir aithar St .» Fa or SPT. SFSP chosa to sail SPT's 
atock to R o Granda Industrias (Rio Cranda) , and that acquisition 
was approvad by tha Comission in Bio GranA* IndUltrttli Bt iUt.-
-control—5,PT Po. . Et Al. . 4 I.C.C.ad 834 (1988) (RtO gftndt) . 
aff'd sub nam. UUMM ffUV IndUB.-Tnr. Y'.""̂ ^̂ ^ S^!^"! 
F.2d 423 (5th Cir. 19*0). Tha vovi->q trust waa diaaolvad on 
octobjr 13. 198a, whan tha Rio Granaa-SPT acquisition was 
consumaatad. 

Du»-inq tha fiiflLitlDl" procaading. tha Railway Labor 
E>acutiva»' Association (ALEA) and tha International Brotharnood 
of Taaastara (IMI aryuad that cartain SPl and Santa Fa aaployaaa 
had baan advarsal/ tffactad by aaplovar actions takan in 
anticipation of tha Santa Fa-SPT aarqar. In Big Qftr.dt. tho 
CoBMission concluded that i t waa nut required to iapose i«b«3r 
protective conditiora undar 49 U.S.C. 11347 for the benefit of 
eaployeos adveraely aftac-ted *>y the rejected ATSf-SPT aerqer and 
that i t waa not appropriate tc iapose labor protectio> for thoaa 
omployeea in the context of Rio Granda'a acquisition cf SPT. 
Because of its continuing jurisdiction ovar the SFSP voting 
trust, the Coaaission instead noted that SFSP was in a different 
position than Rio Grande and that the Coaaiaaion's labor 
protection power would extend to eaployees advevsely affect -i by 
SFSP. 

After consideration of coaaents, in a decixion served 
February 9. 1989, tha Coaaiaaion deterained that: (1) the 
unilateral diaplacaaeit of eaployeea by Santa Fe or SPT 
manageaent, even in anticipation of the disapproved aerger, would 
be .governed by the appUcable collective bargaining agreeaents 
becween those carriera and their eaployeea: (3) there would be no 
ba.nia for iapoaing labor protection on SFSP for aerger 
anticipatory actiona i t could be ahown to have ordered Saata Fe 
to take becauaa SFSP was lawfully in control of Santa Fe and any 
grievances by Santa 'a eaployeea would be found in collective 
bargaining agreeaents between Santa Fe and its eaployees; (3) no 
baais had been shown to iapose conditions for the b«nefii of SPT 
enployees pursuant to aection 11347; and (4) if any aerger 
anticipatory actiona adverae to SPT eaployeea were shown to have 
been ordered by SFSP, in violation of aection 11343, the 
adversely affected individuals would have a court reaedy under 49 
U.E.C. 11705. 
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On judicial reviiw. the Pnited states Court of Appeals for 
the Ninth Circuit largely affiraed the February 9 decision.' I t 
concluded that aggrieved SPT eaployees did not hava available to 
thea a cause of action in the courts under section 11705.' 
Instead, i t detornined that tho Coaaission possessed 
discretionary conditioning authority under 49 U.S.C. 11344(c) to 
"iapose conditions govern!ag the transaction" with respect to 
labor protection for adversely affected eaployees, and reaanded 
the case for the Coaaission to deteraine whether to exercise that 
discretionary authority. 

Tha Coaaission sought rehearing of tha portion of the 
court's decision reaanding tha proceeding to the Coaaission to 
consider in its discretion whether labor protection should hava 
been icposed upon the aerger deni< Ne arg.< that section 
11344(c) clearly conteaplataa iapoaing conditions only when a 
transaction i s approved. 

On rehearing, the Ninth Circuit expressly agreed with our 
conclusion that the lab< r protective conditions aandated by 
section 11347 for approved transactions are not appropriate 
here.' Additionally, the court deleted the explicit reference 
in its earlier decision to a discretionary Coaaission authority 
under aection 11344(c) to iapose labor protection when denying a 
transaction. 

Instead, the court deterained that section 11344(c) contains 
a general discretionary conditioning authority under which the 
f^onniasion ia to consider and condition a transaction with 
reepect to anti-coapetitive [section 11344(b)(1)(E)] and other 
relevant factors including labor [section 11344(b)(\)(D)]. 
Coupling this general conditioning authority with the 
Coaaission's divestiture order (and possibly the Rio Grande 
approval decision), the court directed us to consider in our own 
discretion whether labor protection should be iaposed as a 
condition of the divestiture. 

DISCUSSION AND CONCtUSIC:.S 

We do not view the court decision on rehearing aa basing our 
discretionary conditioning authority on the aerger denial. 
Indeed, we continue c view divestiture as a legal requireaent 
eaanating frca ou..- aerger disapproval. Accordingly, we view the 
court decision on reaand as relating to our continuing 
jurisdiction ovar SFSP froa the tiae the voting trust was in 
effect, through the tiae the aetqer was denieJ, until the tiae 
the divestiture was consuaaated. Several of the early Coaaission 
decisions reflected the Intention to aonitor SPT's situation 
continually as it waa held in tha voting txust pending 
consuaaation. 

> Riiilw«» i.«hf.r iev«r.»» t»«.' A i.n. v. .:e. 924 F.2d 961 (9th 
Cir. 1991). 

' The court cited Its earlier decision in Kraus v. Santa Fa 
southern Pacific Corp.. 878 F.2d 1193 (1989)(Kcftui). There i t 
had ruled that the Coaaission's aerger jurisdiction was exclusive 
and precluded aggrieved eaployeea froa filing claias directly 
with the district court under section 11705. I t noted that in 
HJIAUS it ha.1 explicitly rejected our February 9 decision's 
rea«oninq on the section 11705 issue. 

'Railway Labor Executives' Aaa'n v. ICC. 958 F.2d 25? (9th 
Cir. 1992) (superseding previous opii ion). 
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For exaaple. the Coaaissio . approved the voting trvtst in the 
SFSP consolidation proceed:i.n'3,' 'oased in part on the stipulation 
that the voting trust coulO. at any tiae be aodified to ensure 
coapliance with the law. Also, interested parties affected by 
SPT's actions were to be t;:ae to petition the Coaaission where i t 
aight be shotm that actxons were taken against SPT's interest and 
for the benefit of Santa Fe or its parent. The Coaaission statcKl 
at page 13 that "...we do not at the outset put any l i a i t on the 
type of condition that a.ght be iaposed .... Ne should not 
hesitate to inpose conditions to rectify abuses that aight 
develop in these or any other areas." 

Subsequently, on February 27, 1987, the Coaaission served a 
decision based on an investigation of the operotions of the 
voting trust up to hat tiae. The investigation had disclosed 
undesirable contacts aaong the parties in aeveral areas. p*tveen 
the voting trust as lapieaented and SFSF'a undertakings, tne 
Coaaission concluded that SFT had not been insulated froa SFSP to 
the extant intended. The decision clarified thr trustee's 
obligatiors, aaphaaizad that SPT's independence was the 
responsibility of both the SFSP and SPl aanageaents. and stated 
that the relationships aaong the partiea wculd continue to be 
aonitored. 

Then, in the reaanded February 9. 1989 decision, the 
Coaaission stated that any control SFSP exercised over SPT during 
the voting trust period would be subject to its jurisdiction by 
virtue of the voting trust. Specifically, i t noted at page 2 
that "[t]he carriers agree...that we would have authority over 
violations of the voting trust." 

In the Rio Granda deciaion, BUBCB, at 955-56. the Coaaission 
again recognised its continuing jurisdiction over the voting 
trust and aatters related to i t . I t stated as follows: 

In authorizing [SFSP] to control SPT through a voting 
trust, we subjected SFSP vo our continuing jurisdiction 
with respect to any nuaber of aatters, including the 
possible iaposition of additional conditions that we 
aight deea necessary [N]e believe i t is within our 
power to provide that ATSF or SPT eaployees who can 
deaonstrate that they were adversely affected as a 
direct consequence of actions taken, or orders issued, 
by SFSP in conteaplation of the aerger which we 
ultlaately denisd. be afforded labor protection ir. 
Finance Dc :ket No. 30400. 

Consistent with the court reaand, we are reopening this 
proceeding to give SPT eaployees (as a class) an opportunity to 
deaonstrate that they were adversely affected as a direct 
consequence of actiona taken or orders issued by SFSP in 
conteaplation of tha proposed ATSF-SPT aerger. Ne seek specific 
evidence froa the parties with respect to those actiona or ordera 
issued by SFSP which nay have affected SPT operations and work-
related aasignnenta. Ne are not at this tiae seeking personal 
stateaenta froa individual eaployeea who believe they were 
adveraely affected by SPT actions. Tha parties aay also coaaent 
on whether and how MtW YorK OQCf .Ryi-Contral-JtOQKlYn BMttrn 
Uiaiu.. 360 I.C.C. 60 (1979) fNew York Dock>. nay be aodified 

' Finance Docket No. 30400, Decision No. 2, Santa Fe 
Southern Pac. Corp.-Control-Southern Pac. Trana. Co.; HscoaC: 
Atchiscii. T. 4 S. F. R. Co. and Southern Pac. Trans. Co. (not 
printed), sarved Deceaber 23« 1983. 

3 
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On judicial review, the United states Court of Appeals for 
the Ninth Circuit largeJy affiraed the February 9 decision.^ I t 
concluded that aggrieved SPT eaployees did not have available t J 
thea a cause of action in the courts under section 11705. 
Instead, i t deterained that the Coaaission possessed 
discretionary conditioning authority under 49 U.S.C. 11344(c) to 
"inpose conditions governing the transaction' with respect to 
labor protection for adversely affected eaployees, and renanded 
the case for the Coaaiaaion to deteraine whether to exercise that 
discretionary authority. 

Tha Coaaission sought rehearing of the portion of the 
court'a d'cision reaanding tha proceeding to the Coaaission to 
consider in its discretion whether labor protection should have 
been iaposed upon the aerger denial. Ne argued that section 
11344(c) clearly conteaplataa iapoaing conditions only when a 
transaction is approved. 

On rehearing, the Ninth Circuit expressly agreed with our 
conclusion that the labor protective conditiona aandated by 
acwcion 11347 for approved transactionf are not appropriate 
here.' Additionally, the court deleted the explicit reference 
in its earlier decision to a discretionary Coaaission authority 
undev se.-tion 11344(c) to iapose labor protection when denying a 
transaction. 

Inatead, the court deterained that section 11344(c) contains 
a general diacretionary conditioning autihority under which the 
Coaaiaaion i« to consider and condition a transaction with 
respect to ai.ti-conpctitive [section 11344(b)(1)(E)] and other 
relevant factors including labor [section 11344(b)(1)(D)]. 
Co'JF''i-''y ^ -̂-̂  quanot-al conditioning authority with the 
Cooatssicn's divastirure order (and possibly the Rjg Grandt 
«ppr.-v*l decluion), the court directed us to consider in our own 
d>SCI at ion whether labor protection should be iaposed as a 
condition of tj.r divestiture. 

DISCUSSION AND CONCLUSIONS 

Ne do not view the court decision on rehearing as basing our 
discretionary conditioning authority on the aerger denial. 
Indeed, we continue to view diveatiture as a legal requireaent 
eaanating fron our aerger diaapproval. Accordingly, we view the 
court decision on reaand as relating to our continuing 
jurisdiction over SFSP froa the tiae the voting trust was in 
effect, through the tiae the aerger was denied, until the tiae 
the divestiture was consuaaated. Several of the early Coaaission 
decisions reflected the intention to aonitor SPT'a situation 
continually as i t was held in the voting trust pending 
consuaaation. 

> RiUlwav Labor Executiv««' Aaan. v. ICC. 924 F.2d 961 i9th 
C i r . 1991). 

' The court cited its earlier decision in Kraus v. Santa Fe 
Southern Pacific Corp.. 878 F.2d 1193 (1989)(BTftUl)• There i t 
had ruled that the Conniasion'a aerger juriadiction was exclusive 
and precluded aggrieved eaployeea fron filing clains directly 
with the district court under section 11705. I t noted that in 
Kraus i t had explicitly rejected our February 9 decision's 
reasoning on the section 11705 issue. 

'Railway Labor Exacutivaa' Aaa'n v. ICC. 958 F.2d 252 (9th 
Cir. 1992) (superseding previous opinion). 
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For exaaple, the Connission approved the voting trust in the 
SFSP consolidation proceeding,' basad in part on the stipulation 
that the voting trust could at any tiae be aodified to ensure 
coapliance with the law. Also, interested parties affected by 
SPT's actiona were to be free to petition the Coaaission where i t 
aight be shotm that actions were taken against SPT's interest and 
for the benefit of Santa Fe or its parent. The Coaaission stated 
at page 13 that "—wa do not at the outset put any l i a i t on the 
type of condition that aight be iaposed He should not 
hesitate to iapose conditions to rectify abuses that aight 
develop in these or any otJter areas." 

Subsequently, on February 27, 1987, the Coaaission served a 
decision based on an inveatigation of the operations of the 
voting trust up to that tiae. The investigation had disclosed 
undesirable contacts aaong the parties in several areas. Between 
the voting truat aa lapieaented and SFSP's undertakings, the 
Coaaission concluded that SPT had not been insulated froa SFSP to 
the extent intandeu. The decision clarified the trustee's 
obligations, aaphasized that SPT's independence was the 
responsibility of both the SFSP -̂nd SPT Banaqeaents, and staged 
that the relationships aaong tha >arties wnuld continue to be 
aonitored. 

* 
\, Then, in the reaanded February 9, 1989 decision, the 
Coanission stated that any control SFSP exercised over SPT during 
the voting trust period would be subject to i t s jurisdiction by 
virtue of the voting trust. Specifically, i t noted at page 2 
that "[t}he carriera agree...that we would have authority over 
violations of the voting trust." 

In the Rio Granda deciaion. BUBCB. at 955-56. the Coaaission 
again recognized i t s continuing jurisdiction over the voting 
trust and aatters related to i t . I t stated as follows: 

In authorizing [SFSP] to control SPT chrough a voting 
trust, we subjected SFSP to our continuing jurindiction 
with respsct to any nuaber of aatters, including the 
poasible iapoaition of additional conditions that we 
aight deea necessary.... [N]a believe i t is within our 
power to provide that ATSF or SPT eaployees who can 
demonstrate that they were adversely affected as a 
direct consequence of actions taken, or ordera iasued, 
by SFSP in conteaplation of the aerger which we 
ultlaately denied, be afforded labor protection in 
Finance Docket No. 30400. 

Consistent with the court reaand, we are reopening this 
proceeding to giva SPT eaployees (as a class) an opportunity to 
denonstrat<( that they were adversely affected as a direct 
conseguence nf actions taken or orders issued by SFSP in 
contemplation of the proposed ATSF-SPT nerger. We seek specific 
evidence fron the parties with reapect to thoae actions or orders 
issued by SF.sp which nay hava affected SPT opferations and work-
related assignnents. Ne are not at this tine seelcing personal 
statenents fron individual enployees who believe they were 
adversely affected by SPT actiona. The parties nay also connent 
on whether and how New York Dock Rv.-Contrc^-Brooklyn Eastern 
Uiai^, 360 I.C.C. 60 (1979) (Hew York Doek̂ . aay be aodified 

* Finance Docket No. 30400, Decision No. 2, Santa Fe 
Southern Pac. Corp.-control-southern Pac. Trans. Co.; Marker-
AtghiBOn. T. 4 S. F. R. Co. and Southarn Pac. Trans. Co. (not 
printed), served Decenber 23« 1983. 
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procedurally and subrtantively to provide relief to adversely 
affected eaployees.' 

This action will not significantly affect either the quality 
of the huaan environaent or energy conservation. 

1. This proceeding is reopened. 

2. Foraer eaployees of the Southem Pacific Transportation 
Coapany or their representatives shall f i l e evidence and arguaent 
as described above by August 3, 1992. replies shall be filed by 
Septeaber 1. 1992, and rebuttal shall be filed by Septeaber 21, 
1992. 

3. This decision is eff^^tive on June 18, 1992. 

By the Coaaission, Chairaan Philbin, vice Chairaan McDonald, 
Coaaisslonera Simons, Phillips, and Eaaett. 

— S i d n e y L. Strickland, Jr. 
Secretary ^ 

' In the February 9 decision, at page 3, the Coaaission 
recognized that the conditions fashioned in New ork Dock are 
ordinarily iaposed in approved consolidation cases and that they: 

provide for preservation of seniority, negotiated 
inpleaentlng agreeaents and arbitration, and severance 
pay, [and] are clearly designed to cushion the adverse 
iapacts on labor of consuaaated transactions. 
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BAKERSFIELD CA 93305-4741 

107396 SCSS VIS 

FD030400/0021/ 
WILLIAM G. MAHONEY 
SUITE 210 
1050 17TH STREET, N. W. 
WASHINGTON DC 20036-5503 

7818 SCSS PRP 

FD030400/0021/ 91343 SCSS APP 
SANTA FE SOUTHERNN PACIFIC CORP. 
224 SOUTH MMICHIGAN AVENUE 
CHICAGO IL 60604-2507 

FD03n400/0021/ 495 SCSS POR 
SOUTFERN PACIFIC TRANSPORTATION COMPANY 
SOUTHERN PACIFIC BLDG 
ONE MARKET PLAZA., SUITE 846 
SAN FRANCISCO CA 94105-1001 

FD030400/0021/ 
E. R. STRAATSMA 
P. O. BOX 214 
FALSOM CA 95630-

116619 SCSS POR 

0214 

FD030400/0021/ 
RICHARD E. WEICHER 
ATCHISON, TOPEKA SANTA FE 
1700 EAST GOLF ROAD 
SCHAUMBURG IL 60173 

6830 SCSS POR 
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IBERVICE DATE 
'JAM 1 ̂  9̂93 

OH 

INTERSTATE r̂..»ifc\<CE COMMISSION 

ORDi-lR 

Finance Docket No. 30400 (Sub-No. 21) 

SANTA FE SOUTHERN PACIFIC CORPORATION 
- CONTROL - SOUTHERN PACIFIC TRANSPORTATION COMPANY 

on January 5. 1992 a conference c a l l i n the ̂ ^ o v e - e n t x t l e d 

matter woS hel d by me w i t h Southetn P^^'^^I . f i c 
A .cDT> ^nrJ P a c i f i c F r u i t Express (PFE), Santa t e w a c i t i ^ 
C o Z l i s I I F P ) , AM̂ W aJd BM^E. and^.eu Mei Tu. The coaference 
c a n was scneduled t o address SPT PFE's Motion t o S t r i k e and 
Reauest f o r Return of M a t e r i a l s Hnproperly Incluaed I n The 
Kecord SFP's Motion f o r A p p l i c a t i o n of . P r o t e c t i v e Order, and 
^ ^ • r M ^ t ^ o n t . Ccnpe:. A f t e r c o n s i d e r i n g the - ^ - - t s o t 
p a r t i e s d u r i n g tne telephone conference c a l l , i t i s Or. r.d as 
f o l l o w s : 

1. SPT PFL: w i l l f i l e a supplemental memoranda i n support 

of I t s motion by January 11 1993; 

2. Tu w.U t i l e any f u r t h e r o p p o s i t i o n t o t h a t motion by 

January 21, 1993; 

3. Tu will any supp I.omenta 1 papers in support of her 
^1otIon to Compel Firthe. Responses by J.^...aury 11, 1^^^-

4. SPT/PFE and SEP w i l l f i l e any response t o t h a t Motion 

by January 21, 1993. 

5. A l p a r t i e s w i l l seive t h e i r papers by o v e r s i g h t m a i l ; 

6 A f u r t h e r conference c a l l on the p a r t i e s r e s p e c t i v e 
Motion; IS scheduled f o r Jar.uary 23. 1993 at 11:00 a.m. (EDT.. 

By P a l l / s r cVol^'^'rhief a d m i n i s t r a t i v e Law Judge t h i s 7th 

day of January, 1993. 

(SEAL) 

^ Sidiiey L . S t r i c k l a n d , J 
^ Secietary ^ 



Interstate Coiunerce Commission 
Office of the Secretary 

Service of Process 

Listing of All Parties Served 

Total Number Served 

Service Date 

3^^i i \ 

Docket No. 

Embraced Cases 

Regional Office(s) served; • E • C • w 

I certify that on the Service Date noted above, a copy of the attached 

• Entire Commission 
C Employee Board 
• Unoppoe«»'1 Notice (NH) 
• Certificate, Permit, License 
• Secretary 

a 
• 

Director 
Name Change 
Commissioner 
Administrative Law Judge 
Other 

decision/notice was served on the individuals named belowi 

3.. UofN-re-N'̂  
Scheduling Clerk Date 

Individuals Served: 

FD0i04U0 0 0 2 1 / 
RICHARD E. WEICHER 
.ATCHISON, TOPEKA SANTA FE 
1 /no FAST GOl.F ROAD 
SCHAUMBURG I L 60173 

6830 SCSS POR 

FDU304U() U(L I 
DENNIS W. WILSON 
1/00 EAST GCLF ROAD 
SCHAUMBURG IL 60173-5853 

131454 SCSS POR 

FOU {0400 0021 
BARBARA A YOUNG 
ONE MARKET PLAZA 
SAN FRANCISCO CA 

147637 SCSS PRP 

94105 

ICC 1042 (8/92) 



Service Date 

Docket Number 

FD0J0400/0021/ 91343 SCSS APP 
SANTA FE SOUTHERN PACIFIC CORP 
1700 EAST GOLF R0A1> 
SCHAUMBURG I L 60173-5560 

FD03040U/0021/ 14719^ SCSS POR 
R G SNYDER 
1 MARKET PLAZA RM 824 
SAN FRANCISCO CA 94105 

FD030400 0021 495 SCSS POR 
SOUTHERN PACIFIC TRANSPORTATION COMPANY 
SOUTHERN PACIFIC BLDG 
ONF MARKET PLAZA., SUITE 84<) 
SAN FRA.NCISCO CA 94105-1001 

FD030400/0021/ 14^647 SCSS APR 
ADRIAN L. STEEL, JR. 
MAVFR BROWN *. PLATT 
JOOO PENNSYLVANIA AVENUE, N. W. 
WASHINGTON DC 20006 

FD03U400 00 .'1 / 116619 SCSS POR 
E. R. STRAATSMA 
P. O. BOX Jl4 
FALSOM CA 95630-0214 

FD030400/C021/ 14451J SCSS VIS 
SIEU MEI TU 
1697 HICKORY AVE. 
SAN LEANDRO CA 945 79 

FD030400'0021/ 12100 SCSS POR 
GUY VITELLO 
1700 EAST GOLF RD 
SCHAUMBURG I L 60173-5860 



Service Date 

Docket Number 

FDU30400/0021/ 1J8617 SCSS POR 
INTERNATIONAL ASSOC OF MACHINISTS 
1300 CONNECTICUT AVE , N.W. 
WASHINGTON DC 200.^6 

FDU30400 0021/ 19407 SCSS POR 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS 
25 LOU.TSIANA AVFNUE, NW 
WASiJINGTON DC 20001-2130 

FD030400 0021/ 
CHARLES KONG 
1017 BROWN STREET 
BAKERSFIELD CA 93305 

107396 SCSS VIS 

•4741 

FD0iU400/0021/ 
LEF J KUBBY 
BOA 6048 5 
SUNNYVALE CA M4U8b 

144535 SCSS PRP 

FDU30400/0021/ 
WM G MAHONEY 
SUIE 210 
1050 SEVENTEENTH ST NW 
WASHINGTON DC 20036 

144531 SCSS PRP 

FO0304U0/002]/ 148484 SCSS POR 
PACIFIC FRUIT EXPRESS 
116 NEW MONTGOMERY 
SAN FRANCISCO CA 44105 

FDO30400 0021/ 115803 SCSS POR 
RIO GRANDE INDUSTRIES, INC. ET AL 
SOUTHERN PACIFIC BLIXJ. 
ONE MARKET PLAZA 
SAN FRANCISCO CA 94105 

25 



Service Date 

3<V\ i l . \^'^^ 

Docket Number 

PDU3040U/0021/ ^190 SCSS POR 
THE ATCHISON, TOPEKA 6. SANTA FE RWY CO, 
1 700 EAST (30LF ROAD 
SCHAUMBURG IL 60173-5860 

FD030400/0021/ 143073 SCSS POR 
WAYNE M BOLIO 
SOUTHERN PACIFIC BLDG 
ONE MARKET PLAZA, STE. 837 
SAN FRANCISCO CA 94105-1001 

EDO U)400 0021/ 148123 SCSS POR 
3ARBARA BOUTOURLIN 
LEE J KUBBY, INC. 
P. O. BOX 60485 
SUNNYVALE CA 94086 

FD030400/0021/ 7586 SCSS POR 
JOHN O'B. CLARKE, JR. 
SUITE 210 
1050 SEVENTEENTH STREET, NW 
WASHINGTON DC J0036-5503 

FnU30400 OOJl/ 93533 SCSS PRP 
RICHARD S EDEL.MAN 
SUITE 210 
1050 17TH STREFT., N.W. 
WASHINGTON DC 20036-5503 

FD030400/0021/ 98725 SCSS POR 
DONALD F GRIFFIN 
SUITE 210 
lObO - 17TH STREET., N.W. 
WASHINGTON DC 20036-5503 

FD030400 0021/ 7818 SCSS PRP 
HIGHSAW & MAHONEY, P. C. 
SUITE 210 
1050 17TH STREET, N. W. 
WASHINGTON DC 20036-5503 



Service Date 

Docket NusJser 

1 

0 
KUNKEL TRANSPORTATION SERVICES INC 
FOR: ATCHI^N TOPEKA & SANTA FE HY CO 
918 F STRFF'f NW STE 4!') 
WASHINGTON 20004 


